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the  different  divisions  of  it,  and  the  general  rules  ap- 
plicable to  those  divisions.  But  he  had  always  con- 
ceived that  the  best  practical  ^ucid^tion  of  the  sub- 
ject would  consist  of  a  kind  of  commentary,  on  the 
different  parts  of  the  declaration  and  pleadings  in  each  ' 
particular  action;  as  by  ttdoptiag  this  mode,  the  pre- 
cedent^ on  which  any  question  might  arise  in  practice, 
would  of  itself,  as  it  were,  form  an  index  by  which 
the  particular  information  desired  might  be  most  readir 
ly  found. 

It  is  impossible  to  peruse  the  common  cause  papers 
in  London  and  Middlesex,  without  perceiving  that 
the  great  majority  of  actions,  which  are  tried  in  the 
courts  of  law  at  the  present  day,  are  actions  of  as- 
sumpsit. The  very  extensive  use  of  this  form  of  ac- 
tion was  the  reason  for  making  the  pleadings  in  it 
the  subject  of  the  firtft  part  of  the  author's  plan ;  an4 
the  very  numerous  questions  which  have  arisen  on 
them  will  sufficiently  account  for  the  bulk  of  this 
volume.  It  is  strictly  confined  to  the  declaration  and 
pleadings  in  this  species  of  action,  for  reasons  which 
are  given  in  the  course  of  the  work*;  and  it  must  oc- 
cur to  every  reader  that  this  volume  is  compleatly  de- 
tached from  any  which  may  in  future  be  published  on 

■ 

l9ie  pleading  in  other  actions. 

It 

^  See  page  64. 157-  tit. 
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ther  with  the  breach^  &c.  in  declaring  in  special  as- 
sumpsit ;  and  where  the  authorities  were  so  numerous 
as  to  require  it,  he  lias  first  stated  those  which  appeared 
to  him  to  establish  general  rules  applicable  to  those 
different,  statements,  and  then  those  cases  which  pecu- 
liarly applied  to  particular  actions  of  assumpsit,  with 
reference  to  the  subject  matter  of  the  action,  as,  whe- 
ther it  respected  the  person,  or  personal  or  real  proper- 
ty of  the  plaintiff ^  This  part  of  the  subject  has 
been  very  fully  and  elaborately  discussed ;  and  the  dis- 
cussion of  it  perhaps  forms  the  most  novel  and  im* 
portant  part  of  the  volume.  In  considering  the  .in- 
ducement, the  author  has  endeavoured  to  explain  the 
nature,  use,  and  necessity  of  inducement  in  this  action, 
and  the  certainty  requisite  therein*  In  treating  of  the 
consideration,  he  has  considered  the  necessity  of  stat- 
ing one;  what  consideration  is  sufficient;  the  dif* 
ferent  sorts  of  considerations;  in  what  form  they 
should  be  alledged,  and  what  defective  statement  of 
them  is  fatal.  On  the  subject  of  the  promise,  he  has 
endeavoured  to  explain  what  parts  of  the  contract 
piust  be  stated,  and  how,  and  the  certainty  necessary 
in  the  statement  The  doctrine  of  variances  is  fully 
discussed  under  this  head.  He  has  then  adverted  to 
the  consequences  of  a  defective  statement,  or  finding 
of  the  promise.  The  averments  of  performance,  no- 
tice 
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lice,    and   request,    are  thoroughly  considered.     In 
treating  of  the  former  of  these  averments,  the  reader 
will  find  where  such  averments  are  necessary,   and 
the  different  sorts  of  them ;  how  they  should  be  al- 
ledged,  and  how  a  defective  averment  may  be'remedied 
or  cured.     In  considering  the  averments  of  notice  apd 
request,  the  several  cases  as  to  where  such  averments 
are  necessary,  and  in  what  form  they  must  be  alledged, 
are  collected,  methodized  and  explained.     In  treating 
of  the  breach,  it  is  endeavoured  to  be  shewn  what  is  a 
good  breach ;  in  what  part  of  the  declaration  it  should, 
and  may  be  assigned ;  the  different  sorts  of  breaches ; 
and  the  certainty  necessary  in  each ;  where  the  allega- 
tion of  several  branches  is  proper ;  and  how  a  defec* 
tive  assignment  of  breach,  or  breaches,  may  be  taken 
advantage  of,   or  aided.     Some  useful  observations 
will  also  be  found  as  tp  the  statement  of  special  da- 
mages in  this  action. 

As  actions  on  bills  of  exchange,  &c.  are  so  conti- 
nually  the  subject  of  litigation,  and  so  many  ques- 
tions have  arisen  as  to  the  form  of  declaring  on  them, 
the  reader  will  find  the  numerous  authorities  in  the 
books  upon  this  head  very  fully  discussed,  in  two 
separate  chapters ;  in  v^hich  the  ancient  and  modem 
practice  of  declaring  on  these  instruments,  and  each 
separate  allegation  and  averment  in  such  declarationa, 
is  distinctly  commented  upon  and  explained*     One 

whole 
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whole  chapter  has  also  been  assigned  to  the  form  of 
declaring  in  special  assumpsit  on  policies  of  assa* 
iance,  fccn 

The  vast  numher  of  cases  in  the  books  on  the  com** 
moo  counts  in  assumpsit,  usually  called  indebitatus 
and  fuatitum  meruit  and  quantum  valebant  counts^ 
have  been  thorou^ly  investigated  and  metho^zed ; 
tiie  former  being  classed  under  a  twofold  division,  of 
indebitatus  counts  in  general,  and  indebitatus  counts 
in  fxurticular  ac^ns  of  assumpsit 

f 
The  sev^al  defences  which  may  be  specially  pleaded 

ki  this  form  of  acticm  are  divided  and  distinguished, 

and  the  different  replications,  &c.  belonging  to  each 

division  classed  together,   and  the  authorities  upon 

the  several  allegations  in  each  particular  plea  and  re^ 

plication  stated,  in  the  order  in  which  they  occur  in 

the  best  precedents. 

With  respect  to  the  authorities  cited  for  the  diife* 
rent  positions  in  this  work,  the  original  source  of 
them  has  been  uniformly  consulted ;  and  very  seldom 
is  any  more  than  one  authority  cited  for  the  same 
proposition,  as  it  generally  happens  that  there  is  some 
difference,  worthy  of  observation,  between  the  cases 
upon  any  given  subject,  which  cannot  therefore  be 
too  distinctly  considered..    The  author's  object  has 

been 
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been  to  collect,  and  not  to  criticize  the  quotations 
he  has  made ;  though  he  has  not  failed  to  mark  those 
which  he  thought  douhtful,  and  to  state  the  change 
of  practice  where  any  has  taken  place.  He  has  also, 
where  several  cases  have  been  determined  at  different 
periods  on  the  same  poi|;it,  stated  them  in  the  chrono* 
logical  order  of  their  determination,  with  such  obser* 
vations  as  seemed  best  calculated  to  connect  and  elu* 
cidate  them.  If  he  have  any  merit  in  the  work,  it  is 
the  faithful'  and  methodical  statement  of  the  audio- 
rities,  with  such  observations  as  his  own  judgment  and 
experience  suggested.  The  notes  of  the  manuscript 
cases,  with  which  he  has  been  favored  by  Mr.  George 
Wilson,  will  be  found  a  most  valuable  addition  to  the 
work.    The  kind  and  free  manner  in  which  that  gen- 

■ 

tleman  lent  his  notes  for  publication,  will  ever  leave 
the  strongest  feeling  of  gratitude  and  respect  for  him 
on  the  author's  mind.  (Their  accuracy  and  excellence 
will  ensure  to  them  a  much  more  worthy  panegyric 
than  any  he  can  pass  upon  them. 

TfOKp  Courts  Temple^ 
Juljf  IStkj  1810. 
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CHAPTER  I. 

OF  THE  DIFPEBEKT  FORMS  OF  DECLABI^O 

IK  A8SVUFSIT. 

t 

TN  treating  on  the  pleading  in  assumpsit,  it  is  intended  pecUratioa 
•*•  first  to  consider  the  different  forms  of  declaration,  Imd^Mnci'al 
and   then  the  seyeral  subsequent  pleadings.     Pre-  ftssumpnt, 
vious  to  entering  upon  the  former  of  these  conside-  ed,  *"*^ 
laticms,  it  will  be  proper  to  observei  that  the  declar 
ration  in  this  action  may  be  either  special,  or  general. 
It  is  special,  where  the  plaintiff  declares  upon  the  ori- 
ginal contract,  setting  out  the  particular  language  or 
effect  of  it,  whatever  may  be  the  subject  matter;  or 
where  he  declares  upon  a  promissory  note,  bill  of  ex- 
change, policy  of  insurance,  or  the  like.  It  is  general, 
where  the  plaintiff,  instead  of  setting  out  the  particular 
language  or  effect  of  the  original  contract,  declares  as 
for  a  certain  debt,  arising  out  of  the  execution  of  the 
contract  where  that  constitutes  such  a  debt;  or  upoi^ 

B  the 
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the  promise  nused  or  implied  by  the  law  upon  the 
execution  of  the  contract,  where  no  specific  sum  is 
stipulated  to  be  paid  on  the  execution  of  it,  in  which 
case  the  law  implies  that  so  much  is  to  be^  paid  as 
shall  be  reasonably  due.  Therefore,  when  the 
plaintiff  declares  in  assumpsit  upon  the  original  con- 
tract, in  either  of  the  above  instances,  the  declara* 
tion  is  said  to  be  in  special  assumpsit ^  because  the 
^  original  contract  is  specially  stated.  Bat  when,  in- 
stead of  declaring  on  the  contract  as  it  was  originally 
made,  or  may  be  supposed  to  have  been  made,  the 
plaintiff  declares  upon  the  promise  raised  or  implied  by 
the  law  upon  the  execution  of  it,  the  declaration  is 
said  to  be  in  general  assumpsit :  which  is  either  inde- 
bitatus assumpsit^  wherein  the  plaintiff  generally  states 
that  the  defendant  being  indebted  in  a  certain  specific 
sum,  for  what  was  done  under  the  contract,  promised 
to  pay  that  sum  to  the  plrintiff ;  or  upon  a  quantum 
meruit  or  quantum  valebant^  as  they  are  called,  stating 
generally,  that  in  consideration  of  what  was  done  under 
tbe  contract,  the  defendant  promised  to  pay  the  plain-^ 
tiff  what  he  therefore  deserved,  or  what  it  was  Worth, 
and  that  he  deser\^ed,  or  that  it  was  worth  so  much. 
Hence  the  different  forms  of  declaration  in  this  action 
require  a  feq^arate  consideration ;  and  it  is  liiatenal  to 
Icnow  when  either,  or  both  of  them,  may,  and  ouglit 
to  be  adopted. 

* 

Old  doc-       *    Formerly,  it  was  holden  that  where  the  plaintiff  de- 

dcdariV^in  ^^^^^^  ^^  ^  special  agreement,  and  likewise  by  way  of 
tach.  indebitatus  assumpsit y  for  the  whole  or  any  part  of  the 

same  cause  of  action,  if  on  the  trial  he  could  not  prov^ 
the  agreement  in  tihemanner  he  had  laid  it,  his  cottosel 
could  not  have  recourse  to4;he  indebitatus  assumpsit; 

^  because 
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because  it  was  considered  that  no  debt  appeared  unless 
the  agreement  were  proved.  As  where  the  declara- 
tion was  on  an  agreement  to  pay  for  the  hire  of  a  horse 
at  two  shillings  and  sixpence  per  day,  and  after  keep- 
ing it  M  many  days,  to  return  it  safe  at  the  end  of 
that  time,  and  there  was  also  d  count  on  an  itidebi^ 
tatus  assumpsit^  for  the  hire:  the  Chief  Justice  was 
of  opinion  that  the  demand  for  the  hire  being  provided 
for  by  the  special  agreement,  which  was  not  proved, 
he  could  not  let  the  plaintiff  recover  for  the  hire,  ab 
there  did  not  appear  to  be  any  debt  till  the  agreement 
was  proved.  He  put  the  case  of  a  contract  for  goods 
at  a  certain  price,  where  the  plaintiff  was  never  suffered 
to  recover  upon  the  quantum  meruit  or  K)alebant\ 
So  it  was,  if  the  plaintiff  proved  a  special  agreement 
different  from  that  which  was  laid,  in  which  case  it 
was  held  that  he  could  not  recover  on  either  count : 
not  on  the  first,  because  of  the  variance ;  nor  on  the 
second,  because  there  was  a  special  agreement*.  But 
if  he  proved  a  special  agreiement,  and  the  work  done, 
but  not  pursuant  to  the  agreement,  he  then  was  allowed 
to  recover  upon  the  quantum  meruit y  for  otherwise  he 
would  not  have  been  able  to  recover  at  all ;  and  the 
deviation  from  the  agreement  in  the  execution  of  the , 
work  went  to  reduce  the  damages.  This  seems  to- 
have  been  the  rule  whether  the  plaintiff  declared  sp^-' 
cially  upon  the  agreement,  or  not ;  as  where  on  a  quan^ 
turn  meruit  for  work  wd  labour,  the  evidence  was  that 
he  built  a  house  for  the  defendant,  and  it  appeared  that 
t&ere  was  a  special  agreement  for  the  building  of  it  in 
a  particular  time  and  manner^  but  that  the  plaintiff 

•  Weaver  v.  Borovghi,  1  Sir.  C^S.        ^  Bui.  N.  P.  139.  S.  Ci 

9S  had 
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ha/dl  not  built  it  according  to  the  agreement*.  An  sV 
iebitatut  assumpsit  would  not  lie  upon  a  specii^ 
agreement  till  the  terms  of  it  were  performed ;  but 
when  that  was  done,  it  was  held  to  raise  a  duty  for 
which  indebitatus  assumpsit  would  lie ;  and  therefore 
where  the  plaintiff  would  rely  on  that  form  of  decla- 
ration,  without  declaring  specially  on  any  particular 
agreement,  he  mij^t  have  given  the  agreement  }nevi« 
dence  on  that  general  count ;  though  the  very  exist* 
jence  of  the  agreement  negatived  the  application  of  any 
count  on  a  quantum  meruit  or  quantum  valebant^. 
It  seems  now  to  be  quite  settled,  that  although  the 
plaintiff  declares  on  a  special  agreement,  and  also  on 
a  general  indebitatus  assumpsit^  and  fails  to  prove 
his  special  count,  he  may  enter  into  jHoof  on  the  ge- 
neral ,  one.  A  distinction  was  once  observed,  thajt 
when  the  plaintiff  attempted  to  prove  the  special 
agreement,  and  failed  on  it,  he  should  not  be  permitted 
to  go  into  evidence  on  the  general  count,  although  if 
no  such  attempt  was  made  he  might  But  Lord  Mans- 
£eld  did  not  approve  of  that  distinction* ;  nor  does  there 
appear  to  be  any  reason  or  legal  principle,  on  which  it 
can  be  maintained  Accordingly,  when  the  question 
came  before  his  Lordship,  he  mentioned  it  to  the  other 
judges,  who  concurred  in  opinion  with  him  in  over- 
ruling the  distinction'. 

Where  pMn-      I^  a  special  agreement  be  made  for  the  perform- 

cilre  o^  ^'  *^®  ^*  ^  service  or  other  act  by  .the  plaintiff  for 
cttiory,  or  reward, 

executed 
contract. 

<  Keck*s  case,  Id.  Ahd  see  7  East  i79-  1  Camp.  3S.  37f  •  2 

Camp.  ,63.  2  N.R.  Idff.  'Gordon  v.  Martin,  Fit«g.  308.  Biil« 
N.  P.  139.  S.  C.  •  Harris  i^.  Oke,  Bui-  IT.  P.  139-  '  Payne  «, 
Ba<!onib»  Doug.  651.  And  wt9  IN.  IL  i>54.fer Sir  James  Mans- 
field, jmt  10, 11. 
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reward,  and  afterwards  tbe  agreement  be  executed  by 
lilt  plaintiff's  performance  of  his  part ;  as  if  a  man 
agree  to  build  for  another  a  house,  for  which  he  is  to 
be  paid,  and  afterwards  builds  the  house  according  to 
the  agreement,  he  has  two  ways  of  declaring ;  either 
npcm  the  original  executory  agreement,  to  be  perform- 
ed infuturoy  or  by  way  t>f  indebitatus  assumpsit  or 
quantum  meruit^  upon  the  implied  promise  which 
arises  when  the  house  is  actually  built  and  the  s^fee* 
ment  executed.  Nor  is  this'  rule  confined  to  cases 
when  money  is  promised  to  be  paid,  atid  a  debt  cre-» 
ated ;  for  wherfe  the  promise  is  to  do  any  cdilateral 
acl^  as  to  deliver  up  a  bond,  or  the  like,  on  payment  of 
a  sum  of  money,  when  tlie  money  is  paid,  or  tendered 
and  refosed,  (when  it  may  be  considered  as  paid)  a 
new  promise  to  deliver  up  the  bond  arises  by  operation 
or  construction  of  law ;  and  therefore  the  plaintiff  m 
such  case  may  either  declare  on  the  original  express 
promise,  or  u'pon  the  promise  arising  by  opieiation  of 
Uw^,  viz.  out  of  the  execution  of  the  contract. 
Hence  it  seems  a  general  rule,  that  so  long  as  a  con- 
tract is  executory,  the  party  must  declare  specially; 
but  when  it  is  executed,  he  may  declare  generally  ^«u 

There  is  one  case  on  this  head  which  frequently  He  cannot 
occurs  in  practice,  aad  therefore  deserves  particular  ^^^^^ 
consideration,  namely,  where  goods  are  sold  at  a  ^x^ammfiU^ 
ticular  credit  to  be  paid  for  by  a  bill  of  exchange  at  ^  be  e^red. 
certain  date ;  in  which  case,  after  the  time  of  credit 
is  expired,  the  plaintiff  need  not  declare  on  the  ori- 
ginal 

s  P^r  Dennison  J.Alcom  V.  Wcstbrook,  1  WiU.  117«  ^  f^  Heath  J. 
9nx>ke4P.  WUte,  1 N.  B.  331.  1 B.  &  P.  39*.  8.  P. 
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ginal  Odotraet  tb  deliver  the  bill,  but,  the  money  bring 
then  diitt  and  unpaid,  he  may  recover  the  price  as  is 
debt,  oh  Aa  indebitatus  assumpsit  for  goods  sold.  <  Be^ 
fbre^tliat  time,  however,  the  plainttiTs  only  remedy 
i»ibr  breach  of  the  contract,  in  QOt  delivering  the  bill^ 
Theffefore  ^htxt  the  contract  was  to  pay  for  the  good« 
in  three  months,  by  a  bill  at  two  months,  it  was  held 
that  the  agreement  was  for  a  c^dit  of  five  monthsy 
and  therefore,  assumpsit  for  goods  sold  and  delivered 
could  riot  be  brought  by  the  vendor  at  the  end  of 
three  months,  tipdn  the  neglect  of  the  vendee  to  g^vo 
a  billiat  two  months;  his  remedy  being  by  a  spe^p 
cialaction,  for  not  giving  the  bill  at  the  end  of  that 
timely  For  such  a  ccmtract  caxmot  be  considered  as  ai) 
absolute  agreement  for  a  credit  at  three  months  only, 
with  a  stipulatioh  on  behalf  pf  the  defendant  that  at 
tbe  end  of  that  time  he  should  be  at  liberty  to  give  the 
plaintiff  a  bill  at  two  months  for  payment;  although 
if 'a  nian^  in  payment  for  goods  take  a  bill  drawn  by 
the  vendee  on  another,  payable  alt  a  foture  time,  and 
ihc  bitl  be  dishonoured,  the  payee  may  bring  his  actioi| 
immediately,  at  all  cfvents  unless  there  be  an  express 
agreonent  for  credit  till  the  bill  becomes  idue^  In^ 
deed  if  the  giving  of  the  bill  be  expressly  made  a  con-? 
dptiOA  tipon  Whic^  the  credit  is  to  be  extended,  as  if 
the  eonti^et  w^re^  ^  at  the  end  of  three  nionths  the 
dei^Dddtit  give  a.  bill  at  two  nionths,  the  plamtiff 
Wd<ild  take  it  in  payment,  the  case  might  be  dif* 
ferent?*. 


i  •   • 


1: 


f  I 


It 


<  Miller  v.  Shawet  and  another  case  coram  Chambre  J.  at  York,  4 
East.  1*9.  ^  Mttssek  %1  Price,  Id.  147.  Dutton  v.  Solom^nson,  3 
B.  &  P.  5S2.  S.  I^«  ^1  &p«  M5.  1  East.  5^  ^  Per  Lswr^ice  J.  4^ 
East.  153. 
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It  was  some  time  a  doubt  whether  in  a  case  like  But  then  he 
the  above^  even  at  the  expiration  of  the  period  when     ^* 
the    bill,    if   given,    would    have   had   to  run/  an 
indebitatus  assumpsit  would  lie*    Lord  Alvanley,  in 
giving  his  judgment  in  the  case  of  Dutton  and  Solo-^ 
monson  above  quoted 'y  said^  he  should  recommend  to 
any  person  bringing  his  action  after  the  time  for 
giving  the  bill  had  expired,  but  before  that  when  it 
would  have  bec(»ne  due,  to  declare  on  the  special^ 
agreement,  as  well  as  on  the  general  county  for  as 
that  form  of  declaration  had  been  determined  not  tO' 
be  proper  on  the  expiration  of  the  time  ibr  givmg 
the  bill,  (from  which  doctrine  however  both  his  Lord- 
ship,  and  Lord  EUenborough,   had  dissented;   Mr. 
Justice  Rooke  having  also  ruled  contrary  to  it,)  he 
entertained  great  doubts  whether,  after  the  bill  had 
become   due,   an  indebitatus   assumpsit  would  lie» 
however  in  a  late  case,  in  which  that  questimi  came  re* 
gularly  before  the  court  of  Common  Fleas,  on  a  mo- 
tion for  leave  to  enter  a  nonsuit  where  a  verdict  in 
sjiich  an  action  had  been  obtained,  it  wa8(  held  that 
after  the  expiration  of  the  time  of  credit  the  vendor 
may  recover  in  an  action  for  goods  sold  and  delivered. 
In  that  case,  Chambre  J.  observed,  that  when  the  . 
time  of  credit  is  expired,   the  money  is  absolutely 
due ;  and  wluit  dropped  from  Lord  Alvwley  on  thel 
subject^  was  extrajudicial  * 

It  is  an  axiom  of  law,  that  where  the  parties  have  He  cannot 
come  to  an  express  contract,  none  •  can  be  implied  J^]|^  ^. 
until  that  is  executed ;  although  when  it  is  executed,  »'«*^  if  ^^^^ 
and  a  debt  created,  the  law  raises  an  assumpsit  to  pay  J^^Vhd  ^4 

^jl^  formance  be 
prevented  b} 

M  B.  &  P.  586,  »  Brooke  Y.White^  1  N.E.  SSI,         »«^  ^^  ^^^* 
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ihb  debt  which  the  execution  of  it  creates.  So  long 
as  the  express  contract  continues  unexecuted,  the 
maxim  is,  expre^sumfacit  ces^are  taciturn.  And  this 
rule  s^plies  though  performance  be  prevented  by  tiie 
act  of  Godi  unless  there  be  an  exception  of  tfaa^^ 
event  in  the  contract  Therefore  where  the  plain* 
tiff  declared  as  administratrix  for  work  and  labor  of 
the.  intestate,  and  it  appeared  at  the  trial  that  the 
defendant,  being  at  Jamaica,  subscribed  a  note  pro* 
onsmg  to  pay,  ten  days  after  a  certain  ship  should 
arrive  at  Liverpool,  a  certain  sum,  provided  the  in- 
testate proceeded  and  did  his  duty  as  mate  in  the  ship 
to  Liverpool ;  it  was  held  that  as  the  contract  was 
entire,  and  depended  on  a  condition  precedent  to  be 
performed  by  the  intestate,  the  condition  must  be  per- 
fibrmed  before  any  thing  could  be  recovered  ander  it 
Ncr  could  the  piaintifF  desert  the  agreement ;  and  as 
the  intestate  did  not  perform  the  contract  on  his  part, 
though  he  was  prevented  from  doing  it  by  the  act  of 
God  ^he  having  died  before  the  arrival  of  the  ship) 
his  representative  could  not  recover  on  a  quantum, 
meruit\ 

•  '  •         • 

By  the  act  of      So,  although  the  plaintiiF  be  prevented  from  per- 
defendant,     fonniiig  the  special  contract  by  the  wrongful  act  of 

tiie  defendant,  in  dismissmg  him  before  tiie  end  of 
the  voyage,  he  must  resort  to  his  action  against  the 
defendant  for  the  tort,  whereby  he  is  prevented  from 
. :  earning  his  wages  uiider  the  contmct ;  as  he  cannot 
lecbver  any  part  of  thei;ii  under  a  quantum  meruit^. 

Of  third  jper*    .  «^jf^r/ior  jthercfore  where  performance  is  prevented 

1^  the  act  of  third  persons,  as  in  case  of  capture  by 
.__..,.  .  enpmics, 

«  Cutler  V.  Powell)  6  D.  &  E^920.    ^  Hull  p.  Heightmau,  2  East. 
145. 
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Aitmies,  where  the  plaintifiTs  right  to  freight,  what* 
«ver  it  may  be,  is  under  discussion  in  the  Ad-* 
miralty  court,  he  cannot  sue  for  freight  pending  the 
discussion  of  the  right  in  that  court,  which  has 
power  to  deal  with  the  freight  as  it  thinks  proper. 
The  action  therefore  is  at  least  premature  during 
such  discussion ;  and  if  the  ship  be  condemned,  it  is 
clear  that  the  plaintiff  cannot  recover^.  In  this  case, 
tiiat  in  Burrow  seems  to  have  been  questioned,  in 
which  it  was  determined  that  the  plaintiff  might  re* 
cover  wages  or  freight  pro  raid  itineris,  on  the 
ground  of  an  implied  contract,  in  respect  of  the  be- 
B^t  received'  by  the .  defendant,  or  the  labour  per- 
formed by  the  plaintiff,  with  whose  right  no  other 
person  or  jurisdiction  interfered^;  which  case  is  very 
di&rent  from  the  pri^dpal  one  above  quoted. 

• 

♦ 

,  If  the  attioh  be  founds  on  a  special  agreement, .  if  in  writing, 
Inquired  by  statute  to.  be  in  writing,  m  in  a  certain  ^^  ^3^^^^ 
form,  and  requiring  a  stamp,  which,  when  produced,  or  truly' 
a^ipears  not  td  be  upon  a  proper  stamp,   or  otherwise  ^^^^^ 
defective,  or  different  from  the  statement  of  it  in 
the  declaration,  so  that  it  cannot  be  given  in  evidence, 
the  plaintiffs  cannot  resort-  to  the  common  counts  of 
his  declaration,  to  recover  for  any  thing  done  under 
it    Thus,  where  the  plaintiff  declared  upon  a  con- 
trai^t  for  seaman-s  wages,  requircd  to  be  in.  writing  by 
the  statute  2  Geo.  2.  c.  36.,  and  the  declaration  con« 
tained  counts  for  wages,  and  work  and  labour,  &c.  but 
the  {x>ntiact.had  npt  the  proper  stamp,  and  wasother- 

wise    . 


« * 


I  Mttlloyv. Backer,  5  East.  3l6.    ^  Luke  v.  Lyde,  2  Bar.  8S2«  And 
Cfaris^  v..  Rliwe,  1  Taun«  300*  acc^ 
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vise  obje^ftiotiable,  besides  that  it  was  not  correctly) 
stated  in  the  declaration;  it  was  held  that  line  plaintiff 
could  not  be  permitted  to  go  into  parol  evidence:  for 
permitting  him  to  do  so  would  have  amounted  to  a 
repeal  of  the  statute  ^  And  although  the  contract  be 
not  neceaiarily  reduced  into  writings  yet  if  it  be  in 
^  writing,  the  plaindiF  cannot  recover  without  pro- 
ducing and  proving  it  Therefpre  where  the  plaintiff 
declared  for  use  and  occupation,  and  on  crass-exami* 
nation  of  one  of  the  plaintiff's  witnesses,  it  came 
out  that  there  was  an  agreement  in  writing,  but 
not  stamped ;  Lord  Eldon  ruled  that  as  the  defioidant 
beld  under  a  specific  ccmtract,  the  plaintiff  was  bound 
to  shew  what  that  confract  was;  observing  tihat  it 
might  ccmtain  clauses  to  prevent  the  plaintiff  frotai  re- 
covering, or  foV  the  benefit  of  the  defendant;  and 
that  not  being  stamped,  no  evidence  could  be  given  of 
it;  and  the  plaintiff  must  be  nonsuited*.  Again, 
where  the  plaintiff  declared  on  a  warranty,  made  on 
the  sale  of  the  lease  of  a  shop,  that  the  defendant 
was  in  the  habit  of  baking  so  many  sacks  of  fkmr  by 
the  week,  and  it  appeared  in  evidence  that  there  wki» 
an  agreement  in  writing,  which  agreement  being  un« 
stamped  was  not  produced;  the  witness  was  not  al« 
lowed  to  go  any  further,  and  it  was  held  that  as  the 
agreement  upon  which  the  action  was  founded  was  re- 
duced into  writing,  the  plaintiff  could  not  make  out  his 
case  without  producing  it  ^ 

jiteerifplain-  The  cases  only  allow  the  plaintiff  to  resort  jto  his 
epeciaTcon-  g^^^^al  count  where  his  special  contract  has  failed  al- 
twict,  but  together. 

AOQC  appears* 

*  '  White  V.  Wilson,  2  B.  &  P«  11&     *  Bn^er  v^  Palmer>  S  Esp«. 
Rep.  213«    <  Hodges  o.  Urakeford,  1  N«  R.  270. 
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together.  But  where  a  party  declares  on  a  special 
contract, .  seeking  to  recover  thereo^i,  and  altogether 
ftils  in  his  right  to  do  so,  he  may  recover  on  a  general 
count,  if  the  case  he  such  that  supposing  there  had 
been  no  special  contract,,  he  might  have  recovered  oa^ 
such  a  count;  as  in  the  ease  of  a  plaintiff  suing  a  de* 
fendant  as  having  built  a  house  for  him  according  to 
agreement,  there,  if  he  fail  to  prove  that  he  has  built 
it  according  to  any  agreement,  he  may  still  recover 
for  his  work  and  labour  done\  However  it  seems  to 
be  admitted  that  if  any  written  contract  appear  in 
evidence  for  building  the  house,  or  executing  the  work, 
which  is  incapable  of  being  given  in  evidence  for  want 
of  a  proper  stamp,  the  defendant's  obligation  cannot  be 
$hewn  by  parol;  for  being  created  by  the  written  in- 
Atniment,  ik  cannot  be  prpved  by  any  other  mean£\ 

In  one  case,  indeed,  where  the  plaintiff  declared  on  If  it  be  void 
a  special  contract,  as  well  as  for  work  and  labor,  &c.  (t^mp^Qftf  f 
and  to  prove  the  former,   produced  a  note  dated  at 
Jamaica,  whereby  the  defendant  promised  to^pay  to    • 
the  plaintiff,  three  months  after  the  arrival  of  a  certain 
ship  at  London,    a  certain,  sum,  if  he  did  his  duty 
as  an  able  seaman ;  and  there  was  no  stamp  on  the 
note,  though  the  defendant  proved  tliat  by  the  law  of^ 
Jamaica  the  note  required  a  stamp ;  Lord  Kenyon  C.  J< 
held  that  the  instrument  ^as  a  promissory  note,  though 
not  negotiable,  and  a^  ^it  wa^  not  stamped,  could  not 
be  received  in  evidence,  although  it  was  argued  that 
the  court  could  not  take  notice  of  the  revenue  laws-of 
a  foreign  country*;  and  as  the  instrument  could  not 

be 

'  Per  Mansfield  C.  J.  1  N.  R.  355.  tt  \ide  Payne  v.  Bacomfc^ 
Jmie  4.  *  ArgucHdOf  1  Taun.3&4.  and  Stewart  v.  Mason,  there  cited. 
«  Cowp,  343. 
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be  given  in  evidence  for  want  of  a  stamp,  the  plaintiff 
might  recover  on  the  general  counts  of  his  declara* 
tion\  It  was  proved  that  he  did  not  desert  his  duty, 
but  was  forced  out  of  the  ship  by  the  defendant's  con* 
trivance.  It  seems  difficult  however  to  find  an  answer 
to  the  argument  of  the  defendant's  council  in  this  case^ 
that  the  contract  was  intire,  and  if  the  pldntifT  was 
not  entitled  to  recover  upon  that  for  the  whole  sum, 
he  could  not  recover  at  all;  unless  the  law  df  Jam^ca 
rendered  the  note  not  merely  unavailable  as  evidencCi 
but  void  for  want  of  a  stamp. 

If  it  be  ander  Where  the  plaintiff  in  some  of  the  counts  of  his  de- 
claration declares  upon  a  special  agreement,  and  af^ 
t'erwards  by  way  of  special  assumpsit,  on  such  a  con- 
tract  as  the  law  might  ndse  upon  evidence  of  what 
was  done  under  the  special  agreement,  if  no  written 
.  contract  had  existed ;  and  the  special  counts  on  the 
agreement  being  abandoned,  the  plaintiff  in  order  to 
prove  the  count  on  the  special  assumpsit  calls  upon 
the  defendant  to  produce  the  articles  of  agreement, 
which  appear  to  be  by  deed,  he  thereby  admits  that 
they  were  properly  executed;  and  there  being  an 
existing  agreement  under  seat,  beislring  reference  to 
the  subject  matter  of  the  contract  in  question,  it  is  im* 
possible  from  any  thing  done  under  that  agreement  to 
infer  or  imply  the  existence  of  a  contract  different 
iVom  the  agreement  itself^.  '  In  the  case  cited,  the 
special  assumpsit  was,  to  permit  the  plaintiff  to  pass 
with  his  boats  along  a  canal ;  but  as  the  agreement  re- 
lated 

*  Alvei  V.  Hodgson,  7  P.  &  E.  241.    r  Scbrimsbaw  9.  Gntntham 
Canal  Company,  Forr.  65.  Sec  also  1 N.  R.  104.  : 
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lated  to  the  navigation  of  the  canal,  it  was  held  thai 
parol  evidence  of  payment  of  tolls  under  it  was  in- 
admissible '. 

As  the  plaintiff  cannot  recover  on  a  quantum  meruit j  yrhere  le 
for  a  partial  execution  of  a  contract,  for  one  entire  cannot  ro* 

cover  on 

service  which  is  not  wholly  performed,  though  com-  quantum  vote* 
pleat  performance  be  prevented  by  the  act  of  God,  ^- 
or  the  king's  enemies,  or  the  defendant  himself;  it 
seems  he  cannot  recover  upon  a  quantum  valebant^ 
where  the  contract  is  for  one  entire  quantity  of  goods, 
to  be  delivered  at  one  time,  if  part  only  of  the  goods 
be  delivered  and  accepted  under  the  contract,  though 
the  defendant  be  prevented  from  delivering  the  rest 
by  any  of  the  above  causes.  Where  the  plaintiff's 
compleat  performance  of  such  a  contract  is  prevented 
by  the  defendant's  wrongful  act  or  default,  his  only 
remedy  is  for  such  act  or  default,  whether  it  be  a  tort 
independent  of  the  contract,  or  in  the  non-perform- 
ance of  any  of  the  stipulations  contained  in  it^  It  has 
been  already  observed  that  the  plaintiff  can  never  re- 
cover on  a  quantum  meruit  or  valebant,  if  the  con- 
tract be  for  a  certain  sum;  though  he  may  on  an  indebi^ 
iatus  count,  whether  the  contract  be  for  a  certain  sum  . 
or  not*. 

Where  there  is  an  entire  agreement  to  do  several  He  cannot 
things,  one  of  which  sounds  in  damages,  although  raul^'^if con^ 
the  rest:  if  contracted  for  alone,  would  constitute  a  tract  be  in- 
debt,    the  plaintiff  must  declare  specially  upon  the  p^liy^sound 
whole  agreement,   and  cannot  recover  on  a  general  i^  damagca., 
count  in  respect  of  the  latter  part  of  it  only.     As 
where  the  agreement  was  for  the  purchase  of  a  lease, 

with 

*  Id.     y  Z  East.  145.  Ante  S.  But  see  1  H.  B.  370.  6  D.  &  E. 
S70.  1  Saund.  320.  b.    •  Ant9  3.  Et  vide,  I  Vent.  106. 
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vnAi  the  fixtnFes  and  crops,  it  vfrns  held  that  tlie  agrM- 
inest  being  intire  should  have  been  specially  de- 
clared upon,  and  that  the  plaintiff  could  not  recover  ift 

indebitatus  assumpsit  for  the  crops,  &c.* 

» 

Ofherwiite,  But  where  no  part  of  the  contract  rounds  in  da- 
S!ma"*^'  mages>  and  it  consists  of  several  parts  independent  of 
On  partial  £ach  Other,  snd  the  defendant  has  derived  a  benefit 
P    ormance.  ^^^^  ^  performance  of  any  part  of  it,  the  plaintiff 

may  declare  in  indebitatus  assumpsit  for  that  part  of 
the  contract  which  is  performed,  though  it  be  an  entire 
contract,  and  not  compleatly  executed ;  as  if  it  be 
for  the  sale  of  goods  to  be  delivered  at  different 
times,  each  delivery  is  sufficient  to  raise  an  implied 
assumpsit  \  So,  where  the  contract  is  for  the  pay- 
ment of  money  by  instalments,  the  plaintiff  may  de-  ^ 
^  clare  in  assumpsit  for  any  one  instalment  due,  the 

Qon-payment  of  which  constitutes  a  separate  breach 
t€  promise;  although  it  is  otherwise  in  debt  on  a 
single  bill  or  the  like,  where  the  plaintiff  cannot  re* 
cover  tiU  die  whole  debt  or  sum  of  money  is  due^ 

^^r^**®,  There  is  another  class  of  cases  which  deserve  a 

must  declare 

on  special  particular  investigation,  owing  to  the  frequent  oc- 
trabsCtioff      currcnce  in  practice  of    the  questions  which  they 

involve.  This,  like  that  class  of  cases  just  mentioned, 
tsnda  to  shew  where  the  plaintiff  must  declare  in  as- 
sumpsit upon  the  special  contract,  and  where  he  may 
declare  generally  for  moiiey  had  and  received,  for  the 
recovery  back  of  any  money  which  may  have  been 

advanced 

*  Neal  e.  Viney,  1  Camp.  471  •    ^  Bariter  e.  Sutton,  Tri.perpai»f 
tOS,  9»    ^  Milks  V.  Miiles,  Cro.  Can  241. 
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advanced  to  the  defendant  on  the  faith  of  his  per* 
fonnance  of  it.  I  mean  that  clqss  of  cases  where  it 
has  been  detennined  that  the  plaintifTs  obligation  ta 
declare  specially  on  the  agreement,  or  his  right  to 
recover  on  the  common  count  for  money  had  and  re- 
ceived, depends  upon  whether  the  special  contract 
be  open  or  subsisting*  There  is  an  old '  case  upon 
this  point. in  P^^mer's  Reports,  where  one  being  in 
possession  of  certsdn  land,  promised  to  make  a  lease 
of  it  to  another,  and  took  a  fine  for  the  lease;  after 
which,  and  before  the  lease  was  9iade,  he  was  evicted 
from  the  land.  And  it  was  held  that  an  action  of 
debt  did  not  lie  to  recover  back  the  money,  in  as 
much  as  it  was  not  paid  to  be  repaid  back  again^  but 
an  action  oa  the  case„  for  the  loss  of  the  benefit  of 
his  ba4;gain  on  which  the  money  was  paid^  The 
principle  of  this  decision  seems  to  have  been,  that 
the  contract  to  make  the  lease  being  still  subsisting^ 
the  plaintiff  must  sue  upon  tliat  contract,  and 
could  not  compel  the  defendant  to  repay  him  his  money; 
as  he  mighjt  insist  upon  his  title  to  it  by  the  coor 
tract  In  the  next  case  upoga  this  subject,  the  plaintiff 
gave  a  horse  of  his  own  and  twenty  guineas  for.  a 
horse  of  -the  defi^da;nf  s,  which  was  warranted  sound, 
but  proved  to  be  unsound;  upon  which  the  plaintiti^ 
after  tendering  a  return  of  the  defendant's  hors^ 
brought  an  action  of  assumpsit  for  th«  twenty 
guineas  as  money  had  and  jreceived  to  his  use,  and  an 
action  of  trover  for  his  own  hprse-  Sut  the  court 
held  that  neither  would  lie:  not  the  latter,  because 
the  property  was  changed;  nor  the  former,  as  it  $eems, 
because  the  contract  of  exchange  was  still  subsisting*.  In 

another 

*  Bri]^  clLsie,  Palin.^54.  But  see  f  Black.  1078.  *  Powers.  Wells, 
Cowp.  SIS. 
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ttiother  case,  determined  the  year  after  that  last  cited; 
which  was  also  an  action  for  money  had  and  received^ 
it  appeared  at  the  trial  that  the  defendant,  in  con- 
sideration of  seventy  guineas,  had  sold  the  plaintiff  a 
pair  of  coach-horses,  which  he  promised  to  take  back 
if  the  plaintiff  should  disapprove  of  them,  and  re- 
turn them  in  a  month,  which  he  did,  taking  another 
pair  from  him,  without  making  any  new  agreement. 
Those  he  also  returned  within  another  month;  and 
received  a  third  pair,  without  making  any  fresh  bar- 
gain. He  afterwards  disapproved  of,  and  offered  to 
)  return  these ;  but  the  defendant  would  not  receive 
them.  Lord  Mansfield  directed  u  nonsuit ;  and  on  a 
motion  for  a  new  trial  his  Lordship  declared,  that 
where  there  is  a  special  contract,  the  defendant 
ought  to  have  notice  by  the  declaration  that  he  is 
sued  upon  it  \¥illes  J.  observed  that  the  original 
special  contract  continued  between  the  parties,  through 
all  their  dealings  subsequent  to  the  first  Ashhurst 
J.  said  that  if  the  plaintiff  had  demanded  his  money 
and  brought  his.  action  on  the  return  of  the  first  pair 
of  horses,  and  no  second  pair  had  been  sent,  this 
action  would  have  lain ;  but  by  the  taking  of  other 
horses  the  contract  was  continued,  and  the  case  re- 
sembled that  of  Powei^  and  Wells.  Buller  J.  said 
die  action  would  not  lie,  as  the  defendant  had  not 
precluded  himself  from  entering  into  the  nature  of  the 
contract  by  taking  back  the  last  pair  of  horses^ 
Where  the  contract  is  open,  it  must  be  stated  spe- 
cially'. In  a  recent  case,  where  the  defendant  said  that 
if  the  horse  were  unsound  he  would  take  it  again 

and 

ft 

f  Weston  X.  Dowaet*  Deng.  SS.  Aad  Me  Uvy  v*  Ebwi  1  Taim*  €§• 
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1mA  return  the  money,  that  was  held  no  abandon-' 
ment  of  the  original  Contract,  but  the  question  on 
the  warranty  Remaining  to  be  discussed,  the  plaintiff 
w^  bound  to  declare  upon  it^  and  could  not  recover 
back  the  price  ^ . 

There  is  a  difference  wliere,  as  in  the  case  of  Giles  WheiapAjr- 
and  Edwards^  by  the  terms  of  the  agreement  the  imitaty,  and 
money  is  to  be  paid  antecedent  to  the  perfofpi-  P^^y  canaot 
ance  of  thie  de:feAdaht  s  part  of  the  Contract,  and  sutu  fuo. 
where  it  is  txot  to  be  paid  till  the  defendant's  part  of  tht 
contract  be  performed*  In  the  first  icase,  the  pay-^ 
ment  of  the  money  before  such  pCrformahce  is  not 
v<duntaiy,  but  in  the  latter  it  ii.  There  is  sdso  a  dil^ 
ference  where  the  agreement  is  partly  executed^  and 
the  plaintiff  notwithstanding  the  defendant's  default 
in  performing  it,  neglects  to  rescind  it  while  he  may; 
and  where  he  rescinds  it  immediately,  on  the  first 
default  of  the  defendant,  as  in  the  above  case  of  Giles 
and  Edwards  ^  Another  distinction  worthy  of  our 
observation  is,  where  the  agreement  is  capable  of  being 
rescinded  in  toto^  and  both  the  parties  may  yet  be 
placed  in  the  same  situation  they  were  in  before  tli^ 
contraibt,  and  where  there  has  been  a  partial  execution 
of  the  agreement,  and  the  parties  cannot  be  put  iA 
etatu  quo;  in  which  latter  case  the  agreement  cannot 
be  rescinded,  although  in  the  former  it  may.  Where 
the  payment  has  been  voluntary,  and  the  plaintiff^  in^^ 
stead  of  rescinding  the  agreement  as  soon  as  he  mighty 
continues  to  enjoy  a  benefit  under  it,  he  cannot  declare 

generally 

« 
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generally  a£  for  sioney  had  and  received,  to  recover  back 
any  money  paid  on  account  of  the  special  contract;  but 
must  sue  on  the  contract  itself,  for  any  breach  of  it 
which  may  liave  taken  place.  Therefore  where  in  an 
action  for  money  had  and  received,  the  facts  appeared 
to  be  that  A.  agreed  to  let  a  house  to  B.  and  give  him 
immediate  possession,  and  to  repair,  an,d  execute  a  lesse, 
mthin  Un  days^  for  a  certain  sum,  B.  tookT  possess- 
sipn,  axKl  paid  the  money  immediately^  but  A.  ne* 
glected  to  repair  th^  house,  or  execute  the  lease, 
within  the  stipulated  time,  notwithstanding  which,  B. 
qfterwsrdsj  continued  in  possession ;  it  was  held  that 
he  was^not  in  a  situation  to  rescind  the  contract  and 
recover  back  his  money  in  this  form  of  action,  but 
could  only  sue  on  the  special  contract^. 

Orthcrelsno     A  fortiori^  the.  plaintiff  cannot  declare  generally 

default  in/»  -lji  -i-..  tii.- 

defendant.      *^^  money  had  and  received,  to  recover  back  his  money, 

where  there  is  no  default  on  the  part  of  the  defendant. 
In  such  case  he  can  only  resort  to  the  special  contract, 
if  that  will  assist  him ;  as  where  A.  having  obtained  a 
patent  for  an  invention,  of  which  he  supposed  himself 
^he  inventor^  ^reed  to  let  B.  have  the  use  of  it,  on 
ps^yment  ^of  an  annuity,  which  was  paid  for  several 
years,  till  R  dojscovering  that  A.  was  not  the  first  inven* 
tor,  but  that  it  was  in  public  use  before  he  obtained 
his  patent,  •brought  an  adtion  for  money  had  and  re«- 
oei ved,  to  recover  back  the  amount  oi  the  money  paid 
him  on  account  of  the  annuity;  it  was  held  that  such 
4U1  aotion  was.  not  maintainable  '• 

Or  he  is  not       Another  general  rule,  as  to  where  a  special  count  is 
chaise?  ^  ^    necessury,  should  be  noticed  in  this  place ;  namely, 

that 

k  Hunt  V.  Silk,  5  East.  449-    '  Taylor  v.  Hare,  1 N.  R.  260. 


that  where  aa  expence  is  incurred  without  the  privity 
of  the  defendant,  though  he  may  be  liable  to  the  xeim- 
bursement  of  it^  i^  is  neoessary  and  proper  to  declare 
specially  on  the  implied  or  express  contract  between 
tiie  parties,  in  order  to  give  the  defendant  notioe  of  the  r 

chaijge,  that  he  may  be  |>repared  to  answer  it  at  the 
trial  Therefore,  where  an  auctioneer  ha3  jsold  an 
estate,  the  title  to  which  is  objectionable,  and  he  refuses 
to  xetum  the  deposit,  in  consequence  of  which  an 
^tion  is  brought  against  Jiim,  and  he  is  obliged  to  pay 
the  costs,  he  cannot  reicover  them  against  the  principal 
in  an  action  for  money  paid  to  his  use,  but  must  de- 
clare fiipecially  to  try  his  right  to  the  costs ;  inasmuch 
as  he  might  have  improperly  defended  the  action 
wit&ouit  any  authority  from  the  defendant,  in  which 
C9X  he  would  not  be  entitled  to  call  npen  him  for  a 
xekii)>u^ement  of  them*  The  plaintiff  should  there- 
fore daclare  specially,  in  order  that  the  defendant  may 
have  .notice  of  the  plaintifTs  claim,  and  be  prepared  to 
contest  it"'^  Where  the  auctioneer  has  a  proper  autho- 
rity to  defend  an  action  brought  against  him  to  recover 
the  deposit  in  consequence  of  objections  to  the  title, 
as  such  -authority  .seems  to  contain  an  implied  indem- 
nity i^gainst  the  costs  of  the  defence,  the  proper  form 
of  declaring  in  such  case  appears  to  be  upon  such  im- 
plied promise,  as  well  as  upon  any  express  promise  of 
indemaity  which  may  actually  be  made.  But  it  is  not 
quite  so  clear  that  in  such  case,  after  actual  payment  of 
thecosts  by  the  auctioneer,  he  could  not  declare  for  them 
as  meney  paid ;  though  they  were  not  incurred  at  the 
plaintiff's  instancy  or  with  his  priHty,  or  £6r  his  be- 

*  Spunier  «.  Elderton,  S  Eip.  1, 
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iicfit*.  However,  in  these  case$,  it  is  certainly  mor« 
safe  to  declare  specially;  and  it  is  a  matter  of  course  to 
insert  counts  for  money  paid,  &c  in  the  declaration. 

•It^ete  h%  I/>ni  Mansfield  said  that  lie  would  guard  agsunst  all 

claie  on  tpe-  inconveniencies  which  might  arise  from  the  action  for 
cial  contnct,  money  receivedjparticularly  a  surprize  on  the  defendant^ 

as  where  the  action  arises  on  a  special  contract,  it  should 
be  put  on  the  record ;  and  if  the  parties  came  to  trial 
on  another  ground,  though  there  should  happen  to  be 
a  general  count  for  money  had  and  received,  he  would 
jiever  suffer  the  defendant  to  be  surprized  by  it,  unless 
he  had  had  notice  from  the  plaintiff  that  he  meant  to 
rely  on  that,  as  well  as  the  other  ground.  But,  com 
sisteiitly  with  that  guard,  he  did  not  think  that  thfe 
action  could  be  too  much  encouraged*.  And  it  seem^ 
to  be  a  general  nule,  that  if  there  be  no  special  contract 
subsisting,  the  plaintiff  need  not  declare  specially  upon 
it,  though  it  were  once  binding  on  the  parties ;  but 
may  declare  for  money  paid  under  it,  as  received  to  his 
use. 

Where  con*       Money  had  and  received  lies  where  a  payment  has 
end*  been  made  on  a  contract  which  ts  put  an  end  to ;  asj 

where  by  the  express  terms  of  the  contract,  it  is  left  in 
the  plaintiff's  power  to  rescind  it  by  any  act  of  his, 
and  he  rescinds  it  accordingly ;  or  where  tlie  defendant 
assents  to  it's  being  rescinded  by  the  plaintiff,  without 
any  stipulation  in  the  contract  to  enable  him  to  do  so 
of  himself:  but  if  the  contract  continue  open  to  be 
declared  upon,  the  plaintiff  must  declare  upon  it  spe^ 
ctally,  and  shew  how  it  has  been  broken.  Thus,  where 
the  action  was  brought  to  recover  a  sum  paid  to  the 

defendant 

^  1 D. &  E.  104,4^.    B  Doug. 24.  1  D. &  E.  133. 
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defendant  for  a  chaise  and  harness,  on  condition  of  the 
money  being  returned  if  the  plaintiff's  wife  should  not 
approve  of  it,  paying  for  the  hire ;  and  his  wife  not 
approving  of  them,  the  chaise,  &c.  were  sent  back,  and 
left  on  the  defendant's  premises,  without  any  consent 
on  his  part  to  recdve  them,  and  the  hire  was  tendered, 
but  he  refused  to  receive  it  or  return  the  sum  paid  to 
him;  Lord  Mansfield  was  of  opinion,  that  as  there 
could  be  no  surprize  on  the  defendant  by  this  general 
mode  af  declaring,  the  action  would  lie.  Willes  J. 
observed  that  the^  case  was  different  from  that  of  Wes* 
ton  and  Downes  *,  on  two  grounds :  that  was  the  case 
of  an  absolute,  this  of  a  conditional  agreement ;  and 
what  was  anotlier  more  material  difference,  in  this,  the 
agreement  was  at  an  end,  and  no  longer  open,  as  the 
agreement  was  in  that  case.  Resides,  in  that  case  the 
defendant  had  not  precluded  himself  by  taking  back 
the  horses,  but  he  had,  in  this  case,  by  taking  back 
the  chaiae,  &c.  Ashhurat  J.  also  remarked,  that  the 
case  of  We&ton  and  Downes  was  merely  a  case  of 
warranty,  in  which  the  plaintiff  could  not  desert  the 
warranty^  which  was  one  of  the  facts  to  be  tried.  *  That 
case  would,  he  admitted,  have  been  like  the  present, 
sttppoMig  the  first  pair  of  horses  had  not  been  returned 
within  the  stipulated  time;  but,  o^  returning  them,  a 
new  contract  arose,  not  made  on  the  terms  of  the  first 
But,  laying  that  determination  out  of  the  question,  this 
was  lil^  the  common  cases,  where  either  party  puts 
an  end  to  a  conditional  agreement  The  moment  the 
chaise  was  returned,  according  to  the  condition  of  the 
contract,  it  was  at  an  «nd.  BuUer  J.  observed,  that 
t  was  not  in  the  defendant's  power  to  refuse  the  chais  e 

when 

•  Jntc  15, 16. 
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vfhen  it  was  returned  to  him,  ant  tittwfatt  it  W4»t^ 
same  as  if  lie  had  received  it  widicmt  ehjeetidn*.    So 
whese  the  plabitiff  declared  ia  aasmBpsiliy  a$  for  geodi 
>old  aind  detivered^  which  were'  sold  «Bt  the  teiP0M»  ef 
aale  w  retoni  maii^r  years  ago^  and  oiurqiieatieit  maiib^ 
waSy  whether  that  form  of  Atidkriag  was  preper^uthe 
defendant  was  not  obtigfed  to  keep  the  gpoods ;    Itord 
Kenjoa  held,  that  no  certain  time  hsing  veiitioMd 
for  the^  retam  of  them,  the  jnry  diouhi  consider  whe» 
ther  a  reasonable  time  had  elapsed  for  that  ]ft«iFposei 
acrcording  to  the  usiial  course  of  dealing  in  the^  trade ; 
an(^  if  they  should  be  of  that  opinion,  he  should  con?» 
sider  tlusm  as  goods  sold  anddd]vered^    If  the  plain'* 
tiff  would  rescind  the  special  contracty  ^K^iere  hg  has  a 
power  so  to  dt)^  he  must  do  it  within  the  time  allowed 
by  the  contract,  if  that  limits  any  particular  time,  Md 
if  not,  he  must  do  it  within  a/  reaeonable  time:  al* 
though  thi4:  is*  not  necessary  in  order  to  enable  him  tti 
sue  oik  idle  contntet  itsdfV  Therefore,  la  a  caae  before 
Mr.  Justice  BuUer,  on  a  warranty  of  a  pair  of  hors^ 
which  were  not  ileturiied  withifi  aproper  time,  that  Ju^pe 
hdkl,  that  as  the  plaintiff  had  i|ot  rescinded  ,the  ouh 
tract  within  a  reasonable  tune,  he  could  only  seeoTet 
dwaagea  for  the  breach  of  it,  and  not  the  whcde  price 
0f  the  horses  ;^  and,  m  order  to  recover  the  former,  he 
must  state  the  speeisd  contract,  amd  the  breach  of  it'. 

Where  by^  ^      Again,  where  the  contract  is  enttw,  and  by  the  de^ 

defauittjfaiu.  fcndantfs  foult,  the  pbintiff  cannot  perform  his  part 
tiff  is  pre-      ^£  jf  hp  i,j^  ji  rijAj;  to  put  an  end  to  th^  whole  con^ 

▼ented  from  ,  ,,v  •Jj-^t_ 

carrying  it     tiact,,  and  vfcoycT  back  the  money  paid  undeT  it;  he 

intoexecu*-  jIqj 

tion. 

•  Towers  P.  Barrett,  iD.  &  E.183.  '  Baylcy  v.  Goldsmith,  Peake> 
Bcp.  66.    « 1  H.  B.  17.    ?  Efr.  Coraptqn^s  case,  I  D.  &  E.  136. 


ftot  bemg  obliged  to  accept  a  partial  performance  of  such 
a  contract  In  these  cases,  therefore,  the  plamtiiFmay 
^clare  generally  for  money  had  and  received:  as 
where  the  defendant  agreed  to  sell  the  plaintiff  all  die 
cord  wood  growing  at  a  certain  place,  at  so  much  per 
eord,  ready  cut,  the  wood  to  be  coaled  and  cleared 
from  off  the  premises  by  Michaelmaa^,  179^,  and  the 
money  to  be  paid  on  the  1  st  of  March  in  that  year ;  it 
appeared  to  be  customary  for  the  seller  to  cut  off  the 
boughs  and  trunks,  and  then  cord  it,  and  for  the  buyer 
to,  record  it,  after  which  it  became  his  property;  the 
defendant  cut  sixty  cords,  ten  of  which  only  he  corded, 
and  the  plaintiff  recorded  half  a  cord,  and  measured 
the  rest;  on  the  8th  of  March,  the  plaintiffs  paid  the 
^fendant  twenty  guineas,  btrt  the  defendant  neglect- 
ing to  cord  the  rest  vf  the  wood,  the  plaintiffs  brought 
their  action  to  recover  back  the  money  so  paid,  as  had  and 
received  to  their  use;  and,  on  the  above  principle,  reco- 
vered ^  So^  where  a  deposit  had  been  paid  for  the  sale  of 
the  defendants  supposed  interest  in  premises,  and  he 
appeared  to  have  a  less  interest  only  than  he  had  agreed 
to  9elf;  Lord  Kenyon  held  that  the  plaintiff  might 
tefuse  to  accept  an  assignment,  and  consider  the  con- 
tract as  at  an  end^  and  sue  for  the  deposit*.  But  in  a 
subsequent  case  of  indtbitafus  assumpsit,  for  the  wages  • 
of  a  seaman  from  Altona  to  London,  where  the 
plaintiff  proved  a  service  on  board  the  ship  until  her 
arrival  at  the  port  of  London,  and  it  appeared  that  the 
captain  then  turned  the  plaintiff  on  shore,  the  defence 
was  that  the  plaintiff  was  hired  from  Altona  to  London, 
and  back  again ;  Le  Blanc,  Justice,  was  of  opinion  at 

the 

'  Giles  V.  Edwards,  7  D.  &  E.  181.    Ee  xnde  ante  17,    •  Fairer  v. 
Nightiogale,  2  Esp.  Rep.  639.  5  Bur.  2639.  S.  P. 
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1^  trial,  tibat  tihe  wrongful  act  of  the  captain  did  noli 
rescind  the  special  coiitr^ct,  by  wh^cb  the  plaintiff  wbm^ 
preduded  from  d^nwidi^g  his  wage^  unt^l  the  ^d  o£ 
the  voysgei  though  it  gave  a  caus^  of  actton  againfit 
the  captain  for  the  tort  i  and  ther^fbr^  directed  a  iionn 
suit  And  the  coi^rti  \ipo^  ^  motion  to  set  it  aside^ 
held  that  the  plaintiff  pould  ^ot  recover  on  the  ccMsunoii 
counts ;  on  the  general  principle^  that  the  special  con* 
trapt  re^iaine^  open  and  not  rescind64  by  ttie  defend- 
ant, and  therefore  was  still  pperat^v^V  Thes^  cases 
however  seem  reconcileab.le  yith  each  other  i^pon  thisi 
principle^  that;  althougl^  the  defendant  cannot  t^e 
advantage  of  his  own  wrong  or  default,  as  a  ground  for* 
withholding  th^  plaipti^'s  money  ^  yet  t^e  plaj^ntiff 
cannot  claiin  the  benefit  of  an  entire  coi^tiuct,  unless  it 
be  wholly  performed  by  him,  and  if  he  be  prevented 
from  performing  it  by  the  defendant's  wrongful  act,  he 
must  pursue  his  remedy  for  damages,. 

He  my  xer       Ii^  promissory  note  or  bill  of  ^i^clumge  is  not  \ijif^  a 


cpmoti 
comnioa 


bond,  which  merges  a  simiple  contract  4^^^^  for 
counts,,  which  it  may  have  been  given ;  and  therefore  if  money 
|ec.^be  g^^n  ^  ^lue  for  goods  sold  or  the  like,  and  a  promis^pry  note 
•s  security.    p|.  bill  i)e  given  as  a  security  for  the  ampunt  of  the  debt,, 

which  note  or  bill  appears  upon  the  trial  x^pt  to  have 
the  proper  stamp,  so  that  it  pannot  be  given  in  evi<-. 
dencCi  the  party  may  resotrt  to  his  o,riginal  demand,  oi^ 
the  common  counts  for  goods  sold,  &c/  Where  there 
is  a  preexistent  debt,  and  the  written  instrument  i^ 
subsequent  to  it,  if  the  plaintiff  make  it  his  pnn9ipal 
case  at  the  trial  to  prove  the  original  debt,  ai^d  leave 

the 

'  Hulk  V.  Heifffatm^iu  2  East.  145,  and  see  5  East.  3X6,  '  Wilson 
r.  Kennedy,  1  £sp.  rep.  245.  Farr  v.  Price,  1  East.  55.  Cumber  v* 
Wain,  2  14-  Raym.  1430.  S.  P.  1  Str.  426.  S.  C. 
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ihe  defendant  to  set  up  the  note  or  bill  as  his  defence, , 
the  instnunent  being  inadmissible  as  evidence  for  want 
c^a  stamp  would  be  no  answer  to  the  plaintiff's  case; 
and  it  is  immaterial  in  what  shape  his  case  is  first 
brought  forward\  And  where  the  plaintiff  declares  on 
a  bill  of  ei^change  or  promissory  note  which  is  misde* 
scribed  in  the  declaration,  so  as  to  preclude  him  from 
recqv^ring  on  it,  he  will  be  allowed  to  give  evidence 
of  the  consideration,  if  any,  between  him  and  the  de* 
fendai^t,  on  the  general  coui^ts  of  the  declaration^ ' 

But  this  must  be  understood  where  the  biU  or  note  is  AVUtr,  where 
merely  given  as  a  security ^  and  does;  not  operate  as  I^y^n^  ** 
paympnt^;  for  ^rhere  a  bill  of  exchange  is  accepted  by 
the  defendant  in  satisfaction  of  a  debt,  and  negotiated 
to  a  third  person,  it  will  operate  as  payment  of  the  ori-.* 
ginal  debt^.  So,  where  a  promissory  note  is  drawn  by 
a  third  person  payable  to  the  defendant,  and  fndorsed 
by  him  to  the  plaintiff  in  satisfaction  of  the  debt,  and 
accepted  as  such,  that  is  payment*.  And  where  the 
instrument  operates  as  payment,  the  bill  or  note  may 
be  pleaded  as  such,  in  bar  of  the  counts  on  the  simple 
contract  demand*;  so  that  the  plaintiff  in  such  case 
cannot  recover  on  those  counts,  but  can  only  recover 
on  the  bill  or  note,  where  he  continues  the  holder  of  it^ 
If  in  payment  of  a  debt,  the  creditor  be  content  to  . 
take  a  bill  or  note  'payable  at  a  future  day,  he  cannot 
legally  sue  for  his  original  debt  until  such  bill  or  note 
becomes  payable^  anfl  default  is  made  in  the  payment 

of 

**  Brown  V.  Watts,  Taun.  353.  and  Stewart  t?.  Mason,  there  cited. 
^  Le  Sage  v.  Johnson,  Forr.  23.  '  4  East.  153.  y  Richardson  v* 
Rickman,  5  D.  &  £•  5179  IS*  *  Kcarslake  v.  Morgan,  S  D.  &  £« 
513.    *  Id.  Ibid. 
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•Tit ;  nnl«s  the  bitt  or  note  be  of  no  vsdue,  as  if  it 
be  drawn  (»  a  person  who  has  no  effects  of  the  drawer^s 
in  his  hands,  and  who  therefore  refuses  to  pay  it;  in 
Which  case,  he  may  consider  it  as  waste  paper,  and  re- 
Sort  to  his  original  demand,  and  sue  the  debtor  on  it^. 
Again,  if  the  defendant,  or  any  third  person  by  his 
order,  give  the  plaintiff  a  bill  on  an  insolvent  person^ 
for  the  amount  of  his  demand,  it  would  be  too  much, 
perhaps,  to  say  that  would  cancel  the  demand.  But  if 
the  defendant  receive  an  order  on  third  persons, 
^  bankers,  to  get  good  bilh  for  the  amount,  and  he  takes 
such  bins  as  are  given  to  him,  he  takes  them  at  his 
peril ;  and  ff  they  eventually  turn  out  bad,  that  will 
not  give  him  a  right  to  sue  for  the  original  demand*;  at 
all  events,  if  the  plaintiff  afterwards,  on  a  settlement  of 
accounts,  consider  the  bankers  as  his  debtors,  they 
crediting  him  with  interest  on  the  bills  accordingly* 

Where  pro-        In  all  cases,  where  there  is  any  doubt  whether  there 
^     specially, HB    ^  ^  clear  subsisting  debt  between  the  parties,  it  is 

well  as  gene-  prudent  to  insert  a  special  count,  upon  the  express 

contract,  if  any,  as  it  was  actually  made ;  or  upon 
such  a  contract  as  the  law  is  likely  to  raise  under  the 
circumstances  of  the  case,  and  is  calculated  to  meet  ^hc 
justice  of  it.  These  special  counts  will  not  only  have 
the  effect  of  preventing  the  danger  of  not  being  per* 
mitted  to  give  evidence  of  the  case  on  the  general 
counts,  but  will  also  give  a  more  distinct  view  of  the 
true  nature  of  the  case  to  the  judge  and  jury,  and  more 
v/  accurately  direct  the  evidence.  And  in  many  in- 
stances, several  special  counts  are  proper  upon  the 
same  contract,  stating  it  different  ways,  and  moDe  or 

less 

^  Stedman  v.  Gooch,  1  Esp.  Rep.  5,  6.  *  Bolton  v.  Rciclxard,  1  Espl 
Rep.  106.    *  6  D.  &  E.  143.  S.  C. 


less  general  in  form  and  circumstance.  It  is  also  pro«- 
per  to  add  general  counts  in  almost  every  case  in 
assumpsit,  lest  the  plaintiff  should  not  be  able  to  prove 
his  case,  as  stated  ia  the  social  counts ;  when,  as  we 
have  seen,  he  may  resort  to  those  which  are  general, 
without  regard  to  whether  he  attempted  to  rest  his 
i^ase^or  offered  any  evidence,  upon  the  others*. 
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CHAPTER  IL 
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What,  jecia-  'T^HE  declaration  in  assumpsit,  whether  special  or 
tion  must       A    general,  must  always  state   the    contract  on 

which  the  action  is  founded,  and  the  breach  of  it« 
Contracts  are  either  express  or  implied*    The  former 
are  either  by  deed  or  by  parol.    Those  by  pan>l  include 
all  contracts  not  by  deed,  whether  in  writing  or  by 
word  of  mouth ;  *  on  which  latter  alone  can  the  action 
of  assumpsit  be  maintained.     Implied  contracts  are 
such  as  are  not  actually  made  by  the  party,  but  are 
implied   by  the  law,  to  answer  the  justice  of  the 
case,  where  no  express  contract  is  made  by  the  party; 
for  espressum  facit  cessare  taciturn*^     Whether  the 
contract  be  express  or  implied,  or  in  writing  or  by 
word  of  mouth,  the  declaration  is  in  general  the  same,  ' 
upon  the  face  of  it ;  always  stating  a  specific  contract^ 
which  may  be  proved  in  evidence  by  shewing  a  con* 
tract  either  express  or  implied.     In  stating  the  con- 
tract in  special  assumpsit^  it  is  sometimes  necessary 
to  introduce  and  explain  it  by  a  prefatory  statement, 
which  is  called  inducement ;  and  the  cotmderation  or 
motive  for  the  promise  is,  in  general,  required  to  be 
stated,  as  well  as  the  promise  itself.      In  order  to 

shew 

•-TD.&E.  350.    ^Antt%. 
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shew  a  breach  of  the  contract,  the  plaintiff  must  aver 
or  shew  the  performance  of  every  thing  which 
is  necessary  to  entitle  him  to  sue  upon  the  contract; 
and  in  some  cases,  he  must  also  shew  that  the  de- 
fendant has  had  notke  given,  or  request  made  to 
him,  before  he  can  be  charged  with  a  non-perform- 
ance or  infraction  of  the  contract  In  treating  of 
the  declaration  in  special  assumpsit ,  therefore,  it  will 
be  proper  to  consider  separately,  first,  the  statement 
of  the  inducement  to  the  consideration  or  promise ; 
secondly,  the  statement  of  the  consideration  itself; 
thirdly,  the  allegation  of  the  promise;  fourthly,  the 
averments  of  performance,  notice,  and  request,  &c. ; 
and  lastly,  the  breach  of  the  promise  declared 
upon-  The  first  of  the  above  statements  wili  be 
o>nsidered  in  this  chapter.  The  form  of  declaring  on 
bills  and  notes,  &c.  will  require  a  separate  consideration. 

There  can  be  no  doubt  of  the  propriety  of  stating  Q^od  cum. 
any  matter  of  inducement  with  a  quod  cum;  and 
where  any  matter  is  stated  by  way  of  inducement 
to  the  consideration  or  promise,  not  only  ^si^ch  mat- 
ter  of  inducement,  but  the  consideration  and  promise 
themselves  may  be  laid  with  a  quod  cum^  by  way  of 
recital;  being  but  introductory  to  the  breach  of  the 
promise,  and  the  supposed  fraud  or  deceit  in  the  de* 
fendant's  non-performance  of  it  Therefwe,  where 
the  plaintiff  declared  that  whereas  there  was  a  com- 
munication and  agreement  concerning  a  horse  race, 
and  whereas  in  consideration  that  the  plaintiff  pro^ 
inised  to  perform  his  part  of  the  agreement,  the  de-* 
fendant  pronrised  to  perform  his  part  thereof,  and 
tben  aliedged  performance  in  the  usual  way ;  it  was 
held  ibsBX  the  inducement  and  prombe  were  aliedged 

certainly 
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-ceftaanly  enough,  and  tbat  ithc  wtxA  ^^  •iirliereaA,"  ^ww 
as  tdirect  an  afiimiatton  as  the  word,  "  alth0i]^h,'' 
"which  undoubtedly  makes  a  good  averment;  aiid  it 
was  observed  that  tliere  were  two  precedents  in  the 
Slew  book  of  entries,  and  seven  in  the  old,  where  a 
^ifd  cum  was  used  in  the  \)ery  •clause  of  the  pro- 
mise ^  So  where  the  plaintiff  declared  oa  a  bili  o£ 
exchange  against  the  drawer,  and  on  demmrrer  to  liie 
tleclaration,  it  was  objected  that  it  was  with  a  quad 
i^um,  which  was  argumentatiTe,  and  impliod  no  direct 
avermeiftt,  the  objection  was  over-ruled;  because  as** 
flumpsit  is  an  action  on  the  case,  although  it  mi^tsk 
have  been  oth^wise  in  trespass  vi  et  armu*.  The 
reason  of  tfab  distmotion  is,  that  m  assumpsit,  or 
other  action  on  the  case,  the  staitement  of  the  griWOM- 
msHy  or  grievanoe,  always  foEows  some  previous  mat>- 
ler,  which  36  introdinced  by  dae  qwfd  cum,  and  ib 
dependent  or  consequent  upon  it;  and  the  quod  cum 
only  refers  to  liiat  introductory '  matter,  which  leads 
on  to  the  subsequent  statement,  which  statement 
is  positively  and  diDectly  alledged.  Thus,  the  breach 
in  actions  of  assumpsit  is  alw.ays  ptececkd  by  the 
allegation  of  the  consideration,  or  promise,  or  <sonife 
induoement  thereto,  which  leads  on  to  the  breach 
^  it,  which,  is  stated  positively  and  directly;  and 
the  previous  allegations  only,  which  introduce  i(, 
«re  stated  with  a  quod  cum,  by  way  of  recital  But 
in  trespass  vi  et  armisj  the  act  of  trespass  complained 
jof  is  usually  stated  without  any  introductory  matter 
having  reference  to  it,  or  to  which  a  quod  cum  can  be 
referred;  so  that  if  a  quod  cum  be  used,  there  is  no 
positive  or  direct  aliegataon  of  that  act* 

«  Emly  v.  Doddington,  Hardr.  1.  t;.  Lord  Falkland,  103.  '  Mareti 
V.  SottthweU,  8  Show.  ISO.   *  Sherland  v.  Heaton,  2  Buls.  214. 


It  has  been  well  observed  by  Mr.  Chitty,  ia  W*  2i  u^sS 'o? 
work  upon  pleading,  that  inducement  in  assumpsit  is  inducoment. 
in  the  nature  of  a  preamble,  most  commonly  con- 
sisting of  a  statement  of  the  circumstances  under 
which  the  contract  was  made,  which  does  not  appear 
to  be  in  any  case  necessary  in  pleading,  if  tjie  subject 
matter  of  inducement  were  alledged  in  any  other 
part  of  the  declaration;  but  it  is  useful  in  composi^ 
tion,  in  order  to  avoid,  in  the  descr^>tion  of  the  con- 
sideration or  promise^  the  mention  of  a  variety  of 
facts,  the  statement  of  which,  in  oii^  continued  senr 
tence  of  great  length,  might  be  scarcely  intelligible  ^ 
Where  the  plaintiff  declares  upon  a  Gipecial  agreement^ 
and  then  states  mutual  promises  to  perform  it,  the 
whole  statement  of  the  contract  may  be  considere4 
as  inducement  \ 

Where  the  consideration  and  promise  explain  tliem«  Where  it  is 
selves,  without  reference  to  any  ycollateral  matter^  ecwwi^f 
they  may  be  stated  in  the  declaration  without  any 
inducement;  although  where  that  is  not  the  case,  thf 
declaration  begins  by  stating  the  circumstances  uodw 
which  the  contract  was  made,  or  to  which  the  consir 
deration  or  promise  refers;  as  in  an  action  of  a^mmp^ 
sity  to  pay  money  in  consideration  of  forbearance  tf 
sue  for  a  debt,  or  of  staying  proceedings  in  a  suit  al^ 
ready  commenced,  the  declaration  begins  by  stating^ 
by  way  of  inducement,  the  debt  forborne^  or  the  prc^ 
ceedings  tliat  were  s.tayed^ 

Such  exact  certainty  of  persons,  time,  place,  or  other  Certainty 
circumstances,  is  not  necessary  in  alledging  any  thing  ^^^^^^>  ^ 

which 

'  1  Chit.  S9S>  9-  See  also  Com.  Dig.  tit.  Pleader,  C,  31.    t  Ante  29, 

^  Tifld.  571,  S.  4th  Ed, 
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which  is  but  inducement  or  conveyance  to  the  actibil^ 
or  collateral  to  it,  as  in  stating  that  which  is  the  sub* 
stance  or  gist  of  the  action  itself  K    The  statement  of 
the  consideration  of  the  promise,  where  it  is  executed, 
is  but  inducement  to  the  promise  itself,  and  cannot 
be  traversed;  and,  therefore,  need  not  be  alledged 
^  with  more  certainty  than  any  other  matter  of  induce* 
ment    It  also  sometimes  happens  that  matter  of  in** 
ducement  is  th^  very  ground  and  foundation  of  th<i 
promise  declared  upon,  or  from  which  it  is  implied ;  as, 
where  the  matter  of  inducement  consists  of  the  pro^ 
fession,  business,  or  character,  in  respect  of  which  thci 
defendant  is  sued.      Many  of  the  cases  about  to  be 
stated,  will,  it  is  conceived^  in  the  clearest  way  ex- 
emplify this  observation.    'It  may  be  worthy  of  re- 
mark, that  in  matter  of  inducement,  instead  of  laying 
the  particular  day  on  which  it  happened,  it  is  usual  in 
the  inducement,    to  refer   to  the   time    on  which 
iht  agreement  or  promise  is  afterwards  stated  to 
Imve  taken  place,  by  stating  the  matter  of  indttce<» 
ment  as  having  happened  ^*  before  the  making  of  the 
Agreement,*'  or  **  before  and  at  the  time  of  making 
tile  agreement,"  or  ''  promise  and  undertaking,  after* 
wards  mentioned"    This  is  frequently  of  use;  as  it 
lenders  unnecessary  the  mention  of  many  dates  which 
aie  unimportant  to  the  case.     But  there  is  in  strict-* 
atess  no  objection  to  stating  a  particular  day  in  the  in* 
4uoement,  and  referring  to  it  in  the  statement  of  the 
contract     This  sometimes  is  convenient,  and  neces* 
tary. 


It 


*  Yelv.  17*  And  see  Com.  D^*  ^  Pleader,  C.  SOp  U 
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It  is  ii6t  necessary  to  state  by  way  of  induccHielit^  Induecinrnt 
or  otherwise^  that  the  defendatit  in  fadt  exercised  that  ®^  ^^^^^^; 

anrs  profe»» 

profession  or  business,  for  negligence  in  which  he  may  iIod)  &c. 
be  charged ;  it  is  sufficient  to  state'  that  he  was  tm* 
ployed  as  exercising  that  profession,  ^c*  The  old  pifece-* 
dents  af  e  more  full  in  this  respect  thaki  the  modern  ones. 
Certainly  it  is  best  upon  all  occasions  to  state  as  few  facts 
as  possible,  for  the  sake  of  relieving  the  evidence. 
The  following  instance  will  exemplify  and  prove  die 
truth  of  diese  observations.  In  an  action  against  an 
attorney  for  negligence  and  misconduct  in  his  profes<« 
sional  character,  it  is  sufficient  to  state  him  generally 
to  have  been  employed  as  bxi  attorney,  in  which  case,  the 
production  of  his  bill  of  fees,  for  business  done  in  that 
court  of  which  lie  was  attorney,  will  be  evidence.  It 
is  unnecessary  and  improper  therefore,  to  state  that  he 
WM  one  of  the  attomies  of  the  court ;  which  averment 
encumbers  the  plaintiff  with  proving  that  fact,  as  ilj 
is  not  proved  by  the  delivery  of  his  bill.  •  Therefore 
where  the  plaintiff  declared  against  the  defendant, 
averring  him  to  be  an  attorney  of  the  couit  of  session 
of  Chester,  of  which  there  was  no  .better  evidence 
than  the  delivery  of  his  bill  of  fees  for  business  done 
there.  Lord  Kenyon  was  about  to  direct  a  nonsuit;  ^ 
although  as  an  attorney  of  any  court  in  Westminster 
Hall,  he  had  a  right  to  practice  in  the  Chester  court, 
using  the  name  of  an  attorney  there\ 

Whatever  be  the  nature  of  the  contract  declared  indQcement 
on,  the  plaintiff  should  never  state  any  matter  by  way  of  "*^*^  ^Zm^ 
inducement  but  such  as  is  strictly  necessary,  and  is  true,  of  pxpoL 
and  capable  of  legal  proof;  for  any  superfluous  state- 
men^ 

*  Ofittn  9.  Jackson,  Leake's  Rep.  tSfi. 

l> 
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meat»  if  relevant  to  the  action^  and  untrue)  will,  in 
general)  be  cause  of  nonsuit  Thus^  in  an  action 
against  a|i  attorney  for  negligence,  in  suffering  a  pri-^ 
soner  to  be  superseded  for  not  proceeding  to  judgment 
in  due  time,  the  declaration  stated  that  the  party  was 
indebted  to  the  plaintiff  on  promises,  and  that  the 
plaintiff  detained  the  defendant  for  the  recovery  of 
that  debt:  it  appeared  at  the  trial  that  the  person 
state4  to  be  debtor  was  a  married  woman,  who  could 
not  therefore  be  indebted,  and  the  plaintiff  was  non*- 
suited;  though  if  the  declaration  had  been  formed  to 
meet  the  question,  he  might  perhaps  liave  recovered.' 

Preciscproof,      But  averm^ts  of  mere  matter  of  inducement  need 
where  ncccs-  jjq^^  jj  jg  g^j^  be  precisely  proved ;  and  it  is  clear  tha^ 

if  the  matter  stated  be  altogether  impertinent  and 
immaterial,  it  need  not  be  so  proved.  Therefore,  if  a 
certain  sum  be  stated  by  way  of  inducement,  the  amount 
of  which  is  immaterial,  especially  if  it  be  laid  under  a 
videlicet,  it  need  not  be  proved  as  laid"  The  whole 
however  may  turn  upon  the  mode  in  which  the  sum 
is  laid;  for  where  the  plaintiff  declared  that  in  consi- 
deration that  he  would  buy  of  the  defendant  so  many 
sheep   for   £54h  Us.  6d*t    the  defendant   promised 

.  they  were  sound,  but  the  price  was  proved  to  be 
JC54^.  1 2>s.  6d. ;  Bulter,  J.  is  said  to  have  held  the  va<- 
riance  fatal,  because  the  sum  was  not  laid  under  a 
videlicet;  and  nonsuited  the  plaintiff."  But  if  the 
declaration  had  stated  the  purchase  money  under  a  vi- 
delicet, die  vaiiance  would  it  seems  have  been  imma^ 

.   terial.* 

'  1  Lee  V.  Ayrton,  Peiike's  Rep..  119-     ■  3  D.  4*  E.  643.     "  Durstcio 
t.Tutham,  cited  3  D.  &  E.^T.    ^  Peake's  Evid.flD^.3<l  ed. 


On  the  gietietal  i^suc  in  an  acticm  on  tJie  case  all  Where  not. 
material  averments  ate  denied  aiid  put  in  issue,  but 
nothing  ^se;  and  if  those  which  are  material  be 
proved  in  substance  and  effect,  that  i*  sufficient 
Therefore  where  the  plaintifF  declared  that  the  defend* 
ant  held  a  certain  form  of  his  father,  who  was  tenant  ^ 

in  fee  simple,  under  an  agreement  to  leave  the  sami 
in  as  ^gofofi  condition  as  he  found  it;  and  that  on  the 
death  of  his  fether  the  farm  descended  to  the  plainlitf 
in  fee,  who  agreed  to  suflfer  the  defendant  to  hold  tht 
same  from  year  to  year  on  the  same  terms,  but  that  the 
defendant  did  not  leave  the  premises  in  as  good  condi-» 
tion  as  he  found  them;  and  there  was  a  second  count 
on  a  demise  by  the  plaintifF  himself,  and  a  promise  to 
leave  the  farm  in  tenantable  repair,  with  a  breach 
that  lie  did  not  leave  it  so:  at  the  trial,  it  was 
proved  that  the  premises  were  devised  to  the  plaintifF 
by  his  father  in  tail,  but  that  the  agreement  made  > 

with  the  father  was  as  stated  in  the  first  count,  \iz^ 
to  leave  tlie  prembes  in  as  good  condition  as  he  found 
them;  on  which  ground  a  motion  was  made  to  set 
aside  the  plaintiff's  verdict  But  it  was  held  that  the 
estate  of  the  plaintifF  was  not  a  material  averment, 
and  therefore  though  untrue,  th^  plaintifF  was  entitled 
to  recover  on  his  first  count ;  and  as  he  had  proved  an 
agreement  to  leave  the  farm .  in  as  good  condition  as 
he  found  it,  and  that  he  found  it  in  tenantable  repair, 
that  amounted  to  proof  that  he  had  agreed  to  leave  it 
in  such  repair,  and  therefore  the  plaintifF  was  also  en- 
titled to  a  verdict  on  the  second  count;  a  lease  by  te-^ 
nant  in  tail  being  only  voidable  by  the  issue  in 
tail,  and  hot  by  a  party  who  has  himself  ei:\joyed  ' 
the  fruit  of  it  ^    So,  where  the  n^ttter  stated  does  not 

arise 
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gi^^  J.  &  the  money,  which  AVMnnateri^l  and  traversable. 
But  G»w4y  auLcJ  Popham^  J,  held  clearly  the  cqiktra^i 
ty;,  b^cau«!e  the  agreement  wa$  but  a  cfiUateral  things 
ap4  <>nly  in4ucf>i«ieOft[  td  the  promise,  which  was  th^ 
principal  e«a$e  of  the.  action ;  dn4  mattei;  of  induceiqQBt 
ncpd  x^bt  he  alledged  so  certainly  ia  ^  deckf^tiaD  as 
%liwe.  things  M^lpich  cgnsiitate  the  foundation  of  the 
^titQn,  it  being  sufficient  to  alledge  the  former  gene^ 
^Uy>  without  certainty  qf  time,  place,  qr  person] 
an4  ill  the  case  in  question,  if  the  defendant  would 
ptead  that  he  did  not  agree  to  give  J.  S,  jClOOO  in 
marriage,  the  plaintiff  might  by  way  of  replicatioi) 
make  the  agreement  certain,  as  to  the  person  with 
ifrhqm  it  was  made,  and  in  such  other  circumstances, 
without  stating  -such  certainty  in  the  declaratiani\ 
Thji3  latter  seems  to  be  die  better  opinion;  though| 
fuch  special  pleas  are  very  unusual, 

.  * 
Of  sale  and  If  the  deol^x^tion  he  upon  a  promise  to  deliver  or 
exc  ange.     ^^^  ^^  goods,  it  need  not  be  stated,  by  w?iy  of  in-» 

^vcement  or  otherwise,  what  the  goods  were;  because 
ihc  plaintiff  in  this  action  does  not  recover  the  goodai 
themselves^  but  the  value  of  them  in  damages/.  And 
where  the  delivery  of  goods  is  only  inducement  to 
tfiQ  promise,  there  is  no  occasion  for  stating  it  with  aa 
much  precision  or  certainty  as  if  it  were  the  ground 
or  foundation  of  the  action ;  thus,  where  the  plaintiff 
i$tated  }py  way  of  inducement,  that  he  was  possessed 
of  certain  gooda  in  London,  which  he  was  to  deliver 
to  the  defendant  on  board  -  a  ship,  and  that  he  did  de* 
liver  them  to.  him ;  but  did  not  thsw  when  or  where, 
loQ^s,  J.  held  it  ^  b^  sufficient,  because  it  was  only 

inducement 

•  Alsope  r.  Sytwcll,  Yclv.  17,  18.      ^  May  ».  Alvares,  Cro.  Elia* 
367,  8*    ^'Mole  v.  Carter,  Godbv  404. 
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inducement  to  the  promise*.  But  it  seems  to  be  proper, 
though  it  may  not  be  absohitely  necessary,  where  the 
plaintiff  declares  upon  a  consideration  or  promise  for 
the  delivery  of  all  the  com  in  a  bam,**  or  all  the 
pmnes  he  can  buy/  or  all  such  wares  as  either  party 
to  the  action,  or  a  third  person,  should  desire,"  or 
as  should  be  coming  home  on  a  particular  voyage,'  or 
the  like,  to  ascertain  these  general  descriptions,  by 
stating,  by  way  of  inducement,  what  the  goods  were. 
In  a  late  case,  where  the  first  count  of  the  declaration 
stated,  '^  in  consideration  that  the  plaintiff  sold  to  the 
defendant  a  certain  horse,  at  and  for  a  certain  quan* 
tity  of  oil,  to  be  delivered  within  a  certain  'time 
which  had  elapsed,  and  deliver^  the  horse,  the  de- 
fendant promised  to  dqliver  the  said  oil,  yet  he  had  not 
delivered  itj*  on  n^m'-a^umpsit  pleaded,  and  a  verdict 
ftv  the  pidnii^iff,  a;  rule  was  obtained  to  shew  cause 
why  the  judgment  should  not  be  arrested,  for  the  un- 
certainty of  the  declaration.  On  the  argument  of  the 
rule,  it  was  observed,  that  the  plaintiff  had  professed 
to  declare  upon  a  special  conti*^ct,  without  specifying 
what  were  the  terms  of  it;  and  that  admitting  such  a 
general  form  was  good  in  case  of  a  sale  for  money, 
yet  it  was  otherwise  in  the  case  of  an  exchange.  Lord 
£ldon,  then  Chief  Justice  of  the  Common  Pleas, 
seemed  of  opinion  that  the  count  could  not  be  supported, 
even  after  veriiict ;  observing  that  though  in  one  sense 
of  the  word  the  contract  might  Is^e  called  an  exchange, 
yet  in  another  sense  it  might  be  considei^  a  sale,  to 
which  it  was  not  necessaiy  that  money  should  pass; 
but  the  declaratuon  did  not  state  what  the  value  of  the 

horse 

•  1  Rol.  Rep.  383.     ^  6  Mod.  302.    «  Sty.  l63.     r  Cro.  J^c.  235. 
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liorse  was^  and  it  could  not  necessarily  be  impGed 
that  it  wa9  sold  for  it's  value;  although  in  a  case  of 
fi,  ^ale  for  money,  the  law  implies  that  so  much  »hall  be 
pitid.as  the  article  is  worth,  in  which  case  no  dispute 
can  ari^e  cpneerning  the  quality  of  what  is  to  be  re* 

• 

ceivedt  His  lordship  therefore  inclined  to  think  it 
was  necessary  to  express  the  value  in  some  manner^ 
where  by  the  contract  something  else  than  money  is  td 
be  given  fpr  the  commodity  sold.  He.  also  observed 
that  the  value  of  the  oil  was  not  stated,  nor  the 
quantity,  nor  quality  of  it  It  therefore  appeared  to 
l)im,  thit  the  terms  of  the  declaration  left  it  so  wholly 
uncertain  what  the  special  contract  was,  that  the  court 
could  not  intend  any  facts  to  support  it;  and  he 
doubted  whether,  ^yen  after  verdict,  it  oQuld  be  con^ 
sidered  as  a  goptract  defectively  stated.  But  tbe  othi^r 
|hre^  judges  being  of  opiuion  that  tbe  oligections  taken 
to  the  declaration  could  qot  prevail  aftef*  verdict,  he 
yielded  to  their  authority,  and  consequently^  the  rule 
for  arresting  the  judgment  was  ultimately  discharged  \ 
However,  there  can  be  no  doubt  but  that  the  declanir 
tion  mHst  have  heen  held  bad>  upon  demurrer^ 

llespscting  In  /a|i  action  on  a  promise  to  deliver  to  the  plaintiiF 
\all  thebiUs  aiid  obligations  in  which  J.  Sk  was  bound 
to  him,  it  is  no  ground  for  arreating  the  judgment 
that  the  declaration  does  not  expressly  statjs  that  the 
defendant,  bad  any  particular  hills  or  obligations  of 
J.  S»  in  his  hai^ds ;  for  the  plaintiff  is  not  to  recover 
the  bilK  &c.  but  only  damages ;  and  it  may  be  givei^ 
in  evidence  what  partif^ul^  secarities  I.  S.  badN 

If 

»  Ward  V,  Harps,  2  D  &  P  265.  •  Musket  v.  Cplcj  Cro.  Eliz.  133. 
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If  J.  S.  in  consideration  of  ^1000,  agree  to  p^  all^^^'^^^. 
die  debts  of  J.  D.  it  is  sufficient  for  J.  S.  to  declare 
that  he  had  agreed  to  pay  all  the  debts  of  J.  D.  in 
consideration  whereof  the  defendant  promised  to  pay 
him  ^1000;  and  it  is  good  without  alledging  with 
what  person  tlie  agreement  was,  or  what  debts  in  cer- 
tain he  had  paid ;  yet  the  payment  of  the  debts  is  a 
matter  traversable,  for  if  the  defendant  alledge  any 
debt  in  partiailar  not  paid,  the  plaintiff  may  by  way  of 
replication  make  this  fact  certain*.  Where  the  plaintiff 
declared  that  certain  persons  assigned  their  debts  to 
him,  and  appointed  him  their  attorney  to  receive  and 
compound  them ;  that  he  and  the  defendant  accord- 
ingly submitted  to  arbitration  certain  matters  in  differ- 
cnce  between  his  principal  and  the  defendants,  and  that 
ibe  plaintiff  and  defendants  mutually  promised  each 
other  to  perform  the  award,  and  that  die  arbitrator4& 
awarded  a  sum  to  be  paid  to  him  as  such  attorney, 
which  the  defendants  had  not  paid;  to  this  declara- 
tion the  defendants  demurred  specially,  assigning  for 
cau«e  (among  other  things)  that  it  did  not  appear  that 
the  matters  in  difference  referred  were  connected  with 
any  debts  assigned,  or  that  the  plaintiff  had  any  con- 
cern in  those  matters,  or  authority  to  refer  them ;  and 
that  being  c hoses  in  actiony  they  could  not  be  assigned 
to  him,  so  as  to  enable  him  to  sue  in  his  own  name ; 
and  that  lie  did  not  bind  himself  by  the  submission 
on  bis  own  account,  and  there  was  no  adequate  con- 
sideration for  the  promises  mentioned  in  the  declara- 
tion. But  it  was  held  that  ih^  whole  equitable  interest 
in  the  debts  being  assigned  to  the  plaintiff,  he  might 
refer  them  to  arbitration,  and  sue  on  the  submission 

in 

*Yelv.  17,18.  JnieSB. 
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m  bis  own  name;  and  that  the  reference  and  award 
•ulBciently  appeared  to  be  within  the  authority  dcle» 
gated  to  the  plaintiff,  and  to  the  arbitrators  ^ 

Inducement       If  the  promise  be  to  pay  the  plaintiff  so  much  as 

of  »um  plain*  u        \      ^  i  •      /*  •  .  i      t-i         •. 

tiff  contented  wo\ikl  cwtent  him  for  going  a  journey,  or  the  Uke,  it 
to  take,        is  sufficient  to  alledge  that  he  waa  content  to  take 

$uch  a  sum,  without  shewing  any  time  or  place  when 
or  where  he  gave  notice  of  his  contentment;  for  it  is 
only  matter  of  conveyance  or  inducement,  and  the 
time  and  place  where  he  was  content  is  not  material  or 
issuable  :  at  all  events,  the  omission  of  the  allegation 
of  them  is  remedied  by  verdict*. 


Poundage, 
fce. 


If  the  plaintiff  declare  on  a  promise  to  pay  a  debt 
and  costs,  together  with  sheriff's  poundage,  bailiff^ 
fees,  and  other  charges,  after  judgment  by  de&ult, 
It  cannot  be  objected  on  a  writ  of  error,  that  it  is  not 
averred  what  the  amount  of  the  poundage,  &c.  was, 
or  that  the  defendant  had  notice  of  the  amount ;  as 
the  former  might  have  been  ascertained  on  the  exe- 
cution of  the  inquiry,  and  perhaps  the  defendant  is 
bound  himself  to  take  notice  of  the  latter;  though  it 
seems  that  such  a  declaration  would  be  bad  on  special 
demurrer,  for  omitting  the  first  of  the  above  aver- 
ments •. 


Fees  and  dis- 
bursements. 


If  the  consideration  be  fees  or  disbursements,  the 
particular  enumeration  of  which  would  make  tlie  de- 
claration too  long  and  prolix,  the  plaintiff  need  not 
aver  what  sums  of  money  he  had  laid  out,  or  to  whom 

he 


*  Banfill  V.  Lrigb,  8  D.  &  £.  571-       ^  De  Bavoy  v.  Hassall,  Cro< 
Eliz.  132.    «  Pullen  v.  Stokes,  2  H.  B.  312. 
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lit  {laid  th«9,  l>ut  may  ^lledgQ  tlh»  ^wwsii^  generally  i 
fiw  ^RQt withstanding  the  gcperality  of  the  all^g^tion, 
if  another  iwtion  b^  brought  fay  part  of  th©  moniei* 
recovered,  the  former  recovery  may  he  pleaded  io  bar^ 
with  proper  averments  ^  It  was  determined  in  the 
mnfi  Q9^9  that  in  suing  for  thq  fee^  of  w  attQmey, 
though  the  plaintiff  declared  specially,  it  wa3  not  ne-^ 
eessary  expresaly  to  aver  that  he  continued  to  be  thq 
attorney  of  the  party  ;  for  it  should  be  intended,  as  it 
appeared  that  he  prosecuted  for  him,  and  the  fee^  be« 
came,  due  in  the  prosecution'.  But  now  an  attorney 
always  declares  generally  for  his  fees. 

•  Where  the  declaratioa  was  on  a  promise  to  pay  the  Money  w. 
piaintiiF  jCJ  at  such  a  time,  and  jOs  more  at  a  subset  ccivcd. 
quent  time,  and  50^.  being  the  remainder  of  a  debt  of 
£12.  lOff.  when  he  should  have  received  the  mon^ 
(the  defendant  being  sued  as  executor)  and  the  plain^ 
tiiF  assigned  for  breach^  that  although  the  defendant 
paid  the  two  jOS.  and  had  received  money  (without 
saying  how  much)  yet  he  had  not  paid  the  remaining 
50^.  and  the  defendant  pleaded  the  general  issue^ 
which  was  found  against  him>  it  was  moved  in  arrest 
ef  judgment  that  perhaps  he  had  not  received  so  much 
as  50^.  and  that  the  plaintiff  ou^ht  to  have,  set  forth 
how  much  the  defendant  had  received,  and  when, 
where,  and  of  whom  he  had  received  it,  because  the 
receipt  was  traversable.  The  court  said  that  the 
decbration  would  have  been  bad  upon  a  demurrer; 
but  after  verdict,  they  would  intend  that  the  defendant 
had  received  ^0^.  and  that  it  was  proved  at  the  trial 
bow  he  had  received  it,   because  otherwise  the  jury 

could 

^ Bankes  t>.  Pratt,  Sty.  438.    C  Id. 
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could  not  have  given  so  much  in  damages  as  theyd^d; 
and  that  the  defendant,  having  pleaded  the  general 
issue,  hid  waived  any  exception  to  the  insufficient  al* 
legation  of  the  receipt^. 

Freight  due.       Jf  the  promise  be  to  pay  out  of  a  particular  fund,  or 

out  of  money  due  on  any  particular  account,  the 
plaintiff  in  his  declaration  must  aver  that  there  were 
iunds,  or  money  due  on  such  account,  out  of  which 
the  defeqdant  could  discharge  his  promise ;  therefore 
where  the  promise  was  to  pay  the  plaintiff  out  of  the 
freight  of  a  ship;  it  was  moved  in  arrest  of  judgment 
after  verdict,  because  there  was  no  averment  of  any 
freight  being  due;  which  was  held  necessary  to  be 
averred,  to  make  it  appear  that  any  thing  was  due  or 
payable  to  the  plaintiff.  In  a  late  case,  the  plaintiff  de^- 
clared  in  the  first  count  of  his  declaration,  that 
in    consideration  that  he  had    taken  on   board  his 

M 

ship  divers  goods  to  be  carried  from  London  to 
Surinam,  the.  defendants  promised  to  pay  him  the 
money  due  for  freight  of  the  same  on  deliveiy  of 
the  bill  of  lading,  and .  averred  the  delivery  of  it, 
by  reason  whereof  the  defendant  became  liable 
to  pay  so  much  Jbr  the  said  JreighL  The  de- 
fendant  demurred  specially,  assigning  for  causes  that 
it  did  not  appear  that  any  money  was  due  for  freight^ 
or  that  the  goods  were  carried  from  London.  Lord 
Eldon,  C.  J.  observed  that  it  was  very  clear  what  was 
meant  to  be  stated,  namely,  that  as  it  might  happen 
the  plaintiff  might  find  no  one  at  Surinam  to  pay  the 
freight,  the  defendant  should  pay  it  before  hand  on 
taking  the  goods  on  board,  and  there  would   have 

been 

^  Anon.  I  Mod.  169.    >  Cbue  v.  Loveriog,  Sty.  220. 
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been  no  difficulty  in  stating  that  contract  upon  the 

record ;  but  the  strong  inclination  of  his  opinion  was 

that  it  was  not  sufficiently  stated.  If  the  plaintiff  meant 

to  say  that  the  defendants  undertook  to  pay  for  tho 

carriage  of  the  goods  on  delivery  of  the  bill  of  lading, 

though  no  money  should  then  be  due  for  freight,  it 

was  improper  to  lay  the  promise,  to  pay  "the  money 

due  for  freight.      If  on  the  other  hand,  he  meant  to 

say  that  the  defendants  undertook  to  pay  such  a  sum 

as  should  be  due  for  the  carriage  of  the  goods  on  deli** 

very  of  the  bill  of  lading,  another  objection  occurs^ 

namely,  that  he  had  not  averred  that  any  thing  was 

due  on   that  account  at  that-  time,    nor  could  any 

thing    then  be  so  due,    but    by    special    contract; 

forby  the  general  rule  of  law,  freight  is  not  due  until 

the  arrival  of  the  goods.      His  lordship  observed  that 

although  it  be  true  the  plaintiff  is  not  bound  to  state 

the  evidence  of  the  contract  in  his  declaration,  yet  he 

cannot    be   permitted    to    state   one    promise    and 

prove     another.       The  other  judges   concurred    iti 

his  lordship's  opinion.     Chambre^  J.  observed  that 

the  receiving  of  goods  on  board  a  ship,  to  be  car* 

carried  to  a  foreign  port,    is  a    good  consideration 

to  found  the  promise  to  pay  the  freight  immediately. 

Perhaps,  as  that  learned  Judge  observed,  the  count  in 

that   case  was  informal  in  other  respects  than  that 

above  noticed,  namely,  in  stating  a  promise  to  pay  the 

money  due  for  freight,  without  specifying  any  parti- 

cular  sum,  or  averring  that  the  defendants  promised  to 

pay  what  was  reasonably  due;   the  plaintiff  having 

only  inserted  a  sum  in  the  statement  of  the  general 

inference  of  la;W  at  the  conclusion  of  his  declaration  \ 

But 

*  BUkqr  V*  Dixoo,  2B.6cF.  321. 
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Balance  of       'Where  tibe  plaintifT  declared  that  the  defendant^* 
account.       g^u  ^^  indebted  to  him  in  so  much,  and  in  conside* 

deration  that  he  would  forbear  to  arrest  the  son,  the 
defendant  promised  to  pay  so  much  as  his  son  should 
be  indebted  to  the  plaintiff  upon  the  balance  of  an 
account  to  be  stated  between  them;  and  it  was 
averred  that  an  account  was  stated  of  all  debts  due 
from  the  son  to  the  plaihtifF,  upon  which  account  the  for* 
mer  was  found  indebted;  it  was  objected  that  the  account 
mentioned  in  the  promise  meant  an  account  of  all  debts 
due  as  well  from  the  defendant's  son  as  the  plaintiff,  and 
perhaps  if  such  an  account  had  been  stated,  the  ba-* 
lance  would  have  been  against  the  former,  and  that 
therefore  for  want  of  shewing  ^uch  an  account  the 
plaintiff  had  not  entitled  himself  to  his  action;  but 
the  court  refused  to  intend,  afHer  a  verdict,  that  any 
thing  was  due  from  the  plaintiff  to  the  defendant's 
soli;  and  judgment  was  accordingly  given  in  his 
favor  K  It  does  not  indeed  appear  that  such  an  intend* 
ment  could  be  made  at  any  time. 

Grantof  next      In  stating  a  grant,  as  inducement  to  the  action,  it  is 
avoidanca.     ^^j.  xiecessary  to  alledge  any  time^  or  place  when  or 

where  the  grant  was  made ;  and  therefore  where  the 
plaintiff  declared  that  in  consideration  that  he,  by  hif 
deed,  had  given  and  granted  to  the  defendant  tlie  first 
and  next  avoidance  of  a  church,  the  defendant  pro* 
misedto  pay  him  ^£"100;  although  it  was  objected  to 
the  declaration  that  the  time  or  place  of  the  grant 
was  not  stated^  it  w^s  held  that  no  such  precise  alle* 
gation  was  necessary,  because  the  grant  was  only  mat- 
ter of  inducement  to  the  action  "« 

It 

<  Waters  v.  Glassop,  1  Ld.  Raym.  35/.       "  Riggs  v.  BuUingham, 
Cro/Elif.  715. 
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It  is  nevter  neoesaary  to  make  a  profert  of  a  deed  frofert  un* 
which  is  pleaded  only  by  way  of  inducement;  and  '^^^''•'y* 
where  the  plaintiff  declsoied  in  assumpsit,  that  disputes 
having  arisen  between  his  fathet  and  one  Graves  (who 
were  partners)  and  the  defendants*  relative  to  the  ad« 
justment  of  &eir  accounts,  his  fatheir  and  Graves,  by 
indenture,  dated^  &c.  assigned  to  the  plaintiff  all  debts 
dtte  to  the  partnership  estate  in  trust,  and  appointed 
him  their  attorney  for  receiving  and  compounding 
such  debts,  and  that  the  plaintiff  and  defendants  sub- 
mitted the  said  disputes  to  arbitration,  and  mutually 
promised  to  perform  the  award,  but  that  the  defendants 
had  not  performed  it,  whereto  the  defendants  demurred, 
fipedally  assigning  (amongst  other  causes")  that  the 
plaintiff  had  not  made  any  profert  of  the  indenture 
of  assignment ;  it  was  held  that  the  deed  was  only 
inducement  to  the  action,  and  therefore  no  profert  of 
it  was  necessary  \ 

If  thb  consideration  of  the  promise  be  the  convey*  Lands  coo- 
ance  of  all  the  plaintiff's  lands  in  a  certain  place,  or  ali  ^^^^* 
the  lands  descended  from  his  father,  or  the  like,  he 
oughtto  shew  specifically  what  lands  he  had  inthatplace, 
ct  by  descent,  and  that  they  were  all  he  had  there  ^ 

If  it  be  stated,  merely  by  way  of  inducement^  that  Lease  as- 
the  defendant  assigned  a  lease  contrary  to  his  covenant,  '*^°  '  ^" 
and  then  the  consideration  of  the  promise  is  stated 
to  have  been  forbearance  to  sue  for  such  breach,  that 
IS  sufficient,  without  shewing  what  estate  was  assigned, 
or  how,  or  by  what  conveyance  the  assignment  was 
made.     Such  allegation  being  but  inducement  to  the 

action,     ^ 

«  Ani<  41,  t.    •  Banfill «.  Leigh,  S  D.  jk  E.  571.    '  Yelv.  110,  11. 
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action,  the  defendant  ought  not  to  be  permitted  to  queflk 
tion  whether  the  assignment  constituted  a  breach  of  the 
covenant;  for  it  is  admitted  by  the  promise  grounded  upon 
the  forbearance,  which  is  a  sufficient  consideration  ^ 
Where  it  was  alledged  in  the  declaration  that  the 
plaintiff  was  possessed,  that  is  to  say,  for  the  remain- 
der of  a  certain  term  of  years^  and  it  appeared  that  he 
was  tenantyrow  year  to  year  5  it  was  ruled  that^tvi- 
dence  of  such  a  tenancy  supported  the  declaration '. 

Rooins,  &c.       Where  the  plaintiff  declared    that  a  certain   part 

out  of  repair.  ,*^  ^ 

of  a  house  being  out  of  repair,  in  consideration  that 
the  plaintiff  would  repair  the  same,  the  defendant 
promised,  &c.  and  that  he  repaired  the  said  part  of 
the  house,  after  verdict  for  the  pldntiff  on  non 
assumpsit^  it  was  moved  in  arrest  of  judgment  that 
die  count  was  too  general,  in  saying  a  certain 
part  of  the  house,  and  that  the  plaintiff  ought  to  have 
shewn  what  part  of  the  house  in  certain  was  out  of 
repair,  as  thp  hall,  chamber,  or  other  rooms,  but  this 
objection  was  disallowed ;  although  the  judgment  was 
reversed  for  another  reason.  * 

^  Simpson  r.  Powell,  2  Buls.  ^6t>    '  Botting  r.  Martin,  1  Camp.  3 17* 
*  Mery  «•  Lewes,  2  Leon,  53.  3  Leon.  $1  S.  C.  But  see  Hardw.  309. 


4.9 


CHAPTER  III. 


OF   THE   CONSIDERATION,    IN    SPECIAL   ASSUMPSIT. 

t 

% 

TT  is  a  general  rule,  that  in  declaring  in  assumpsit  Considera- 
-■-  upon  any  special  contract  or  promise,  tlie  plain-  ,1^^^^""'^  ^^ 
tifF  must  in  his  declaration  shew  a  legal  and  sufficient 
consideration  for  the  making  of  such  promise^; 
except  in  declaring  on  promissory  notes  or  bills  of 
exchange,  or  the  like,  which,  of  themselves,  imply 
a  consideration.  The  law  of  this  country  aflFords 
no  remedy  to  compel  the  performance  of  any  parol 
agreemeut  or  promise  made  without  sufficient  consi- 
deration, such  agreement  is  nudum  pactum  tx  quo 
non  oritur  actio  i  and  whatever  may  be  the  sense  of 
this  maxim  in  the  civil  law,  this  is  the  only  con- 
struction  of  it  recognized  by  our  law.  Nor  does  the 
circumstance  of  the  promise  or  agreement  being,  or 
being  supposed  in  writing,  take  away  the  necessity  of 
a  consideration,  or  obyiate  the  objection  of  nudum 
pactum^  in  the  law  of  England,  whatever  may  be  the 
rule  of  the  civil  law  upon  the  subject  The  doc- 
trine of  nudum   pactum  laid  down  in  the  cases  of 

Pillan 

•  Allen  V.  Rescous,  2  Lev.  I74.  And  see  4  East.  464,  5.    ^  Rann 
V.  Hughes,  7  D.  &  £.  350. 
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Pillan  against  Van  Mierop,  and  Losh  against  Wil- 
liamson,  contradicts  itself,  and  seems  to  be  altogether 
erroneous  ^ 


case  of  mu- 
tual agree- 
ment. 


What  consi-  .    It  is  not  within  the  province  of  a  book  upon  the  sub- 
deration  8Uf-  •^/«fi«  ^  •  -i^«  •  A.  /? 

ficient,  in     j^^^  ^^  pleading,  to  enquire  what  is  or  is  not  a  sut- 

ficient  consideration  to  support  a  promise.  It  is  suf- 
ficient to  observe,  that  a  consideration  may  depend 
upon  the  mutuality  of  the  agreement,  or  the  benefit  of 
it  to  the  defendant,  or  prejudice  to  the  plaintiff.  But 
where  the  consideration  is  to  consist  of  any  agree- 
ment on  the  part  -of  the  plaintiff,  it  will  not  be  suffi- 
cient, unless  binding  upon  him  at  the  time  of  the 
defendant's  contract.  Therefore  where  the  declaration 
stated  that  the  defendant  had  proposed  to  sell  and  de- 
liver to  him  goods  upon  certain  terms,  if  the  plaintiff 
would  agree  to  purchase  them  upon  those  terms,  and 
would  give  notice  thereof  to  the  defendant  before  the 
hour  of  four  o'clock,  and  averred  that  he  did  agree  to 
purchase  the  goods  upon  the  terms  aforesaid,  and  giye 
notice  before  that  hour ;  it  was  held  that  as  the  en- 
gagement was  all  on  one  side  at  the  time  it  was  entered 
into,  and  the  plaintiff  was  not  bound  by  it,  it  was 
therefore  nudum  pactum.  Duller  Justice  observed  that 
the  declaration  could  only  be  supported  on  the  ground 
of  a  new  contract  made  at  four  o'clock,  and  there  was 
no  pretence  for  that ;  for  it  was  not  stated  that  the 
defendant  did  agree  at  four  o'clock  to  the  terms  of  the 
sale,  or  even  that  the  goods  were  kept  till  that  time. 
Accordingly,  the  judgment  was  arrested ;  which  de- 
termination was  affirmed  in  the  Exchequer  Chamber  ^ 


As 


^  3  Bur.  1663.  7  D.  &  E.  351.    «  Cooke  v.  Oxley,  3 1>.  &  E.  653. 
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As  to  what  shall  be  deemed  a  sufficient  statement  of  %  benefit  to 

.  ,         .  t        t    /.      ,  -  •  1  defendant. 

a  consideration  to  the  defendant,  as  nnportmg  a  bene- 
fit to  him;  where  the  plaintiff  declared  that  in  considera- 
tion he  had  delivered  to  the  defendant  certain  wheat, 
he  promised  to  re-deliver  the  same  on  request,  it  was 
adjudged  a  good  consideration ;  for  the  very  possession 
of  the  wheat  might  be  a  credit  to  the  defendant,  like 
the  delivery  of  a  large  sum  of  money  to  be  returned 
on  request  And  under  such  a  declaration,  it  appears 
the  plaintiff  was  allowed  to  give  in  evidence  his 
having  delivered  the  wheat  to  the.  defendant,  that  he 
might  deliver  the  same  to  J.  S.  to  whom  the  plaintiff 
was  indebted  in  so  many  quarters'".  The  judgment  in 
this  case  appears  however  to  have  been  reversed  in 
the  Exchequer*,  though  perhaps  erroneously  ^  The  de- 
livery of  a  sum  of  money  on  loan  to  be  repaid  on  re- 
quest is  clearly  a  good  consideration*.  But  if  a  man 
deliver  up  to  J.  S.  a  bag  sealed,  vrith  money,  and  the 
defendant  promise  to  deliver  it  upon  request,  in  case 
of  the  non-delivery  of  it,  no  declaration  in  assumpsit 
can  be  framed  upon  such  a  consideration  and  promise, 
the  defendant  having  no  benefit  by  it ;  nor  could  J.  S. 
use  or  employ  the  money,  so  that  he  has  only  a  charge 
imposed  upon  him\ 

In  declaring  on  a  promise  in  consideration  of  a  Must  appear 
personal  act,  it  should  appear  that  the  consideration  to  move  from 
moved  from  the  plaintiff;  and  if  the  act  which  con- 
stitutes the  consideration  was  not  done  by  him,  yet 
that  it  was  at  his  instance,  or  on  his  account.  But 
sometimes  this  may  be  intended  although  it  be  not  ex- 
pressly 

*  Riches  v.  Brigges,  Yelv.  4.     «  Id.     '  Yelv.  50.    «  Game  •. 
Harvie,  YcIt.  50.  2  Vent.  45.  S.  P.    ^  Yelv.  50. 
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pressly  averred,  so  as  to  make  the  declaration  good,  at 
lea«t  after  verdict.    For  where  the  plaintiffs  declared 
ii;!  assumpsit^  that  the  defendant  was  excommunicated 
at  their  prosecution,  for  not  paying  a  tax  made  for  the 
reparation  of  a  church  of  which  they  were  church- 
wardens, and  in  consideration  that  the  bishop  at  the 
defendants  request  would  absolve  him,  he  promised  to 
pay  the  plaintiffs  so  much;  after  verdict,  although  it 
was  moved  in  arrest  of  judgment  that  no  consideration 
on  the  part  of  the  plaintiffs  was  stated,  yet  they  had 
judgment ;  for  it  cannot  be  intended  but  the  bishop 
absolved  the  defendant  at  tlieir  instance,  and  would 
not  have  done  so  but  on  account  of  the  promise  to  pay 
them  the  money  *.    This  case  is  reported  by  Lcvinz 
and  Freeman  as  well  as  by  Ventris,  the  former  of 
which  reporters J  states  the  defendant's  mother  to  have 
been  excommunicated ;  and  in  Freeman's  reports \  it 
is  said  that  exception  was  taken,  because  it  was  not  al- 
leged that  the  plaintiffs  were  churchwardens  at  the 
time  of  the  promise,  whereby  it  might  appear  that 
they  had  a  right  to  demand  the  money,  and  were  not 
as  mere  strangers ;  but  that  Twisden  J.  thought  that 
if  the  declaration  had  stated  the  promise,  in  considera- 
tion that  the  plaintiffs  would  consent  to  or  w  ould  not 
obstruct  the  absolution,  or  that  the  bishop  at  their 
instance  would  absolve  the  defendant,  it  would  have 
been  well  enough,  though,  as  the  declaration  was,  they 
doubted  its  sufficiency,  and  the  case  was  adjourned; 
however,  all  the  reports  agree  in  stating  that  judgment 
was  ultimately  given  for  the  plaintiffs* 

By  detriment      It  is  &  generally  received  rule  of  law,  that  to  constitute 
10  plaintiff.    ^  g^^^  consideration  for  a  promise,  there  must  be  at 

lea^t 

i  Curtift  V.  ColUngwood,  1  Vent.  Z^T^  1  Str.  592.  S.  P.    J  S  Ltr. 
119.  S.C.    k  Frccm.  284.  S.  C. 
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least  the  possibility  of  a  benefit  to  the  defendant,  or 
detriment  to  the  plaintiff,  or  a  suspension  or  forbear- 
ance of  a  right  on  his  part'.,-  Therefore  where  the 
plaintiif  declared  that  one  J.  S.  at  the  time  of  his  death 
was  indebted  to  him,  and  in  consideration  that  the 
plaintiff,  at  the  defendant's  request,  would  forbear  to 
sue  for  the  debt,  the  defendant  promised  to  discharge 
it;  and  averred  a  forbearance  accordingly,  without 
alledging  from  whom  the  debt  was  due  at  tlic  time  of 
making  the  promise,  or  that  there  was  any  person  then 
liable  to  pay  it,  or  to  whom  the  plaintiff  gave  day  of 
pajment ;  on  a  special  demurrer  for  these  causes,  the 
declaration  was  holden  bad,  on  the  ground  of  its  not 
disclosing  any  legal  and  sufficient  consideration  for  the 
supposed  promise.  It  seems  that  the  plaintiff  in  such 
case  should  shew  that  there  was  a  fund  which  could  be 
the  object  of  suit,  or  at  any  rate  that  some  person  in 
rerum  naiurd  was  liable  to  be  sued  by  him;  othenvise 
there  does  not  appear  to  be  any  right  capable  of  sus- 
pension, or  forbearance  of  a  right  which  may  be  effec- 
tually enforced".  So,  it  has  been  decided  that  a  decla- 
ration on  a  promise,  in  consideration  that  the  plaintiff 
would  forbear  Suit  until  the  defendant  had  taken  out 
letters  of  adn^inistration,  is  not  sufficient ;  because  it 
did  not  appear  that  the  party  was  liable  before  admi- 
nistration was  taken  out.  This  case  has  since  been  re- 
cognized as  rightly  determined;  for  a  forbearance  of 
an  unfounded  suit  is  no  forbearance ".  But  after  ver- 
dict, the  court  will  not  arrest  the  judgment,  on  the 
ground  of  the  declaration,  not  stating  to  w^hom  the  for- 
bearance was,  if  that  appear  by  necessary  intendment*. 

It 

'  Saund.  211.  b.  "  Jones  v.  Askburnliam,  4  East.  455.  1  Smith, 
I8S.  S.  C.  «  Rosyer  p.  Langdale,  Sty.  248. 4  East.  464.  *  Marshall 
V.  BirkenshEw,  I  N.  R.  172. 
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Merc  moral  It  has  bccu  supposed  that  the  rule  requiring  either  ^ 
nouuffident.  benefit  to  the  defendant  or  detriment  to  the  plaiptiff^ 

to  constitute  a  good  consideration,  is  too  narrow,  aa^ 
that  a  moral  obligation  is  sufficient  consideration  fo^ 
an  express  promise? ;  but  it  seems  that  although  ai^ 
express  promise  may  revive,  and  be  supported  by  a 
consideration  originally  sufficient  at  law,  where  the 
remedy  upon  the  original  promise  has  been  taken  away  j 
an  express  promise  cannot  be  supported  by  a  mere 
moral  obligation,  which  could  never  have  been  enforced 
at  law?. 

Considera-  The  consideration  must  be  coextensive  vf  ith  the  pro-, 
coextensive  ^^^^j  unless  some  fact  appear  to  warrant  the  extensio^ 
with  promise,  of  it;  as  if  a  person  be  liable  in  a  representative  character 

to  pay  a  sum  of  money,  and  in  consideration  of  forbear- 
ance make  a  promise  to  pay  it  on  his  own  account;;  in 
which  case,  this  consideration  being  stated,  is  sufficient 
to  support  a  declaration  against  him  on  his  promise,  in 
his  own  right.  But  if  no  sufficient  consideration  appear  to, 
support  an  action  against  the  defendant  in  his  private 
character,  the  declaration  cannot  be  supported ;  as  if  the 
declaration  be  to  pay  upon  request,  what  the  defendant 
^as  liable  to  pay  upon  request  before  in  another  right, 
and  he  appear  to  derive  no  advantage  or  convenience, 
as  a  consideration  for  making  himself  perspnally  liable. 
Therefore  where  the  declaration  stated  that  an  award 
was  made  as^ainst  the  defendant's  intestate,  who  died 
possessed  of  eftects  sufficient  to  pay  the  money  awarded, 
whereupon  administi:ation  was  granted  to  the  defendant, 
and  the  money  being  unpaid,  slie  as  administratrix  be- 
came liable  to  pay,  and  being  so  liable  promised  to  * 
pay  it:  after  judgment  for  the  plaintiff,  it  was  reversed 
on  a  writ  of  error  in  the  Exchequer  Chamber,  because 

no 

•  Cowp.  '290.    P  3  B.'  &  P.  251.  Kotis. 
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BO  sufficient  consideration  was  alledged  for  this  pro- 
mise, to  bind  the  defendant  personally ;  and  the  judg- 
ment in  the  Exchequer  Chamber  was  affirmed  on  a 
writ  of  error  in  the  House  of  Lords'*.  The  circum- 
stance of  such  a  promise  being,  or  being  supposed  to  be 
in  writing,  makes  no  difference'. 

Considerations  are  either  executory  or  executed ;  Ofconside- 
that  is,  they  are  either  of  something  to  be  done  or  exe-  cutory,  exe- 
cuted  in  future,  or  of  somediing  already  executed  cutcd;con- 

1  ▼•  'It         1  1  n  ,/•  current,  and 

and  past.  It  is  said,  by  the  author  of  a  work  of  continuing. 
much  and  well  deserved  celebrity*,  that  in  the  case  of 
mutual  promises,  that  is,  where  the  defendant's  pro- 
mise is  in  consideration  of  another  promise  made  by  the 
plaintiff,  this  is  a  iJurd  species  of  consideration ;  but 
it  seems  to  come  within  the  second  of  those  first- 
mentioned.  The  promise  itself  being  already  made  is 
an  executed  consideration;  and  although  the  thing 
which  the  plaintiff  has  promised  to  perform  may  be 
Ainexecuted  or  executory,  that  is  no  matter ;  for  the 
promise  to  do  the  thing,  and  not  tlie  performance  of 
the  thing  itself  is,  in  such  case,  the  consideration  for  the 
promise  of  the  plaintiff.  It  is  immaterial  whether  the 
plaintiff's  promise  be  performed  or  not;  and  it  is  there* 
^ore  unnecessary  to  aver  the  performance  of  it,  as  will 
be  fully  seen  hereafter.  Another  author  of  much  me« 
rit*  gives  this,  supposed  to  be  a  third  species  of  consi- 
derations, the  name  of  concurrent  considerations ;  but 
it  is  conceived  every  consideration  must  be  concurrent 
with  the  promised  It  has  also  been  suggested  by  the 
$ame  author,  that  there  is  ^fourth  species  of  conside- 
rations, 

^  Rami  V.  Hughes,  7  D.  &  E.  350.  7  Bro.  P.  C.  556.  S.  C.    ^  Id. 
And  sec  1  Saund.  21 1.  note  2.    •  Tid.  370.    « Chit.  296.    ^  Ante  60. 
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rations,  which  he  calls  continuing^  as,  in  the  case  of 
contracts  between  landlord  and  tenant;  but  it  is  apprcr 
bended  that  these  are  either  executory  or  executed^ 
like  any  other  considerations.  The  averment  of  the 
duration  of  the  tenancy  is  only  to  shew  how  long  the 
promise  remained  in  force. 

Considcrati-  jj.  geems  to  have  been  hcfd  that  the  husband  may  dc- 
^nt  rights,      clare  alone,  upon  a  promise  made  to  him  to  pay  debtsi 

due  to  his  wife  a^  executrix,  and  in  her  own  right 
whilst  she  was  sole,  in  consideration  of  forbearance,i 
and  of  other  goods  delivered;  for  it  is  but  part  of  the 
consideration  of  the  promise  that  arose  to  the  wife, 
and  the  other  part,  namely  the  delivery  of  the  wares,^ 
and  the  forbearance  to  sue,  are  considerations  by  the 
husband  only '.  Hence  it  appears,  that  if  there  be  two 
separate  considerations  for  one  joint  promise,  whi&h 
considerations  are  in  different  rights,  the  plaintiff  may 
bring  an  action  in  either  right  upon  either"  of  the  con^ 
siderations,  and  declai-e  accordingly.  But  the  doctrine 
of  this  case  seems  questionable. 

Allegation  of  It  has  been  frequently  held  that  where  there  are  di- 
too  fcw"con-'  ^^^  considerations  alledged  by  the  plaintiff,  and  some 
siderations.    are  frivolous  and  void ;  yet  if  any  of  them  be  good, 

and  that  which  is  good  be  proved,  he  shall  recover*. 
If  one  of  them  be  sufficient,  though  the  other  be  insuf- 
ficient, in  matter  or  form,  yet  the  one  being  sufficient 
it  is  well  enough  \  So,  if  only  one  consideration  be 
alledged,  and  any  part  of  it  be  good  and  suflfyrient, 
where  it  is  de visible".    But  if  two  good  considei;ations 

be 

■  Leev.  Mynne,  Cro.  Jac.  110.  Sed,  quf  *  Br^^burn  v.  Qradbur^^ 
Cro.  E\h.  149.  '  CouUhurst  v,  Carr,  Id.  848.  «  Xisdalc's  case,  Cro, 
£112.759*  Crisp  V.  Gomel;  Cro.  Jac.  128. 
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be  alledged,  and  one  of  them  be  incapable  of  propf^  or 
found  false  by  the  jury,  the  action  fails  ^  So,  if  one 
of  several  considerations  be  illegal,  though  joined  with 
another  consideration  which  is  good*.  A  fortiori 
where  part  of  one  entire  consideration  is  illegal  and 
void,  the  plaintiff  cannot  recover  ^  The  difference  is 
between  considerations  which  are  iUegal,  and  such  as 
are  frivolous ;  the  latter  will  not  vitiate  a  good  consi- 
deration,  but  it  seems  that  the  former  will*.  On 
the  other  hand,  if  the  plaintiff  declare  that  in  conside- 
ration of  one  thing,  the  defendant  promised,  &c.  and 
the  jury  find  that  the  promise  was  made  in  considera- 
tion of  that  thing  and  another,  the  action  must  fail^  As- 
sumpsit being  an  action  on  the  case,  the  plaintiff  ought 
not  to  vary  from  his  case,  and  if  a  promise  be  grounded 
on  two  considerations,  but  the  plaintiff  declares  upon 
one  only,  he  shall  never  have  judgment\ 

But  there  is  this  distinction,  that  if  the  declaration  Distinction 

•    1    1    • 

be  for  a  misfeazance  in  the  performance  of  ajcontract,  j-^j.  ,^,^,,^J!"!^ 
it  is  good  without  stating  any  consideration  for  it;  al-  2«"<<'i  a"d 
though  if  it  be  for  a  mere  nonfeazance^xt  is  not^  There-  "^'^' 
fore  where  the  plaintiff,  in  the  first  count  of  his  decla- 
ration, stated  a  retainer  of  the  defendant,  a  builder,  to 
do  all  the  works  requisite  to  certain  buildings,  within 
a  certain  time,  but  that  he  did  not  compleatthem  within 
that  time,  and  permitted  the  buildings  to  remain  xmco- 
vered,  whereby  they  became  damaged;  and  tlic  second 
count  stated  a  retainer  of  the  defendant  to  do  the 

works, 

▼  CouUtoD  17.  Carr,  Cro.  Eliz.  648.  Rawson  v.  Brown,  4  Leon.  3. 
'  Feathcrstone  v.  Hutchinson,  Cro.  Eliz.  ipd*  ^  Morris  v.  Chapman, 
T.  Jon.  24.  »  1  Sid.  38.  »  King  v,  Robinson,  Cro.  Eliz.  79.  *  Simms 
V.  Wcstcot,  1  Leon,  300.  Cro.  Eliz.  147-  S.  C.  «  Year  book,  11  H.  4. 
93.  a.  Cogg6  V.  Barnard,  2  Ld.  Raym,  909. 
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works,  and  to  use  such  part  of  the  old  materials  as 
'were  fit,  and  averred  that  although  parts  of  such  ma- 
terials  were  fit,  the  defendant  wrongfully  and  inju- 
riously used  and  applied  about  the  works  other  mate-^ 
rials,  whereby  the  plaintiffs  were  put  to  an  unnecessary 
expence,  it  was  held  on  demurrer  to  these  two  counts, 
that  the 'second  of  them  might  be  maintained,  as  it 
appeared  that  the  defendant  entered  upon  the  work, 
and  was  guilty  of  a  misfeazance  in  the  performance  of 
it.  But  that  the  first  count  could  not  be  supported, 
no  consideration  being  stated  in  that  count,  nor  any 
custom  of  the  realm,  ^or  legal  obligation,  to  compel 
the  defendant  to  perform  the  work ;  and  tliat  count 
being  merely  for  a  nonfeazance^  without  stating  that 
the  defendant  entered  upon  the  work.  It  was  indeed 
alledged  that  he  did  not  Jinish  the  work,  from  which 
it  was  argued  that  the  court  might  infer  that  he  had 
begun  it ;  but  it  was  held  that  as  that  was  the  gist  of 
the  action,  it  should  have  been  stated  expressly.  It 
was  also  contended  that  it  was  not  necessary  to  alledge 
that  the  defendant  was  employed  to  perform  the  work 
for  hire  and  reward^  it  being  stated  that  he  was.  re- 
tained; but  it  was  answered  by  the  court  that  it  should 
expressly  appear  that  there  was  a  consideration  for  it, 
and  the  word  "  retained"  did  not  necessarily  shew  that 
there  was  a  consideration*. 

Drf(ctivc  Where  a  consideration  is  necessary  to  be  alledged, 

stcitcmcnt  of  j^^^j  j^.  j^  untruly  stated,  or  only  one  of  several  good 

tion,  when     considerations  be  alledged,  it  is  ground  of  nonsuit*; 

and  where  there  appears  to  be  no  legal  and  sufficient 
consideration  on  the  face  of  the  declaration',  or  tiie 

consideration 

*  Elsee  r.  Gatward,  5  D.  &  E.  143.    «  Cio.  Eliz.  79-  147.  3  D.  & 
E.67-     '1  Vent.  159. 
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consideration  is  not  suliicieiitly  alledged'/  it  may  h^ 
taken  advantage  of  either  on  a  demurrer \  motion  in 
arrest  of  judgment*,  or  writ  of  errorJ,  But  in  general, 
a  defective  statement  of  a  consideration  is  cured  by 
verdict ^ 

Where  several  facts  are  mentioned  in  the  declaration  Where  pro- 
previous  to  the  statement  of  the  promise,  one  only  of  K^^  c^nsfde- 

which  facts  constitutes  the  consideration  on  which  the  "^^'o"  ^*^<^re- 

of  •'  &c. 
promise  is  founded,  it  must  be  expressly  stated  that  in    ' 

consideration  of  that  particular  fact,  the  defendant 
promised,  instead  of  saying  generally,  "  in  consideration 
thereof,"  or  "consideration  of  the  premises,"  or  the  like, 
lie  promised ;  which  may  either  refer  to  all  the  facts 
previously  mentioned,  or  to  one  of  them  which  was 
not  intended.  Therefore  Avhele  the  pUintiff  declared 
that  the  defendant's  brother,  being  indebted  to  him 
in  a  certain  sum,  and  lying  in  extremis^  called  to  the 
defendant,  whom  he  had  made  his  executor,  requesting 
him  to  pay  that  sum  to  the  plaintiff,  in  a  certain  time 
after  his,  the  brother's,  death,  and  the  defendant  in 
consideration  thereof  i^xoimstA;  on  a  special  verdict  . 
finding  all  the  above  facts,  it  was  the  opinion  of  the 
whole  court  that  the  declaration  was  insufficient,  be- 
cause it  was  not  said  that  in  consideration  that  the  de- 
fendant's brother  made  the  defendant  his  executor, 
&c*.  But  where  the  consideration  of  the  promise  con- 
sists of  several  facts,  which  it  would  be  inconvenient 
to  state  in  one  sentence",  it  is  usual  in  declaring  in  this 
form  of  action,  first,  to  state  those  facts,  in  their  pro- 
per order,  with  as  much  clearness  and  precision  as  pos- 
sible, 

«Cro.  Eliz.  560.  ^  1  Vent.  p.  4  East.  455.  *  Id.  159.  7  D.  &  E. 
348.  3  Cro.  Eliz.  170.  *  Sty.  304.  4  East.  464.  2  B.  &  P.  265. 
'  Palmer  r.  Waddingtoii,  3  Leon.  129.   "  See  Cro.  Eliz.  847.  -^^^^  31. 
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sible,  and  then  to  say»  ''  in  consideration  of  the  pre* 
'     mises, "  the  defendant  promised,  &c.  referring  to  the  facts 
previously  stated,  as  constituting  the  consideration  of 
the  promise;  which  is  certainly  good". 

Inconsidcr-      And  Avhere  the  plaintiff  declares  on  a  special  ao-rcc- 

•tion  that  11..  .     •  .    . 

plaintiff  pro-  ment  whichis  mtricate  m  its  terms,  so  that  it  is  doubt- 
form^aV^'^'  ful  what  is  the  true  construction  of  it,  or  what  part  is 
ment/*  to  be  perfohned  by  the  plaintifl*  and  wiiat  by  the  de- 

fendant; or  it  contains  many  stipulations  on  both 
sides,  some  of  which  form  either  the  consideration  for 
the  defendant's  performance,  or  conditions  precedent 
to  the  plaintiff's  right  to  call  upon  him  for  nmi-per- 
fprmance;  and  others,  on  which  the  defendant  is 
charged,  are  numerous,  or  conditional  and  complicated; 
it  is  usual  first  to  set  out  the  whole  agreement,  or  such 
part  of  it  as  is  material  and  relevant,  in  the  terms  in 
which  it  was  made,  or  according  to  what  is  conceived 
to  be  its  legal  effect,  and  then  to  proceed  to  say,  ^'  in 
consideration  of  the  plaintiff's  promise  to  perform  his 
part  of  the  agreement,  the  defendant  promised  to  per- 
form his ;"  which  is,  without  doubt,  sufficiently  cer- 
tain. So,  where  the  plaintiff,  after  stating  the  agree- 
ment, proceeded  to  say,  "  And  whereas  the  plaintiff 
had  promised  to  perform  his  part,  and  the  defendant 
had  promised  to  perform  his,"  after  verdict  for  the 
plaintiff,  on  a  motion  in  arrest  of  judgment, ,  the  only 
question  was  whether  the  consideration  was'  certainly 
enough  laid,  or  not ;  and  the  declaration  was  adjudged 
to  be  good,  and  sufficiently  certain*. 

If 

"  Lampleigh  v.  Bruithwait,  Hob.  105,  6.    *  Erncly  v.  FalklaiK^ 
Hardr.  103. 


OF  THE   CONSIDERATION.  61 

If  the  consideration  be  executory,  the  declaration  Time  and 
ought  to  contain  the  time  and  place  when  and  where  it  Sda^tion.^^ 
arose,  and  it  ought  to  be  averred  when  and  where  it 
was  performed  or  executed  ^  But  if  the  contract  be 
stated  by  way  of  a  reciprocal  agreement,  then  the 
plaintiff  may  count,  that  in  consideration  he  had  pro- 
mised to  do  a  thing  for  the  defendant,  the  defendant 
promised  to  do  another  thing  for  him ;  and  there  the 
declaration  need  not  contain  time  or  place  for  the  con- 
sideration, or  state  that  it  was  performed  or  executed! 
And  though  an  executory  consideration  be  not  stated 
with  a  time  or  place,  yet  if  there  be  a  proper  averment 
that  it  was  executed,  and  the  defendant  plead  no7i  as- 
sumpsit,  he  cannot  afterwards  take  advantage  of  the 
defect  in  the  declaration';  and  if  there  be  no  such 
averment  in  the  declaration,  and  the  defendant  plead 
specially  that  the  consideration  was  not  executed,  the 
plaintiff  may,  by  replying  the  execution  of  it  at  such 
a  time  and  place,  cure  the  defect  in  his  declaration. 
So/it  seems,  if  the  declaration  state  a  consideration  exe- 
cuted, without  alledging  a  time  and  place  when  and 
where  it  was  executed*.  In  Brownlow,  the  case  is  < 
compared  to  an  action  on  an  award  ;  where  if  the  de- 
claration do  not  state  the  time  or  place  of  the  submis^ 
sion  or  award,  and  the  defendant  pleads  that  the  par- 
ties did  not  enter  into  the  submission,  or  that  the  ar- 
bitrators made  no  award,  the  plaintift*  may  reply  that 
the  submission  or  arbitrameat  was  made  at  such  a 
time  and  place  ^  ^ 

It  is  usual  in  stating  the  consideration,  in  all  cases  Where  con- 
in  assumpsit,  to  alledge  it  to  have  been,  at  the  de-  ^^*^*J^ 

fendant's  laid,  at  rt- 
quest« 
»  Sexton  V.  Miles,  Salk.  22.    «  Ante  55,    f  Holcroft  v.  French,  S 

Brownl.  137-    •  Id.    «  U. 
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fendant's  special  instance  and  request.  But  this  does 
not  appear  to  be  necessary  where  the  plaintiiF  declares 
upon  an  executory  consideration,  although  it  is  in 
general  so,  where  the  consideration  declared  upon  is 
executed.  The  reason  is,  that  a  request  is  implied  in 
the  case  of  a  promise  upon  an  executory  consideration  j 
as,  if  I  promise  a  man  to  do  any  thing  for  him,  or  pay 
him  so  much,  if  he  ^ill  build  a  house  for  me,  my  very 
promise  implies  a  request  to  him  to  build  the  house, 
and  therefore  he  may  be  said  to  liave  built  it  at  my  re- 
quest But  if  the  consideration  be  executed  and  past 
before  the  making  of  the  promise,  unless  it  be  alledged 
to  have  been  at  the  instance  or  request  of  the  de- 
fendant, non  constat  that  it  was  not  done  of  the  plain- 
tiff's own  accord,  and  without  the  defendant's  order 
or  desire ;  in  which  case  it  is  no  good  consideration 
for  a  subsequent  promise  \ 

Considcra-  Where  the  plaintiiF  declared  upon  a  consideration 
tiff's  in-  *  "  ''^^*  ^^f  ^^  *he  instance  of  himself ^  had  taken  pains 
sunccybad.    to  reconcile  differences  between  J.  S.  and  others,  it 

was  moved  in  arrest  of  judgment  that  the  considera- 
tion was  not  sufficiently  set  forth  in  the  declaration ; 
first,  because  the  consideration  appeared  to  be  exe- 
cuted ;  secondly,  because  it  was  not  stated  what  pains 
the  plaintiiF  had  taken,  so  that  it  could  not  be  known 
whether  they  were  suificient ;  and  thirdly,  because  the 
other  parties  to  the  differences  were  not  named.  As 
to  the  first  objection,  Glyn  C.  J,  observed,  that  there 
appeared  to  be  no  more  than  a  voluntary  courtesy, 
which  is  no  consideration  for  a  promise^  But  the  two 
last  objections  were  over-ruled,  without  observation". 

With 

^  See  1  Saund.  264.  n.  1*    ^  Hardress  v.  Proud,  Sty.  455. 
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With  respect  to  the  first  of  the  above  objections,  At  defend- 
there  is  this  difference;  that  a  mere  voluntary  courtesy  *  h^re  neces- 
is  not  a  sufficient  consideration  to  support  a  promise,  **|y  ^^  ^ 
but  if  an  act  of  courtesy  be  moved  by  a  suit  or  request  of 
the  party  making  the  promise,  it  will  be  sufficient;  for 
the  promise  is  not  in  that  case  nudum  pactum^  but 
coupled  to  the  consideration  by  the  request,  and  the 
sehriceof  the  plaintiff  procured  by  it:  thus,  if  the  pro- 
mise be  made  in  consideration  of  the  plaintiff's  having 
bailed  a  party,  without  saying  at  the  defendant's  re- 
quest, it  is  not  sufficient;  although  it  is  otherwise  if  it 
be  stated,  at  his  request^.  So  where  the  considera- 
tion was  stated  to  hive  been  that  the  plaintiff  had  used 
great  pains,  and  expended  great  sums  about  the  suits 
and  affairs  of  the  defendant's  wife,  without  saying  at 
his  request,  it  was  holden  that  the  consideration  was 
not  sufficiently  stated ;  though  in  that  case,  there  were 
other  objections  to  the  consideration,  viz.  that  it  was 
against  law,  being  in  favor  of  maintenance;  and  un- 
certain, for  not  shewing  Avhat  suits,  &c.  and  between 
what  persons,  or  at  least  naming  some  or  otlicr  of 
the  parties  concerned  in  them  *. 


There  is  also  this  difference,  between  a  promise  on  a  where  c 


con  SI- 


consideration  executory,    and  executed,  that  if  the  ^^"^tion  tra- 

versable. 

consideration  be  executory,  as,  that  A.  shall  serve  B. 
for  a  year,  or  that  he  zvill  deliver  goods,  and  perform- 
ance be  alledged,  the  defendant  may  traverse  the  per- 
formance; because  it  is  in  fact  distinct  from  the  pro- 
mise, though  they  must  concur  to  support  the  action ; 
but  if  the  consideration  be  executed,  as,  that  A,  had 
served  B.  ox  delivered  goods,  it  cannot  be  traversed  by 

itself; 

''Hunt p.  Bate, Dy.  272.  a./>/.  31.  1  Saund.  264.  n.  1.     »  Onely's 
case,  I>y.  355.  b.  pL  3S,  9- 
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itself;  because  it  is  coupled  with  the  promise,  and  if 
it  were  not  in  fact  executed,  the  promise  would  be 
nudum  pactum^.  Hence  follows  the  great  latitude 
whiph  is  allowed  in  stating  the  consideration  in  inde-- 
bitatus  assumpsit,  which  is  always  executed ;  and  it 
should  seem  that  the  same  latitude  would  be  allowable 
in  declaring  upon  an  executed  consideration  by  way  of 
special  assumpsit j  whether  the  promise  ht  express  ior 
implied,  the  same  reasons  appearing  equally  to  apply 
to  both  cases,  namely,  that  the  consideration  is  so 
coupled  with  the  promise,  and  the  validity  of  the  latter 
depends  so  much  upon  the  execution  of  the  former, 
that  it  cannot  be  traversed  by  itself;  as  such  a  traverse 
would  be  but  a  circuitous  mode  of  denying  the  pro- 
mise, and  it  is  immaterial  whether  the  consideration 
were  executed  if  there  were  no  valid  promise  to  perform 
it ;  though  the  denial  of  the  promise  does  not  necessa- 
'  rily  involve  the  execution  of  the  consideration,  where 
it  is  executory  *. 


considcra 

tU>|l9. 


Division  of        Having  considered  the  rules  applicable  to  stating 

considerations  in  general,  it  remains  to  consider  the 
statement  of  thcim  in  particular  actions  of  assumpsit 
In  relating  the  cases  upon  this  subject,  it  is  proposed^ 
first  to  notice  those  determined  on  the  mode  of  stating 
such  considerations  as  respect  the  person ;  8dly,  such 
as  respect  persional  property ;  and  lastly,  such  as  respect 
real  property;  which  division  is  suggested  by  the 
precedents,  and  convenient  for  research.  First,  of  the 
mode  of  stating  such  considerations  as  respect  the  per- 
son; 

y  Hob.  106.  Bui.  N.  P.  146\    >  Sexton  v.  Miles,  1  Salk.  22. 
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soa;  and-particuiarlybf  considerations  of  forbearance 
to  sue,  and  the  like^  about  which  there  is  by  far  the 
fliost  numerous  class  of  cates  in  the  books;  though 
under  considerations  of  this  nature,  may  be  included 
the  doings  or  forbearing  to  do^  any  other  particular  acts ; 
and  also  considerations  of  indemnity,  marriage^  and 
service. 

« 

Where  the  plaintiiff  declared  in  assumpsit^  that  in  If  plaintiff 
consideration  he  would  give  day  of  payment^  the  de-  ^^  „°[" 
fendant  promised,  &c.  it  was  adjudged  that  no  sufficient  sufficient. 
consideration  was  alledged ;  it  not  being  stated  that  the 
plaintiff  Aorf  given  day  of  payment     But  if  the  consi- 
deration had  been  alledged  thus,  ^*  whereas  the  party 
was  indebted,"  &c.  that  would  have  been  good,  without 
more;  for  that  in  itself  implies  that  day  of  payment 
had  been  given*. 

Accordingly,  where  the  plaintiff  declared  in  assump-  Need  not  say 
sit  that  one  J.  S.  was  indebted  to  him  in  so  much,  for  ^^  ^  whom. 
work,  &c.  and  died  intestate,  whereupon  the  defendant 
administered  US  his  effects ;  and  that  he  promised  that 
if  the  plaintiff  would  forbear  till  such  a  time,  he  would 
pay  him;  shewing  that  he  did  forbear, '&c.  after  ver-« 
diet,  it  was  objected  that  the  consideration  was  uncer* 
tainly  stated,  because  it  was  that  the  plaintiff  would 
forbear  generally,  without  shewing  how,  or  what,  or  to 
whom.     But  this  objection  was  disallowed ;  for  it  shall 
be  intended  of  the  debt,ivhich  is  the  subject  matter, 
and  idsue  shall  not  be  taken  whether  he  forbore  or 
not,  but  the  defendant  shall  shew  how  he  was  sued^ 

We 

« 

»  Anon.  Godb.  13.  pL  20.  Jenk.  292.  c.  d7.  9emlf.  contra.    ^  Gard- 
ner's case,  2  Rol.  Rep.  486. 
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Cause  of  We  may  rdmember,  that  in  declarations  of  this  aik 

debt,  or  suit.  ^^^  ^^  ^^^^^^^  ^f  ^  ^^^^  ^^^^  ^^^  ^  shewn*-    And 

it  seems  that  in  general,  after  verdict,  it  shall  be  in« 
tended  that  there  was  cause  of  inil^  if  the  forbearance 
be  of  legai  process;  therefore  "where  an  attorney  de-i 
chved '  in  assumpsit,  upon  a  promise  made  to  him,  in 
consideration  of  his  staying  the  prosecution  of  an  at* 
tachment  of  privilege,  it  was  held  that  it  need  not  be 
exptessly  at^ed  that  there  was  cause  of  suit;  for  tha 
pDomise  atgnes  it,  and  it  will  be  presumed  ^ 


Forbearance 
to  sue  On  co- 
venant not 
to  assign. 


Nor  doea.  it  appear  to  be  necessary  in  any  rase, 
thougli  no  legal  process  be  instituted,  to  state  the  par« 
ticulfirs  of  the  cause  of  action,  the  forbearance  to  sue 
on  whicb)  is  alledged  as  the  consideration  of  the  pro^r 
xnise ;  ti^wfore  where  the  plaintiff  stated  the  conside- 
ration to  be,  his  forbearance  to  sue  the  defendant  upon 
a  statute,  containing  a  covenant  not  to  assign  certain 
land,  which  had  been  broken  by  the  assignment  of  it, 
it  W£13  unanimously  agreed  that  the  plaintiff  ne^d  not 
shfiw  what  estate  was  conveyed,  or  by  wlrnt  convey- 
ance the  a$s%nment  was  made;  and  that  the  consider 
ration  was  sufficiently  stated,  the  assignment  being 
^Huttfd  by  the  promise  to  have  been  a  breach  of 
th^  covenai^t  ^« 


To  sue  exe« 
cntor,  for 
testator's 
debt. 


.  Where  the  d^laration  in  assumpsit  against  an  exe^ 
qVitoir  aJle^ged,  that  the  defendant's  testator  being  in"-^ 
d^bfled  to  him  in  sueh  a  sum,  in  consideration  tlie 
plaint  would  forbear  to  sue  the  defendant  until  he 
had  execution  upon  suefa  a  judgment,  the  defendant 
promised  to  pay  the  money  on  request,'  after  he  had 

obtained 


«  Hob.  IS.  Cro.  Jac.  593*  4.  Ante  36, 7.    ^  BidweU  r.  Cattm,  Hob» 
ei6.    •  Simpson  v.  Powell,  2  Buls.  S62.  Ei  vide  a^e  37- 


obtaitied  executioih ;  ultluiugh  it  wfts  objected,  itt  arrest 
laf  jwigment)  that  it  did  not  applsar  how  the  testator 
was  iodiebted,  or  that  ht  had  assets,  and  otherMrise 
there  was  no  cause  to  bind*  him^  the  objectioik  was 
over^ruted^  for  although  if  th6  acitidn  wei^  fbttnded  on 
the  debt,  the  plaintiff  would  be  obliged  to  show  hdUr 
the  defendant  was  indebted^  it  is  not  so^  but  gtounded 
on  his  own  special  promise ;  and  it  ^hall  be  intended 
that  he  was  hidebtedy  as  otharwiae  he  would  not  haVe     ^ 
made  such  promise'.   Bat  where  the  plaintiffs  declalisd 
that  J.  S.  was  indebted  to  J.  N.  in  i£lO0|  aad  died,  and 
that  the  defendant  administered  godds  of  J.  S.  to  th^ 
amount  of  «£lOO,  out  of  which  he  paid  «£40,  in  part 
of  the  debt  to  J.  N.  who  assigned  the  residue  of  the 
debt  to  the  plaintifis ;  and  in  consideration  that  the 
plaintiffs  would  accept  the  defendant  as  their  debtor 
for  the  residue,  the  defendant  promised  to  pay  it  td 
tlieoH  averring  t}»t  they  accepted  him  as  such;  the 
declaration  was  teld  bad,  because  it  did  not  state  any 
sufficient  cosisideration  to  charge  the  €)efendant  dt 
benis  propriisK    But  it  is  observed  by  Mr.  Serjeant 
Williams,  in  one  of  his  notes  upon  this  case,  that  if  the 
promise  had  been  m  consideration  of  forbearance  by 
the  assignee  of  the  debt  to  Sue  the  dc^eiidaBnt^  that 
would  have  been  a  good  consid^ratidn.  He  observes  that 
it  is  not  necessary,  where  an  executor  or  administrator  is 
charged  persooally,  apon  hiti  proimse  to  pay  the  debt.of 
the  deceased,  to  aver  in  the  declaration  that  the  de* 
fendant  had  assetts;  though  where  he  is  chafged,  as 
^executor,  &c.  upon  a.  pr^^mise  Made  by  him  in  his  ron 
presentative  character,  it  is  othenvise^ 

l^herfr 

000.    ^  /A  dU>;  n,  U  Aod  see  21 1.  m.  3%  2  ^Mmd.  137»  b,  c. 
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To  sue  heir.       Where  the  declaration  stated  that  the  defendant^i 
bond!^^**^*  *  ancestor  became  bound  to  the  plaintiff  in  a  certain 

sum,  and  afterwards  died,  and  he  demanded  the  money 
of  the  defendant,  being  his  heir ;  and  in  consideration 
that  he  would  forbear  to  sue  for  a  certain  time,  he 
promised  to  pay  him ;  after  verdict  for  the  plaintiff  on 
non-assumpsitf  on  a  motion  in  arrest  of  judgment,  the 
court  were  against  the  plaintiff.  For  although  it  might 
he  intended  that  there  was  cause  of  action  if  the  con* 
trary  did  not  appear  ^  yet  it  did  in  that  case  appear 
that  the  plaintiff  had  no  cause  of  action ;  for  the  bond 
could  not  be  intended  otherwise  than  as  he  had  himself 
stated  it^  and  it  appeared  that  the  ancestor  only  was 
bound.  This  case  is  reported  by  Sdunders^  as  well  as 
Ventris^ ;  and  Mr.  Serjeant  Williams,  in  a  note  upon 
the  former  report,  seems  to  think,  that*  if  the  declara* 
tion  liad  alledged  that  the  ancestor  had  bound  himself 
and  his  heirs,  forbearance  would  have  been  a  sufficient 
consideration  to  support  the  promise,  without  regard* 
to  whether  the  defendant  had  assetts  or  not  at  tlie 
time;  notwithstanding  the  case  in  Rolfs  Abridgement 
to  the  contrary  \  and  another  case  in  Croke's  Reports', 
which  shews  that  forbearance  to  prosecute  a  suit,  at 
law  or  in  equity,  to.  which  the  heir  is  not  liable,  will 
not  support  an  assumpsit*". 

•  « 

To  take  Where  the  plaintiff  declared  that,  in  considera^on  he 

out^'iu'^^"  would  forbear  to  take  his  course  for  certain  Qionies, 
legal  course,  the  defendant  promised  to  pay  them,  it  was  objected 

|;liat  the  plaintiff  did  not  say,  his  legal  course.    But 

RoU 

^  Scd.  vide  I  Vin.  Abr.  341.  pi.  21.  iemb,  contra,  J  Barber  v.  Fox, 
1  VexU.  159.  2  Seund.  136,  137*  a,  b.  ^  Lord  Gvay*8  case,  1  Rol. 
Abr.  2S.  pi.  57.  ^  Tooley  v.  Windham,  Cro.  Elix.  206.  *»  2  Saiiad. 
137*  a,  b. 
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Roll  C.  J.  heW  the  consideration  certainly  enough  set 
forth,  though  the  language  of  it  was  not  so  proper  as 
it  might  have  been  ". 

And  where  the  declaration  stated  that  thedefendant  To  forbear 
was  possessed  of  divers  goods  of  the  plaintiif,  and  that  ^^  *' 
in  consideration  that  the  plaintiff  would  forbear  the 
goods,  the  defendant  promised  to  deliver  them  in  six 
months ;  it  was  objected  on  a  motion  in  arrest  of  judg- 
menty  first,  that  the  plaintiff  did  not  shew  what  time 
he  was  to  forbear,  as  he  might  be  to  forbear  but  a 
quarter  of  an  hour,  and  although  it  was  alledged  that 
he  forbore  six  months,  that  would  not  help  the  consi* 
deration ;  secondly,  that  he  did  not  shew  what  goods 
they  were,  and  $o  it  was  uncertain.  But  the  court  held 
the  declaration  to  be  well  enough  notwithstanding 
these  exceptions ;  for  as^  to  the  first,  it  was  implied 
that  the  plaintiff  was  to  forbear  si;c  months ;  and  as  to 
the  second,  it  was  not  necesslMy  to  shew  what  the 
goods  were,  because  the  action  was  not  to  recover 
them  in  specie,  but  damages^. 

Yet  where  the  consideration  is  tJie  discharge  of  In  consider- 
the  defendant  from  an  action,  tb^  plmntiff  ought  to  Jurshme'^t  of 
sh^w  that  the  ground  of  it  w^as  actionable,  as  well  as  suit. 
that  the  consideration  was  a  permanent,  and  not  merely 
a  temporary'  tXischarges  for  where  the  plaintiff  declared 
jjj  ^r»gipsit,  that  in  consideration  he  would  relinquish 
6uch  a  suit,  the  defendant  promised,  &c.  and  alledged 
that  he  had  relinquished  it,  it  was  assigned  for  error 
that  there  was  not  any  sufficient  consideration  declared 

upon 

»  King  V.  Weeden,  Sty.  264.    ^  May  v,  Alvares,  Cro.  Elia.  387,  8. 
Ef  vide  anteSS. 
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iifK)ii,  M  he  might  relinquish  the  suit  one  day^i  and  af^ 

tijrwarcia  begin  it  ^gaip,  and  therefor^  he  ought  tei 

have  shewn  that  he  ]\3,d  not  merely  relinquished,  but 

compleatly  discharged  th^  suit ;  and  he  ought  also  ta 

liave  shewn  that  the  cause  which  he  was  to  dispharge 

was  actionable ;  ai|d  for  both  these  r^asous^  the  judg^ 

ment  was  held  to  be  erroueqits^  $^d  ii^aa  accordingly 

reversed  ^ 

\ 

Acceptance       So,  where  the  plaintiiff  in  assumpsit  declared  that  J^ 

ant's  p^misei  S*  ^^8  indebted  to  him  in  £50,  gave  him  a  note  AU 

to  pav  debt    j^eeted  to  the  defendant,   requiring  bim  to  pay  die 

plaintiff  that  sum,  and  that  the  defendant,  upon  view 
of  suph  note,  in  consideration  that  the  plaintiff  would 
^cept  of  his  promise  for  the  moiiey,  aiid  ^tay  a  fortr 
lught  for  the  payment  of  it,  he  promised  to  pay  him; 
to  which  the  defendant  demurred,  for  the  insufficiency 
of  the  consideration,  it  being  nothing  of  trouble  07 
prejudice  to  the  plaifitiff,  or  benefit  to  the  defendant, 
as  he  might  sue  his  debtor  in  the  mean  time ;  and  ^ 
cause  it  was  not  alledged  that  the  defendant  was  in- 
debted to  J.  S.    Ai^d  for  these  reasons,  the  opinion  of^ 
the  pourt  was  against  the  plaintiff  ^ :  this  point  was^ 
said  tq  h^ve  beei^  &4}u^ged  in  a  similar  manner,  in  a 
previous  case'.    But  ^  the  declaration  had  been,  in 
^consideration  tb^t  the  plaintiff  wo«a<l  accept  the  de-. 
fendant  fbr  hU  debtor,  that  uiight  have  bi^Ti  eodd ;  for 
it  would  have  been  an  implied  discharge  of  j.  ^^  go 
that  if  the  plaintiff  had  af towards  s.ued  him^  the  dtv 
ifendant  might  have  had  an  action*. 

Where 

P  Rp^  «•  Mom,  Cro.  Eli».  46a  <  Clip^tm  v.  Morrif,  1  Vent.  9^ 
^  N«wcomen  v.  Lee,  Sty.  249.  •  1  Vent.  9.  1  Rqi.  Rep,  ^7.  W  »W 
1  Saund.  209.  8  D.  &  E.  571.  4ntc67^ 
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Where  the  plaintiiF  declared,  that  he  and  one  J.  S.  Delivery  of 
were  bargaining  fbr  a  horse,  and  the  defendant  under-  su^'j^^pri^e 
took  that  if  they  agreed  on  the  price,  he  would  pay 
the  money ;  it  was  assignedi  for  error  that  there  was 
not  any  consideration  stated,  for  it  was  not  that  he 
should  ^1  or  deliver,  so  that  there  was  no  loss  to  the 
plaintiff,  nor  benefit  to  the  defendant*  But  the  jtdg- 
ment  was  affirmed;  for  it  shall  be  intended,  after  ver- 
dict, that  the  horse  was  delivered  upon  the  agreement, 
and  that  the  promise  was  the  faiducement  thdret6\ 
In  a  late  case,  wfawe  the  plaintiff  declared,  in  conside- 
ration he  had  sold  the  defendant  a  certain  horse  of 
the  plaintiff,  for  goods  to  be  delivered  in  exchange^ 
Lord  Eldon,  then  Chief  Justice  of  the  Common  Pleas, 
appears  to  have  thought  that  the  declaration  was  bad, 
even  after  verdict,  for  not  stating  the  value  or  price  of 
the  horse;  but  as  the  other  Judges  were  of  a  different 
opinion,  the  plaintiff  had  judgment,  though  it  seems  to 
have  been  admitted  that  such  a  declaration  would  have 
been  bad  upon  especial  demurrer^ 

In  an  action  of  assumpsit  the  plaintiff  declared  that  Suffering 
he  pretended  title  to  certain  goods,  in  the  custody  of  S^^ds  to  con« 
one  J.  S.  and  claimed  them  to  b9  his  own,  intending  j.  s« 
to  remove  them ;  and  the  defendant,  in  consideration 
that  he  would  suffer  them  tb  continue  there,  promised 
to  see  them  forthcomings  &c.  after  verdict  it  was  ob- 
jected in  arrest  of  judgment,  that  there  was  no  consi- 
deration alledged,  as  it  did  not  appear  that  the  pro- 
perty in  the  goods  was  in  the  plaintiff;  but  it  was 
holden  that  the  declaration  was  good  enough,  for  it 

must 

( Foster  v.  Holyman,  1  Lev*  103.    ^  Wtird  v.  Harri0|  2  Br&  P.  255* 
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:  diust  he  intended  he  proved  they  were  hb  own,  or  the 

jury  wouldiiiot  have  found  for  hira\ 

« 

Delivery  of        Where  the  plaintiff  declared  that  in  considefation 

saying  for      ^^  *^  delivered  to  the  defendant  two  bills  of  debt  for 

what,  or  to    goQ  French  crowns  amounting  to  jCSO,  to  be  received. 

'at  Roan,  in  Normandy,  to  liis  use,  he  promised,  &c.  ^t 

was  assigned  for  err&i^  that  there  was  no  consideration 

stated,  for  it  did  not  appear  how  he  should  recover  on 

the  bills  if  payment  was  denied,  nor  that  they  were 

payable  to  the  plaintiff,  or  what  benefit  he  might  have 

from  them.    The  same  (Ejections  had  been  made  on  a 

.  motion  in  arrest  of  judgment  in  the  Common  Pleas, 

without  effect ;  and  the  court  of  King's  Bench  at  first 

lield  that  it  wais  a  good  consideration,  and  well  alledged^. 

But  the  case  was  adjourned ;  and  when  it  was  moved 

again,  and  it  was  objected  diat  it  was  not  alledged  for 

'  what  the  money  contained  in  the  bills  was  due,  nor  to 

whom,  and  it  might  be  that  they  were  payable  and 

due  to  the  plaintiff,  the  court  held  the  consideration 

not  well  alledged,  for  those  causes ;  arid  the  judgment 

was  reversed  \ 

Tenancy  of  Where  the  first  count  of  the  declaration  alledged  that 
farm,without  qji  g^ch  a  day  the  defendant  became  and  was  tenant  toi 
^Wlat  terms,    the  plaintiff  of  a  certain  fann,  in  consideration  whereof 

he  promised  not  to  carry  zyray  therefrom  any  of  the 
straw,  dung,  or  compost,  &c.  and  it  M'^as  stated  in  th^ 
second  count,  that  for  the  same  consideration,  the  de- 
^  fcndant  promised  to  cultivate  the  land  in  a  good  and 

husbandlike  manner,  according  to  the  custom  of  the 

country ; 

•»  Evans'-fl  case,  I  Vent.  211.    ^  Person  v.  Hicklod,  Cro,  Eliz.  155. 
»  Id.  170.  S.  C. 
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tnostrj ;  and  the  third,  to  manage  and  cultivate  it 
according  to  the  usage  and  course  of  good  husbandry; 
after  verdict  for  the  plaintiff  it  was  moved  in  arrest  of 
judgment,  on  the  ground  that  there  was  no  considera- 
tion alledged  for  the  promises  laid  in  the  declaration, 
inasmuch  as  it  \vas  not  stated  that  the  defendant  had 
become  tenant  on  the  terms  that  he  would  perform  the 
promises  declared  on  (i).     But  the  court  said  that  the 

bare 

Atrawes  v.  Ash,  M.  31  Geo,  S* 

(l)The  declaration  contained  four  counts. — ^The  1st  stated  that  the  If  piaintar  de- 
defendant  was  possessed  of  a  farm,  an  the  term$  of  using  it  in  a  hub-  fcn'Snt'wM  m- 
bandlike   manner,    and    of  leaving    the    buildings   and    fences  in  •«»*^d  of  a  farm, 

'  o  .  °  on  the  terms  of 

tcnantable  repair,  according  to  the  custom  of  the  country  where  using  it  in  an 

,  ■      .  .  r^,  ,  ^  ,  .       hosbandlikemaa- 

the  premises  were  situate. — ^The  2d  count  was  the  same,  only  omit-  ner,  and  leaving 
ting  the  custom  of  the  country.     These  two  counts  then  stated  a  va-  must'prove'an* 
riety  of  breaches,  by  over-cropping,  pulling  down  fences*  ploughing  CounSon^/or/^ 
up  meadow,  and  pasture,  &c.     The  3d  count  was  for  wrongfully  'ftthout  custom 

r  *  V  *  o        J    or  contract  al- 

ploughing  up  a  quantity  of  land  which  had  been  meadow  for  seven  icd^ed,  cannot 

)yt  joined  with 

years,  and  another  quantity  which  had  been   pasture  for  the  same  those  on  ro/i/mr/, 
time.    The  4th  count  was  for  waste  in  the  buildings. 

At  the  trial  before  Mr.  J.  Ashhurst,  at  Buckingham^  he  was  of  opi- 
nion that,  by  the  common  law,  without  express  agreement,  the  tenant . 
was  bound, to  use  the  farm  in  a  husbandlike  manner,  but  that  a 
tenant  from  year  to  year  was  not  bound  to  leave  in  repair,  without 
an  agreement  to  that  purpose ;  and  that  the  plaintiil'  not  being  able 
to  prove  such  an  agreement,  failed  on  his  first,  second,  and  fouith 
f:ounts.  On  the  part  of  the  defendant,  however,  evidence  Mas  given, 
fhat  the  lessor  from  whom  the  plaintiflf  had  but  recently  purchased 
part  of  the  premises,  had,  in  a  variety  of  instances,  allowed  the  de- 
fendant for  repairs.  On  the  third  count,  it  appeared  that  the  defend* 
ant  ha4  ploughed  some  land  which  had  been  meadow  and  pasture  15 
years,  but  that  before  that  time  it  had  been  arable,  and  the  defendant 
himself  had  laid  it  down.  The  learned  Judge  was  of  opinion  that  he 
had  a  right  to  plough  il ;  and  thereupon  the  plaintiff  was  nonsuited. 

•  '*  .  • 

Fartridgt 
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relation  of  landlord  and  tenant  was  a.suf&cient  conaide- 
ration  for  the  promises  in  the  declaration  ^  This  case 
is  a  very  important  one,  as  it  frequently  occurs  in 
practice. 

Occupation,       Occupation,  and  payment  of  rent,  may  be  stated  aa  a 

mnd  payment  •  i       ^*       i*  •       ^  11 

of  rent.         consideration  for  a  promise  to  save  harmless  on  account 

of  the  occupation ;  for  the  possession  continues,  and 
the  payment  of  rent  recurs  every  year;  and  if  the 
lessee  be  secured  in  his  occupation,  he  will  pay  hia 
rent  the  better*. 

Pcrmittioa  to      Where  the  plaintiff  declared,  in  consideration  that  he 

^       *    would  permit  the  defendant  to  enjoy  certain  land  for 

a  year,  the  defendant  promised  to  pay  him  so  much,  it 

was  moved  in  arrest  of  judgment,  after  verdict,  that 

It  was  not  shewn  what  right  or  title  the  plaintiff  had  to 

the 

y  Powley  V.  Walker,  5  D.  &  E.  373.  '  Pearle  v.  Edwards,  1  Leoa^ 
l02^Cro.  Eliz.  94.S.C. 

Pttrtri4g€  moved  io  set  aside  the  nonsuit,  on  tlie  gfou&d,  Ist,  that 
although  with  respect  to  the  repairs,  the  ternu  were  different  fron 
those  stated  in  the  two  first  counts,  yet  the  other  breaches  in  those 
counts,  not  depending  on  any  agreement,  should  have  been  gone  into ; 

* 

3dly,  that  the  land  having  been  meadow  many  years,  and  acquired 
the  properties  of  meadow,  the  defendant  was  not  entitled  to  plough  itj, 
and  the  plaintiff  should  have  a  verdict  on  the  third  count. 

Tie  Court  gave  no  opinion  whether  a  tenant  from  year  to  year  was 
by  law  bound  to  leave  in  repair ;  but  said,  that  the  agreement  being 
that  the  landlord  should  repair,  the  plaintiff  had  not  proved  the 
agreement  laid,  and  could  not  recover  for  any  thing  on  those  counts; 
and  that  the  defendant  was  at  liberty  to  plough  up  what  he  had  laid 
down.  BuUer  J.  added,  that  the  third  count  being  on  a  tort,  without 
any  custom  or  contract  alledged,  could  not  be  joined  with  the  oth^r 
eounts,  which  were  grounded  on  contracts.— Motion  denied. 
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tbe  land,  and  for  that  cause  the  court  held  the  decla- 
ration to  be  bad;  as  also,  because  on  a  demise,  an  action 
of  debt,  and  not  assumpsit,  was  maintainable  \ 

So,  where  the  plaintiff  declared  that  the  defendant  Rent  due. 
was  indebted  to  him  in  a  certain  sum,  for  rent  pf  land 
demised  by  him  to  the  defendant,  in  consideration 
whereof,  he  promised  to  pay  him  that  sum  on  request, 
after  verdict,  it  was  moved  in  arrest  of  judgment,  that 
there  was  no  consideration  to  maintain  the  action^  be- 
cause an  action  of  debt  only  would  lie  upon  the  first 
contract,  being  in  the  realty,  and  that  assumpsit  could 
only  be  maintained  upon  an  express  promise,  made  upon 
a  collateral  cause,  as,  forbearance;  and  if  a  man  be  bound 
by  bond  conditioned  for  payment  of  money,  an  action 
of  assumpsit  will  not  lie  for  it,  except  there  be  such 
an  express  promise.  And  judgment  was  given  against 
the  plaintiff  ^ 

» 

But  where  the  declaration  stated  that  in  considers*  Rep^'r  of 
tion  that  a  certain  part  of  a  house  was  out  of  repair,    ^"*^' 
and  that  the  plaintiff  wt>uld  repair  the  same,  the  de- 
fendant promised,  &c.  it  was  held  to  be  sufiiciently 
certain,  without  shewing  that  any  particular  part  of 
the  House  was  in  decays 

■Clerk  V.  P^lady,  Cjo,  Elig.  859.      *  Green  v.  Harrington,    ) 
Gouldsb.  16.    "*  Mery  v.  Lewes,  2  Leon.  53.  3  Leon.  91.  S.  C.  AnteiB. 
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CHAPTER  IV. 


OF   THE  PROMISE^  IN   SPECIAL  ASSUMPSIT. 


IMvisionof     /CONTRACTS  may  be  divided,  with  regard  to  the 

^^  operation  of  them,  into  past^  present,  or  Juture\ 
The  first,  are  such  as  warranties  or  promises  of  past 
events,  or  acts  contracted  to  have  been  done  or  omitted^ 
as,  whether  a  fine  was  or  was  not  levied,  or  a  memorial 
enrolled ;  the  second,  are  of  the  existence  or  non-exist- 
ence of  particular  facts,  at  the  time  of  the  promise, 
as,  whether  a  man  have  a  good  title  to  property,  or 
whether  a  horse  be  sound,  &c. ;  and  the  third,  either  re^ 
late  to  some  future  event,  or  are  to  do,  procuie,  or^ 
omit  to  be  done  particular  acts,  respecting  persons^ 
personal,  or  real  porperty ;  according  to  the  subject 
matter/  Contracts  are  also  said  to  be  either  express  or 
implied,  in  writing  or  by  word  of  mouth.  But  the  de- 
^  claration  is  in  general  the  same  on  the  face  of  it,  al« 
ways  stating  a  specific  promise,  which  may  be  proved 
by  evidence  of  a  promise,  express  or  implied,  written 
or  oral  ^  .  The  most  important  division  of  contracts, 
with  reference  to  pleading,  seems  to  be  that  which  re- 
.  lates  to  the  consideration,  or  condition  of  their  per-  "^ 
formance ;  that  is,  into  dependent,  independent y  or  jAu- 

tuai 

"  Doug.  20,  1.  735.  Tidd  370.    *  Ante  28. 
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tuai  contracts  ^  The  first  is,  where  the  right  to  sue  the 
defendant  on  his  part  of  the  contract  depends  on  the 
previous  performance  hy  the  plaintifF  of  his  part  of  it ; 
the  second,  where  such  right  is  altogether  indepen* 
dent  of  the  plaintiflTs'  perforniance ;   and  the  third, 
where  performance  of  the  defendant's  part  of  the^ 
contract  is  not  either  wholly  dependent  on,  or  indepen- 
dent of  the  plaintiff's  performance,    but  capable  of 
being  enforced  if   he  be  only  ready  and   willing, 
and  offer  to  perform  his  part,  which  in  such  case  is 
deemed  sufficient  to  entitle  him  to  sue  ^;  whereas  in 
the  fii'st  case,  the  plaintiff  cannot  sue  unless  he  has 
performed,  or  done  that  what  is  equivalent  to  perform* 
ance  of  his  part  of  the  contract^  though  in  the  second, 
the  defendant's  only  security  for  the  plaintiff's  perform- 
ance is  his  remedy  by  action  on  the  contract  for  da-^ 
mages  ^     The  books  also  make  a  distinction  between 
promises  executed  and  executory,  as  well  as  between 
executed  and  executory  considerations^;  that  in  the 
one  case  you  may  traverse  the  consideration,  though 
not  in  the  other  ^.     In  considering  the  allegation  of  the 
promise  in  special  assumpsit,  it  will  be  proper  to  shew, 
first,  haw,  and  how  much  of  the  promise  must  be  set 
forth  and  proved,  and  by  what  words  it  may  be  in- 
troduced and  stated ;  secondly,  the  certainty  of  the 
parties,  time,  place,  and  other  circumstances  necessary'    ^ 
in  setting  the  promise  forth,  and  6f  the  subject  matter 
of  the  promise   itself;    and  lastly,   what  has  been 
deemed  a  variance  from  the  promise,  as  set  forth. 
These    matters  vriU  be  considered   in   the  present 
chapter. 

^ 

s 

^  Doug.  690, 1.    <"  1  £a3t  203.    <^  4  D.  &  £.  76X.    «  I  Wils.  SS. 
^  4nie  55.    9  Doug.  21 .  p^r  BuUer  J. 
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How  coA«  It  ta  3ufficieiit»  where  tbe  contraet  i$  express,  to  stato 
Btat^r^^     k  either  in  the  language  ia  which  it  wu  nMbde,  or  ac^ 

cordbug  to  the  legal  eflfect  of  it ;  and  certainly  to  a 
common  intent  is^  for  this  purpose,  all  that  is  requisite* 
Where  there  is  ^y  doubt  about  what  is  the  legal  eP^ 
Uct  of  tbe  contract,  the  most  safe  way  is  to  state  thd 
very  language  of  it,  if  that  be  sensible  and  gfammatical, 
but  there  is  no  occasion  for  stating  any  thing  whidi  is 
merely  insensible  ^ ;  and  if  the  language  of  the  con^ 
tract  he  uagrammatical,  or  the  wofds  of  it  mispelt^ 
they  may  be  grammatically  expressed,  and  properly 
apelt  in  the  declaration,  without  incurring  the  risk  ot 
a  Tariance.  But  it  is  a  very  dangerous  thing  to  vAry  from 
the  express  language  of  the  contract,  where  that  is 
professed  to  be  stated ;  as,  from  the  total  ^norance  of 
scwe  men,  and  tine  want  of  skill  in  those  whom  they 
^mjfioy  to  make  their  contracts,  it  frequently  hs^pena 
t^t  a  most  material  part  of  them  is  expressed,  or  ra« 
ther  intended  to  be  expressed,  by  words  very  obscure 
dSkd  seemingly  insensible.  The  advantages  of  stating 
the  substance  or  legal  effect  of  the  conttact  in  some 
of  the  counts,  are,  that  it  is  less  liable  to  mi^recitala 
%nd  literal  mistakes,  and  capable  of  convQring  the  ef« 
fisct  of  the  contract  in  more  concise  and  pointed  hm^ 
gwgc  than  that  of  the  contract  itself;  but  care  mwt 
be  take%  wbeathis  mode  is  adopted,  to  make  ^be 
statement  clear  andintdligible^  and  to  see  that  it  co»« 
taintf  every  material  circumstance  of  the  oontiact. 

Where  not  Whfsre  the  Qontract  is  general  in  it's  teims»  witlmtti 
tut  cl""  'efe'ence  to  aay  particular  measure,  or  the  like,  it  may 
traQt,  fts  ex-  be  Stated  as  generally  as  it  was  made,  although  there  be 
P"*^'  .       sevend 
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leversl  difSsrent  measures,  tec.  oontraiy  to  that  regu« 
lated  by  Uv,  for  the  court  will  intend  that  the  parties 
mmint  to  contract  for  the  statute  measure ;  but  if  the 
eoDteaet  be  made  with  reference  to  any  custom  or 
particular  mode  of  dealing,  for  a  different  measure,  ftc. 
from  the  statute  measure,  such  custom  or  the  parti<» 
eular  agreement  of  the  parties  must  be  mentioned  or 
referred  to  in  the  declaration'.  So  that  it  is  not  al- 
ways sufficient  to  state  the  contract  as  it  was  in  fact 
expressed,  but  the  plaintiff  is  obliged,  sometimes,  to 
fttate  the  legal  effect  of  it 

The  plaintiff  is  always  at  liberty  to  set  forth  so  UnniK^eflBaiy 
much  of  the  language  of  an  express  contract  declared  ^^u|^^ 
upon  as  may  be  relevant  to  his  cause  of  action,  though 
it  is  sometimes  convenient  for  him  to  state  the  legal 
effect  of  it ;  but  the  court  will  censure  any  unnecessary 
length  in  the  declaration,  as,  setting  forth  more  of  tl^ 
contract  than  is  necessary,  or  unnecessarily  repeating 
that  part  of  it  which  is  set  forth.  In  declaring  upon 
eonditions  of  sale  of  auction,  the  plaintiff  ought,  after 
haying  <mce  stated  the  conditions  in  the  first  county 
to  refer  to  that  statement,  without  repeating  them 
over  again  in  the  subsequ^it  counts^;  which  mode  of 
deckring  may  well  be  adopted  though  there  be  seve- 
lal  different  estates  or  parcels  of  goods  sold  in  sepa« 
late  lots,  for  the  purchase  of  which  the  defen&nt 
nay  have  signed  separate  agreements^  each  agreement 
having  reference  to  the  same  terms  or  conditions  of 
sale.  This  mode  of  declaring  may  also  be  conve^ 
nicAtly  adopted  in  other  similar  cases.    . 


With 


«  liockio  «*  Cooke,  4]>.  &  E.  314.     i  3  H.  B.  131,  2. 
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What  parti  With  respect  to  what  parts  of  the  contraet  must  be 
must  be  Stated,  if  was  observed  by  Lord  £Uetaboh>iigh^  in  a  mo*» 
«^^-  dcrh  case,  that  it  is  no  more  necessary  to  state  every  rpart 

of  an  agreement  not  under  seal  (each  part»  making  a 
distinct  contract)  than  it  is  of  an  agiieement  under 
seal ;  it  is  sufficient,  in  either  case,  to  atate  so  miftch 
of  each  as  constitutes   that   contract  the  breach  of 
which  is  complained  of,-  prescribes  the  durty  to  be 
performed,  and  the  time,  manner,  and  other  circum* 
stances  of  it's  performance ;  with  this  difFer^ure  only^ 
that  in  the  case  of  an  agreement  not  under  seal,  the 
consideration  must  be  stated,  and  no  part  of  the  en* 
tire  consideration  for  any  promise  contained  in  the 
agreement  can  be  omitted.    It  is  sufficient  to  state 
in  the  declaration  so  much  of  any  contract,  consisting 
of  several  distinct  parts  and  collateral  provisicms,  as 
contains  the  entire  consideration  for  the  act,  and  the 
entire  act  which  is  to  be  done  in  virtue  of  such  consi- 
deration ^ 

That  part  re-      fhat  part  of  a  Contract  which  only  relates  to  the 

lating  to  da-    .      ,       .  ,         •^ 

mages  only,    liquidation  of  damages,  after  a  right  to  them  has  ac- 
•Med^^  ^    crued  by  a  breach  of  the  contract,  is  matter  proper 

to  be  given  in  evidence  to  the  jury,  in  reduction  of  da- 
mages ;  but  not  necessary  to  be  shewn  to  the  court, 
in  the  first  instance,  on  the  face  of  the  record. 
Therefore  the  plaintiff  may  declare  in  assumpsit  against 
carriers,  in  the  common  form,  upon  their  promise  to 
carry  safely,  although  they  contract  not  to  be  ac- 
countable for  goods  of  more  than  a  certain  value,  un^ 
less  entered  and  paid  for  as  such ;  the  entire  consi- 
deration for  the  promise  to  carry  safely,  vup.  the  deli- 
very 

^  Clarke  v.  Gray,  6  East  567. 
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Very  of  the  goods  to  be  carried,  for  a  rdasoiiable  re* 
ward  to  be  therefore  paid  to  the  carriers,  being  stated : 
for  the  limitation  of  ihshx  future  responsibility  is  no 
part  of  their  promise  to  carry  safely^  the  reward 
agreed  to  be  paid  them  being  the  sole  consideration 
for  such  promise  on  their  part'.  Previous  to  the  case 
which  has  just  been  cited,  it  seems  to  have  been  erro- 
neously considered^  that  if  the  plaintiff  declared  in 
assumpsit  against  a  carrier  in  the  common  form^  and 
it  appeared  in  evidence  that  thete  was  a  notice  not 
to  be  answerable  for  more  than  £5.  value,  unless  the 
goods  were  entered  and  paid  for  SKrcordingly,  the 
plaintiff  must  have  been  nonsuited ;  on  the  idea  that 
such  evidence  negatived  the  contract  stated  in  the  de- 
cla^tion,  and  instead  of  proving  a  general  contract 
such  as  is  usually  stated,  proved  a  particular  and 
limited  agreement" ;  the  court  having  in  several  pre- 
vious cases  supported  these  notices  by  carrier^",  though 
the  principle  or  policy  of  so  doing  seems  to  be  very 
questionable  ^. 

In  declaring  upon  a  special  agreement^  it  is  only  ne-  Or  matters 
cessary  to  state  that  part  of  it  upon  which  the  plain-  ^^  ^^ ' 
tiffs  action  is  founded,  and  which  shews  the  entire 
subject  matter  in  questson  ;  any  matters  collateral  or 
annexed  thereto,  but  not  at  all  constituting  the  consi- 
deration  of  that  part  of  the  contract  on  which  the 
plaintiiT  declares,  nor  such  part  of  the  contract  itself, 
may  be  omitted  in  the  declaration.     In  a  nisi  prius 

case 


»  Id.  »  Yate  v.  Willan,  «  East.  128.  »  Clay  v.  Willan,  1  H. 
B.  298.  and  Pigott  v.  Dunn,  cited  2  East  134.  *^  Lyon  v,  Mells^  5 
East  438. 
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case  before  Lord  Kenyon,  whetethc  plaintifF  declared 
for  the  breach  of  an  agreement,  to  compleat  the  pur^ 
chase  of  certain  premises,  comprising  an  iron  foundry, 
dwelling  honse,  &c.  which  the  defendant  had  pur-^ 
chased  at  a  public  sale,  the  particulars  of  which  de-' 
scribed  the  premises  as  being  in  tliorough  repair,  and 
having  a  right  of  cartway  annexed  thereto  for  part  of 
the  term  which  was  to  be  disposed  of;  but  the  de« 
claration  only  set  out  so  much  of  the  agreement  a^ 
respected  the  purchase  of  the  foundry,  house,  &c. 
without  stating  that  which  related  to  the  premises 
being  in  repair,  or  the  right  of  cartway :  it  was  therer 
fore  objected  that  the  whole,  being  an  entire  purcliase 
under  the  particulars,  ought  to  have  been  set  out  in 
the  declaration.    But  Lord  Kenyon  over-ruled  the  ob- 
jection ;  saying,  that  as  the  material  part  of  the  agree- 
ment upon  which  the  plaintiff's  action  was  grounded, 
arose  on  the  purcliase  of  the  foundry,  house,  &c.  and 
as  the  circumstance  of  their  being  in  repair  was  a  mere 
collateral  matter,   and  the  right  of  way  was  merely 
an  easement  annexed  to  the  house  and  foundry,   it 
was  not  necessary  to  state  those  circumstances  in  the 
declaration  I". 

Or  irrelevant      Where  the  whole  consideration  of  the  promise  is 

truly  stated,  and  also  such  parts  of  the  promise  itself 
the  'breach  of  which  is  complained  of,  that  is  suf- 
ficient; it  not  being  necessary  to  state  in  the  dcclai-a- 
tion  other  pfirts  of  the  promise,  not  qualifying  or  vary- 
ing in  any  respect  the  parts  so  complained  of  as  broken. 
Therefore  where  the  plaintiff  declared  that  in  considera- 
tion of  his  re-delivery  td  the  defendant  of  an  unsouiid 

horse, 

p  Thompson  v.  Milea,  1  Esp.  Rep.  IS4<. 
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horse,  which  he  had  previously  bought  of  him,  tli^ 
defendant  promised  to  deliver  to  him  another  horse  in 
lieu  of  that  returned,  which  should  be  worth  so 
much,  and  be  a  young  horse,  (aliedging  a  breach  of 
that  promise,)  it  was  h^ld  sui!icient,  though  the  proof 
was  not  only  of  a  promise  that  the  second  hbrs^ 
should  be  a  young  horse  worth  the  sum  stipulated,  but 
also  that  it  was  sound  and  had  never  been  in  harness  ^. 
In  such  case,  if  any  dne  substantive  part  of  the  war- 
ranty stated,  not  qualified  by  another  part  omitted, 
be  proved  untrue,  that  is  a  sufficient  breach  of  the 
warranty  to  maintain  the  action;  for  although  there 
may  be  also  other  parts  of  the  warranty  broken,  the 
plaintiff^  may  not  think  it  worth  his  while  to  complain 
of  them.  In  the  case  cited,  the  substantial  part  of 
the  contract,  for  the  breach  of  whifch  the  plaintiff 
complained,  was,  that  the  horse  was  not  worth  the 
money ;  and,  that  being  proved,  whether  or  not  it  was 
sound,  or  had  or  had  not  ever  been  in  harness,  was 
quite  immaterial  to  the  purposed  But  the  question 
is  different,  where  that  part  of  the  contract  omitted  to 
be  stated  alters  the  whole  nature  of  it,  as  in  the  case 
of  Penny  and  Porter*.  It  is  a  very  different  thing 
whether  the  plaintiff  states  truly  those  parts  of  a  con- 
tract the  breach  of  which  he  complains  of,  though 
other  parts  not  material  to  the  question  be  not  stated^ 
and  whethfer  he  state  any  part  of  it  untruly;  for  the^i 
the  contract  stated  appears  to  be  a  different  one 
from  that  which  is  laid ;  that  was  the  case  in  Bristow 
and  Wright,*  and  also  in  White  and  Wilson\    Where 

the  « 

<  Miles  V.  Shcward,  8  East.  ^     '  l^er  Lord  MttaUforough,  Id. 
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the  plaintiff  states  the  consideration  for  the  defend* 
ant's  promise,  he  must  state  the  whole  consideration ; 
but  if  he  states  that  truly,  and  those  parts  of  the 
promise  the  breach  of  which  he  complains  of,  that  is 
sufficient,  without  stating  other  parts  of  the  promise 
irrelevant  to  such  breach  \ 


Or  merely 
insensible. 


Declaration 
on  contract 
for  several 
things. 


If  a  written  contract,  or  any  indorsement  upon  it, 
contain  letters  or  words  which  are  merely  insensibly 
it  is  not  necessary  to  state  them  in  the  declaration. 
Therefore,  where  the  plaintiff  declared  upon  a  written 
agreement  respecting  a  horse  race,  and  on  the  agree- 
ment there  was  the  following  indorsement,  "  N.  B. 
To  start  P.  P-  in  15  days  from  this  date;"  of  which  in- 
dorsement no  notice  was  taken  in  the  declaration,  nor 
was  any  evidence  given  at  the  trial  to  explain  the 
letters  P.  P:  on  a  motion  to  set  aside  the  verdict 
on  the  former  ground,  the  court  said  that  it 
was  not  necessary  to  state  the  indorsement;  inas- 
much as  the  letters  P.  P.  were  merely  insensible''. 
However  there  can  be  no  doubt,  if  evidence  had  been 
given  at  the  trial  to  prove  that  the  letters  had  a  ijiean^ 
ing,  and  which  altered  the  contract  from  what  was 
stated,  the  variance  would  have  been  fatal,  and  the 
plaintiff  must  have  been  nonsuited* 

If  the  contract  be  entire,  to  do  several  things,  the 
plaintiff  cannot  declare  as  upon  a  promise  to  do  one  of 
them  only,  without'  mentioning  the  o there,  and  if  he 
^0  declare,  upon  the  general  issue,  he  will  be  nonsuited; 
for  otherwise,  the  defendant  might  be  several  times 

charged 


^  Per  Lawrence,  &  Le  filanc^  J.  S  East.  9* 
B.  &  P.  51. 


Whaley  v.  Pajot,  2 
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charged,  for  the  several  things  contracted  to  be  done ; ' 
which  (as  the  book  says)  cannot  be,  where  there  is  but  one 
contract  by  word,  though  it  is  otherwise  of  several 
contracts  in  xvrUing\  However,  it  is  apprehended 
that  the  circumstance  of  the  contract's  being  by 
word  of  mouthy  or  writing,  can  make  no  differenced 
In  either  case,  if  the  promise  be  entire,  the  plaintiff 
ought  to  set  forth  the  whole  of  it  in  his  declaration. 
Here  it  may  be  properly  observed,  that  where  the 
contract  declared  on  is  to  do  several  things,  and  the 
action  is  brought  in  respect  of  all  or  several  of  them, 
there  are  two  forms  of  stating  the  contract,  viz.  either 
by  way  of  special  agreement,  stating  first  the  agre^t 
ment  between  the  parties,  as  it  was  in  fact  made,  and 
then  mutual  promises  by  the  plaintiff  and  defendant,* 
to  perform  it;  or  by  way  of  spedial  assumpsit ,  (as  it 
may  be  called,  for  distinction's  sake,)  stating,  directly 
and  specifically,  that  the  defendant  promised  so  and 
so,  shewing  those  parts  of  the  promise  on  which  the 
breach  is  intended  to  be  assigned.  Where,  the  agree* 
ment  consists  of  many  stipulations  on  both  sides,  the 
former  will,  in  general,  be  found  the  most  convenient 
form  of  declaring;  and  it  is  frequently  advisable  to 
adopt  the  other  form  also,  in  a  second  count,  stating 
the  terms,  or  the  legal .  effect  of  the  whole^  or  the 
principal  part  only  of  the  contract,  more  generally 
than  in  the  jSrst  count  Sometimes,  a  third,  or  fourth 
count,  or  more,  may  be  necessary ;  stating  the  con- 
tract in  different  ways,  in  order  to  meet  the  different 
constructions  which  may  be  put  upon  it,  or  the  evi* 
dence  which  may  be  adduced  in  its  support 

This 

'  AnoD.  Godb.  154«    y  Ante  76.  And  se«  Purcell  v.  Macnamsra,  9 
East  157. 
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Or  otherwise      xhis  t6  in  ftcnerai  requisite,  where  the  contract  ic 

intricate  or     .       .  ^  111  . 

obscure.        intricate  or  obscure^  whether  the  objects  of  it  be,  or 

be  not  immef Qus"^^  And  as  special  demurrers  are  not 
frequently  hazarded  in  cases  of  this  sort,  and  a  verdict 
yrill,  in  general,  cunp  an  uncertain  or  defective  state- 
liient  of  the  contract,'  it  is  sometimes  prudent,  after 
declaring  on  the  contract  specially,  as  it  was  made,  to 
insert  genera}  counts,  even  at  the  risk  of  ^  special 
demurrer;  particularly  as  a  demurrer,  to  some  or  one 
of  the  counts  only,  will  not  preclude  the  plaintiff 
from  trying  the  merits  of  hig  case  upon  the  others  j 
and  if  the  defendant  deinur  generally,  tQ  the  whole 
declaration^  the  plaintiff  will  be  entitled  to  judgment 
Upon  any  count,  or  counts  in  it,  which  may  he  good^ 


Jnier  aHa^ 
pramisitf 
where  bad. 


If  the  plainttjff  declare  that  in  ccmsideration  of  ^ 
marriage,  8(c.  the  defendant  promised  (apidngst  other 
things^)  to  pay  so  much ;  judgment  will  be  anested, 
^ven  after  verdict;  because  it  appears  that  b^  set  forth 
only  part  of  an  entire  promise,  the  whole  of  whi^l) 
should  have  beeii  stated  in  the  declaration  % 


A  promise 
sl{ouId  bje 
expressly 
stated. 


A  distinction  wto  once  endeavoured  tq  be  est^^ 
blished  bet^veen  an  express  assumpsit  or  p^mise  of 
the  jparty,  and  an  implied  asBiimpsit  <a  promise  ii^ 
law,  that  although  in  the  former  case  t^^e  d^clara-. 
tioil  tras  tiot  good  without  specifically  alledging  that 
the  party  undertook;  yet  that  in  the  latter  oaaa 
it  was  otherwise ;  but  it  oeems  that  this  distinction  i$. 
not  a  iound  one,  and  that  in  declaring  in  assumpsit, 
a  promise  should   always   be  specifically   alledged, 

**^  wheth^ 

""  Ante,  78.    «  3  B.  fip  P.  267,  .8.   ^  1  N,  R.  43,    »  Powcl  v.  Water^ 
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idiether  the  contract  or  promiae  intended  to  be  given 
in  evidence  be  express  or  implied :  for  several  reasons, 
'first,   because  this   species  of   action  is  particularly 
adapted  to  contracts  by  promise,  whereas  other  reme- 
dies are  founded  upon  legal  obligations  ^md  liabilities 
independently  of  promises,  as,  the  actions  of  debt,  and 
account,  &c.  in  which  latter  actions  it  is  indeed  not 
only  unnecessary,  but  improper  to  lay  a  specific  pro- 
mise,  though  the  statement  of  one  may  not  be  mate- 
rially objectionable;*   secondly,  that  although  it  be 
true  that  in  the  case  of  cveiy  legal  obligation  or  lia- 
bility not  provided  for  by  express  contract,  the  law 
implies  or  supposes  a  contract  to  have  been  made  con- 
sistently with  the  right  and  justice  of  the  case,  yet  the 
law   is    not  supposed   itself  to  make  the    contract, 
which  would  be  absurd,  but  implies  or  supposes  it  to 
have  been  made  by  the  defendant;    the  expression 
therefore  in  several  of  the  books  of,  "  a  promise  in  law,'* 
is  incorrect  ;••  thirdly,  the  facts  from  which  the  law 
supposes  that  the  party  made  the  promise  are  but  evi- 
dence of  that  promise,  and  the  declaration  should  state 
facts,  and  not  merely  evidence  of  them^ 

The  proper  and  usual  words  of  stating  the  promise  what  state 
in  assumpsit  arc,  that  "  the  defendant  undertook  and  ^^^^  *q^J^ 
faithfully  promised  the  plaindfif; '  any  other  equivalent  solvcret^  bad, 
words  may  be  sufficient ;  'but  if  neither  these  nor  any 
SQch  be  used,  the  declaration  will  be  bad,  even  after 
verdict  and  judgment;  for  where  the  plaintiff  declared 

that 

* 2' Smith.  6\S.  3  Smith.  114.  ^  1  Ld.Raym-,538.  6  Mod.  131* 
t  H.  B.  563.  note  a.  «  2Keb.  97.  2  Sid.  306,  S.C.  1  Bac.  Abr.  tit.  As- 
sumpsit. F.  pi.  4. 
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that  in  consideration  he  woiild  surrender  a  terrt,  the 
defendant  would  pay  him  so  much ;  after  verdict  for 
the  plaintiff  on  non  assumpsit^  it  was  moved  in  arrest 
of  judgment,  that  there  was  no  proiribe  laid,  and 
therefore  none  to  be  tried ;  and  the  court  were  of  that 
opinion,  and  stayed  the  judgment  *.  There  are  seve* 
ral  different  reports  of  the  case  cited.  According  to  the 
report  of  I-^vinz,  the  words  used  in  stating  the  pro- 
mise were,  solvere  vellet,  which  he  translates,  that  -the 
defendant  would  be  willing  to  pay  i  but  in  Siderfin's 
report,*^  which  is  quoted  in  Viner's  abridgment,^  the 
plaintiff  declared,  fuod  sohe7*et;  and  in  the  other 
reports  of  the  case,  it  appears  that  the  plaintiff  de- 
clared, that  the  defendant  would  pay.  In  Keble,^  the 
objection  is  put  on  the  ground  that  there  was  no 
affirmative  and  negative  to  make  an  issue;  and  it  is 
said  that  Keling,  J.  held  it  to  be  only  form,  and  aided 
by  the  verdict;  but  Twisden,  J.  said,  the  first  case  he 
ever  moved  in  arrest  of  judgment  was,  because  the 
declaration  stated,  that  in  consideration  the  plaintiff 
would  deliver  certain  hops,  the  defendant  would  pay 
,  him,  and  because  it  was  not  said  super  se  assumpsit,  the 
judgment  was  stayed.  And  so,  per  curiam^  except 
Keling^  J.  (says  this  report)  it  was  here.  Sir  Thomas 
Raymond  has  also  reported  this  case  "(^  and  only  differs 
from  Keble's  report  of  it,  in  stating  the  judgment  to 
have  been  stayed,  until,  ftc*  which  seems  as  if  he  had 
only  heard  what  was  said  on  granting  the  rule  nisi  for 
arresting  the  judgment 

But 

*  Buckler  Vj  Angel,  1  Uv.  \6l.    •  J  Sid.  246.  S.  C.     '  1  Via.  Abr. 
*  tit  Actions  of  asswnp^iff  Z.  10.  jgL  i6.     «^  I  Keb.  SJS.  S.  C.      ^  % 
Raym.  123,  S.  C. 
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But  whatever  may  have  been  the  exact  words  of  So,  quod»oU 
the  declaration,  or  the  ultimate  determination  of  the 
court,  in  Buckler  and  Angel ;  in  a  subsequent  case,^ 
where  the  plaintiif  declared  that  the  defendant  was 
indebted  to  him  in  jClO  for  goods  sold,  and  being  so 
indebted  solvere  vellet,  a  writ  of  error  was  brought, 
because  it  was  not  allcdged  that  the  defendant  pro- 
mised the  plaintiff  that  he  would  pay ;  in  answer  to 
which,  a  case  in  Salkeld*'  was  cited,  where  the  second 
count  of  the  declaration  omitted  to  state  a  promise  by 
the  defendant,  and  it  was  held  good.  But  the  court 
held  that  that  case  did  not  come  up  to  the  present, 
because  there,  a  promise  by  him  was  laid  in  the  first 
county  and  great  stress  was  laid  upon  that  circumstance, 
It  being  said  that  the  nominative  case  was  afterwards 
understood ;  but  in  the  principal  case,  the  defect  was  in 
the  first  count.  And  they  recognized  the  case  of 
Buckler  and  Angel,  as  reported  by  Levinz,  to  be  ex- 
^tly  in  point;  wherefore  they  held  the  declaration 
bad,  and  reversed  the  judgment.  Certainly,  it  is  more 
vague  to  declare  that  the  defendant  would  be  willing 
to  pat/f  which  solvere  vellet  seems  to  imply,  than  that 
^t  would  pajfy  which  the  word  solveret  imports.  But 
it  cannot  be  doubted  that  either  of  these  expressions 
would  be  had  on  special  demurrer,  for  their  uncer- 
tainty, and  bping  different  from  the  usual  form  of  de- 
claring; and  however  the  mention  of  the  nominative 
case  in  the  first  count  might  aid  the  second,  or  pervade 
the  whole  declaration,  it  seems  that  the  verb,  indi- 
cating the  promise  itself,  in  any  one  count,  cannot 
possibly  assist  another^  Nor  can  even  the  nomina- 
tive 

*  Lea  V.  Welch,  2  Ld.  Raym.  15l6.   *  Roc  v.  Gatehouse,  2  Salk.  663. 
5  Mod.  305,  6.  S.  C. 
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tive  case  mentioiied  in  one  count  be  understood^  or 
intended  to  be  referred  to  in  another,  on  special  de- 
murrer ^ 

That  defend-      jt  appears  to  be  an  insufficient  statement  of  the 

ant  became  .  '^  '^  ^         ,       i   /*     i         ,  /* 

iuretj/,  pro-   promise,  to  say,  that  the  defendant  became  surety  tor 
!****^'.  ^^-    J.  S.  then  and  there  promising  the  plaintiff  to  pay  him 

the  money;  for  where  the  plaintiff  so  declared,  the 
declaration  was  objected  to  on  that  ground,  on  a  motion 
in  arrest  of  judgment,  and  the  court  was  of  opinion 
for  the  defendant ;  though,  there  was  another  ground 
of  objection  to  the  declaration,^  namely,  that  it  did 
not  shew  the  principal  had  not  paid  the  money,  or  any 
demand  on  the  surety.     However,  on  the  above  state- 
ment, it  seems  to  have  been  ^considered  that  no  as^ 
sumps  it  was  sufficiently  stated,  but  only  that  the  de- 
fendant   became    surety,    which   of  itself  certiaiinly 
sounds  more  in  debt  than  assumpsit    Perhaps  there- 
fore, the  statement  that  the  defendant  became  surety 
was  improper ;  and  his  assumpsit  alone  should  havQ 
been  stated. 

Promise  need      But  it  does  not  appear  in  any  case  necessary,  in  de- 

not  be  stated     ,     .  -   '      .       .    .     s..  ^     i.      •     ^     .  .       ^ 

clanng  upon  a  promise,  to  state  it  to  be  m  tvnting"*. 
In  a  declaration  upon  a  collateral  promise  to  be  answer- 
able for  the  debt  or  detault  of  a  third  person,  or  any 
other  promise  or  agreement  which  is  required  to  be  in 
writing  by  the  statute  of  frauds,  29  Car.  2.  c.  3.  8. 4.  17. 
it  is  not  necessary  to  state  the  promise,  or  any  note  of 
it  to  have  been  in  writing,  or  signed,  though  it  must 
be  so  proved  in  evidence  ".     But  it  may  be  otherwise 
in  a  pIea^     It  is  not  necessary  even  to  state  a  bill  of 

exchange, 

^  1  Lutw.  234,  5.  Post.    ^  Batesby  v.  Brookesbcck,  Cro.  Jac.  500. 
^Anteie,  "  Anon.  Salk.  519.  iSaund.  211.  n.  2.  S.  P.  ^T.  Jon,  158. 
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exchange,  or  promissory  note,  &c,  to  be  in  writing, 
which  from  the  very  nature  of  the  instrument  must  be 
so;  though  an  acceptance  need  not,  so  tliat  there  is 
less  reason  for  requiring  that  to  be  stated  in  writing. 
Jn  declaring  on  any  written  agreement  or  promise, 
which  may  be  obligatory  upon  the  parties  as  such,  or 
only  evidence,  it  is  w'holly  unnecessary,  and  in  gene- 
ral imprudent,  to  state  it  to  be  in  writing;  for  besides 
of  the  danger  there  is  of  $t  variance  in  the  descrip- 
tion of  the  insti^ument  itself,  it  excludes  all  evidence  of 
fi  contract  by  word  of  mouth,  in  case  the  plaintiff  at 
tlie  trial  should  not  be  able  to  produce  or  prove  the 
instrqment  he  has  described.  At  all  events,  where  the 
agreement  is  specially  described,  ^  second  count  is 
proper,  stating  the  effect  of  it  by  way  of  special 
asjsumpsil  ^ 

A  videlicet  cannot  in  any  case  vitiate  or  do  harm ;  viz,  does  not 
but  it  is  in  some  cases  a  convenient,  and  in  others  a  ^*^**^* 
necessary  form.  If  an  express  Msumpsit  be  laid,  it 
is  sufficient,  though  the  act  promised  to^be  done  be 
stated  after  a  videlicet  \  thus,  where  the  assumpsit 
was,  that  certain  arrears  should  be  paid  in  manner  and 
form  following,  viz.  that  the  defendant,  with  two  other 
persons,  should  be  bound  for  the  payment,  it  was  ruled 
^  sufficient  assumpsit  to  be  obliged,  notwithstaxiding 
it  came  after  the  viz.  though  Feaner,  J.  held  the  con- 
trary ^  So,  where  the  plaintiff  declared  upon  a  pro* 
mise  to  pay  a  debt  in  manner  following,  to  wit,  one 
moiety  within  a  week,  and  t^e  odier  moiety  at  the 
end  of  the  week,  no  objection  appears  to  have  been 
taken  to  the  declaration   on    this   account;   though 

the 

■ 

^  Jntc  65.    P  Coulston  r.  Carr,  Cro.  Eliz.  847,  S. 
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die  sufficiency  of  it  in  otlier  respects  was  questiohed^ 
The  principle  of  these  cases  seems  to  be,  that  a  viz.  does 
not  render  the  allegation  less  positive/  though  it  may, 
(if  the  allegation  be  inSt's  nature  immaterial,)  bear  an 
hypothetical  construction. 


vir. 


W  ufm  of  a    The  use  of  a  videlicet,  in  the  statement  of  circumstances 

attending  the  contract,  which  are  not  material  to  the 
cause  of  action,  but  might  have  been  altogether  omitted, 
may  sometimes  prevent  a  variance  in  such  circumstances 
from  being  fatal;  but  if  the  circumstances  stated  under  a 
viz.be  descriptive  of  any  material  part  of  the  contract, 
the  consequence  of  a  variance  cannot  be  avoided  by  this 
form  of  statement*.  However,  where  the  matter  stated 
in  setting  forth  the  contract  is  involved  in  the  issue, 
it  is  presumed,  the  omission  of  a  viz.  in'  stating  circum* 
stances,  otherwise  immateriul,  as  times,  sums.  Sec. 
may  render  them  material  to  be  proved;*  though  that 
cannot  be  the  case  where  the  matter  in  question  is 
not  traversable,  as,  the  debt  in  indebitatus  assumpsit^ 
&c.  where  the  issue  is  confiued  to  the  promise  ^. 


Certainty  of      The  next  consideration  is  the  certainty  necessary  in 
^"nenU  *^     statii^  the  contract.    With  respect  to  the  certainty  of 

the  paities,  necessary  in  describing  the  promise  in 
•special  assumpsit,  it  must  appear  who  made  the  pro* 
mise,  and  to  whom  it  was  made,  though  it  is  not  ne- 
cessary that  it  should  appear  to  have  been  made  to  the 

plaintiff; 


^  Brown  v.  Ordinacre,  2  Leon.  112.  '1  Saund.  169.  6  D.  &  E. 
460.  » 4  D.  &  £.  314.  2  B.  &  P.  1 16.  ^  3D.  6c  E.  67,  S.  2  Saund. 
291.  c.  6  D.  &  E.  267,  8.    But  see  Chit.  308.  c.    ^  Al.  29. 
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plaintiff;  for  in  some  cases,  one  man  may  maiutaib  an 
action  upon  a  promise  made  to  another^  if  it  be  to' 
do  a  thing  for  his  benefit,  or  the  party  to  whom  tha 
promise  was  made  may  bring  the  action,  though  the 
benefit  was  to  accrue  to  another;  as  in  the  case  of  a 
promise  to  the  father  for  the  benefit  of  his  son,"  or 
daughter "^^  But  a  mere  stranger  to  the  consideration 
cannot  maintain  any  action  upon  it\  And  it  is  said, 
in  the  case  of  a  promise  to  A.  for  the  benefit  of  B. 
and  an  action  brought  by  B.  the  promise  must  be  laid 
as  being  made  to  the  latter,  and  the  promise  actually 
made  to  A.  may  be  given  in  evidence  to  support  the 
declaration  ^ 

If  the  declaration  in  special  assumpsit  do  not  state  ^^°*^  .*^*^ 
that  the  defendant  made  the  promise,  it  is  defective  in  ant^nmiscd. 
substance,  and  not  cured  by  verdict  i  therefore  where 
the  plaintiff  declared  thus,  R.  S.  queritur  de  T.  S. 
that  in  consideration  the  plaintiff  would  marry  the 
daughter  of  the  defendant,  super  se  assumpsit  et  eidem 
R.  protnisitj  to  which  the  defendant  pleaded  non  as^ 
sumpsit,  which  was  found  against  him;  it  was  moired 
in  arrest  of  judgment,  that  the  declaration  was  not 
good,  because  it  did  not  alledge  that  the  defendant 
promised.  It  was  answered  at  the  bar  that  it  most 
be  intended  he  did,  because  he  was  named  in  the  quC'^ 
riturj  at  the  beginning  of  the  declaration,  especially 
as  it  was  found  by  the  jury  that  he  did  promise.  But 
all  the  court  held  the  declaration  to  be  bad  in  sub- 
stance; and  no  matter  of  substance  shall  be  supplied 

by 

•  Bell  V.  Chaplin,  Hardr.  321.  ^  Dutton  v.  Poole,  1  Vent.  318. 332. 
T.  Jon.  103.  S.  C.  And  see  Bui.  N.  P.  133,  4.  *  Crow  v,  Rogers, 
1  Str.  59«.  Bui.  JRT.  P.  134.  S.  P.  ^  1  B.  &  P.  1Q2.  And  see  3  B. 
k  P.  I4d.  2  N.  R,  46l. 
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by  intendment,  or  helped  by  verdict  ^  This  case  is 
said  by  Powell,  J.  tb  have  been  so  a(\judged,  because 
there  were  three  perfttms  mentioned  in  the  county  and 
therefore  it  was  uncertain  which  of  the  two,  besides 
the  plaintiff,  made  the  promise  •.  In  the  argument  of 
another  case  it  is  observed  however,  that  the  defendant's 
daughter  was  last  named,  and  the  words  super  se  as^ 
mmpsit  might  rdate  to  her  j^  which  appears  to  be  the 
better  reason. 

Omission  There  seems  to  be  a  difference  between  the  Omission 

secondVount  '^^  ^^  defendant's  name  in  stating  the  promise,  in  the 
aide^  by  different  counts  of  the  declaration,  and  that  if  the  de- 
ver  ict.         fendant  be  stated  to  have  made  the  promise  in  the  first 

count,  the  words  "  and  whereas"  in  the  beginning  of 
the  second,  or  any  subsequent  count,  will  so  connect 
the  promise  in  that  count  with  the  promise  in  the  first 
count,  as  to  afford  a  ground  for  the  inference  or  in-* 
tendment  that  it  was  made  by  the  same  person. 
Thus,  where  the  plaintiff  declared  in  the  first  count, 
oh  an  agreement  concerning  the  purchase  of  an  house, 
and  stated  mutual  promises ;  and  in  the  second,  stated 
**  whereas  also,"  in  consideration  that  the  plaintiff  had 
conveyed  to  the  defendant  the  house,  super  se  assump^ 
sit  to  pay  the  purchase  -money;  on  ntm  assumpsit 
pleaded,  and  verdict  for  the  plaintiff  with  entire 
damages,  it  was  moved  in  arrest  of  judgment,  because 
the  defendant's  name  was  omitted  in  stating  the  pro- 
mise in  the  second  count;  but  judgment  was  given 
for  the  plaintiff,  against  the  opinion  of  Blencoe,  J.  it 
being  held  by  the  three  other  Judges,  that  the  words 

cumqut 


*  Law  r.  Sanders,  Cro.  E,  913.  Noy,  50.  S.  C.       •  2  Ld.  Raym. 
89.9.    ^5  Mod.  306. 
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cumqut  etiam  would  refer  the  jsecond  promise  to  the 
person  named  in  the  first:  and  Treby,  C.  J.  said,  the 
omission  of  the  defendant's  name  in  the  second  pro-» 
mise  was  aided  by  the  statute  16  &  17  Car.  S.  c.  8.  he 
having  been  once  before  rightly  named  ""• 

Where   it  does  not  appear  by  the  declaration  to  Must  state, 
whom  the  promise  is  made,  the  plaintiiF  cannot  have  mise^iw '^ 
judgment,  at  all  events  in  special  assumpsit  i  therefore  ma<lc. 
where  the  declaration  only  said,  super  se  assumpsit^ 
after  verdict,  on  motion  in  arrest  of  judgment  for  that 
cause,  the  court  ordered  a  nil  capiat  per  billam^. 

However  there  seems  to  be  this  distinction,  that  if  Intended,  if 
the  act  appears  to  have  been  promised  to  be  done  to  ben^tof^ 
the  plaintiff,  that  is  sufficient;  although  if  it  do  P"^- 
not  appear  to  whom  the  promise  was  mad^  or 
the  act  promised  was  to  be  done,  perhaps  the  de- 
claration may  be  bad  for  uncertainty.  Therefore 
where  an  executor  declared  upon  a  promise  to  enter 
into  a  bond  to  his  testator,  without  saying  to 
whom  the  promise  was  made,  it  was  holden  to  be  suf* 
ficient,  and  tantamount  to  a  promise  to  the  testator ;  as 
it  had  been  resolved  in  a  previous  case*.  But  if  the 
declaration  had  been  super  se  assumpsit  to  enter  into 
a  bond,  without  shewing  to  whom,  perhaps  it  would 
have  been  bad*^.  In  Noy's  report  of  the  same  case,  it 
is  said  that  in  Whichal  and  Johns,  the  declaration 
stated  a  promise  to  the  plaintiff  to  pay  a  sum  of  money, 
without  saying  to  whom  it  was  to  be  paid,  and  this 
report  does  not  take  any  notice  of  the  above  distinc- 

0  tion ; 

^Stttihope  t».  Buder,  1  Lutw.  234,  5.  ^  Coleman  i-.  Blunden,  Sty. 
255.  Noy.  8S.  S.  ^.AMt9&,  7.  92.  '  Whichal  v,  Johns.  ^  Coulson  r. 
Carr,  Cro.  SElis.  S48. 
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tion  ;*  but  it  seems  a  good  one^  if  where  a  promise  is 
made  for  the  benefit  of  the  plaintiff,  it  does  not  signify 
to  whom  the  promise  was  made,  and  either  he  or  the 
promisee  may  maintain  die  action\  However  in  Si- 
derfin*s  report  of  the  case  of  Buckler  and  Angel,  it 
is  stated,  that  if  it  had  not  been  said  to  whom  the  pro^ 
mise  was  made,  it  would  have  been  bad,  though,  there 
the  payment  was  to  be  to  the  plaintiff*. 

Intended  for  It  appears  from  what  is  said  above,  that  where  the 
promisee  ^^'  ^®  promised  to  be  done  to  or  for  the  benefit  of  the 
plaintiff,  it  may  be  intended  that  the  promise  was 
made  to  him ;  and  on  the  other  hand,  it  is  clear  from 
the  following  cases,  that  if  the  promise  appear  to 
have  been  made  to  the  plaintiff,  it  may  be  intended 
that  the  act  promised  to  be  done  was  to  be  done  to 
him,  or  for  his  benefit,  though  that  be  not  expressly 
stated  j.  Where  the  plaintiff  declared  on  a  promise  to 
him,  that  if  he  would  deliver  certain  wares  to  the  de- 
fendant's daughter,  the  defendant  would  pay  for 
them,  (without  saying  whom  he  would  pay)  it  was 
held  that  it  should  be  intended  that  the  payment 
was  to  be  to  the  plaintiff,  and  therefore  the  declara^ 
tion  was  certain  enough  K  So,  where  the  plaintiff  de- 
clared on  a  promise  to  deliver  SO  loads  of  lime  stones, 
without  saying  to  whom  they  were  to  be  delivered,  it 
was  held  that  when  one  man  promises  another  to  pay 
or  deliver  any  thing,  and  does  not  say  to  whom,  yet 
the  law  intends  it  to  the  promisee.  So,  where  one  had 
promised  to  deliver  ten  quarts  of  peas  at  a  certain 
house,  without  saying  to  whom  they  were  to  be  deli- 
vered, 

e  Noy,  3S.  S.  C.  ^  Hardr.  321.  Sed  vide  Ante  9^  ^  1  Sid.  246. 
j  Hardr.  223.  ^  Sharp  v.  Rolt,  Noy,  S3.  Poph.  181.  Lat.  151.  272, 
Cro.  Car.  77-  S.  C.' 
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tered,  yet  it  was  adjudged  good  ;  for  if  any  particular 
place  be  appointed  for  the  delivery  of  the  goods^  he 
must  deliver  them  at  that  place,  although  there  be  no 
person  to  receive  them^  and  if  no  place  be  appointed, . 
then  to  the  person  to  whom  the  promise  is  made»  aU 
though  it  be  not  said  to  whom  they  should  be  deli^ 
vered :  but  the  case  is  the  stronger,  if  the  promise  be 
laid  in  the  declaration  to  deliver  the  goods  at  such  a 
place,  for  the  use  of  the  plaintiff  K 

If  the  promise  be  made  to  a  third  person  for  the  be^  Promise  to 
tiefit  of  the  plaintiff,  the  declaration  must  state  it  to  SmShow 
have  been  made  according  to  the  fact ;.  as,  in  the  case  stated, 
of  father  and  child,  where  a  promise  is  made  to  the 
former  for  the  benefit  of  the  latter,  the  declaration 
must  state  the  promise  to  have  been  made  to  the  father, 
though  the  child  bring  the  action "'. 

With  respect  to  the  certainty  or  truth  requii'ed  in  Certainty  of 
special  assumpsit,  in  stating  the  time  of  making  the  ^'^Z**  *** 
promise,  and  that  when  it  is  to  be  performed,  it  should 
be  observed,  that  the  promise,  being  a  material  and  is'- 
suable  fact,  must  always  be  laid  with  a  time  and  place  i 
but  it  is  not  in  general  important  what  day  is  laid, 
though  where  the  plaintiff  declares  on  a  written  instruh 
ment,  as  bearing  such  a  date,  a  variance  fiom  that  date 
is  fatal. 

And  it  has  been  held,  that  if  the  plaintiff,  in  stating  Imponibh 
the  promise,  lay  an  impossible  day,  which  is  as  none,  ^*^'  **  '**'*• 
he  cannot  have  judgment;  thus,  where  the  plaintiff  d«r 

clared 

'  Howard  v.  Approbert,  Lit.  85,6.    "*  Hardr.SSl.  Std tide anU$3» 
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dared  on  several  promises,  and  laid  one  of  them  oh  tlic 
first  of  April,  44  Eliz*  and  another  afterwards,  to  wit, 
on  the  1 2th  of  February  in  the  same  year,  after  verdict 
for  the  plaintiff  on  non  assumpsit^  a  nil  capiat  per 
biilatn  was  entered,  because  the  promise  which  was 
prior  in  point  of  time,  was  laid  by  the  declaration  as^ 
posterior  in  time  and  order  of  statement,  by  reason  of 
the  word  scilicet  being  annexed  to  the  word  poitea ; 
for  though  by  the  latter  word,  the  promise  which  fol« 
lows  should  be  intended  a  promise  after  the  first  as- 
sumpsit, yet  the  word  scilicet  made  the  word  postea 
special,  which  of  itself  had  been  general,  as  it  refersr  to 
a  certainty,  and  cstnnot  receive  any  construction  but 
that  the  promise  laid  on  the  12th  of  February  was  after 
the  other  promises;  and  the  mention  of  the  12th  Fe* 
bruary,  is  repugnant,  as  the  month  of  February  comes 
before  April  If  the  scilicet  had  not  been  joined  to  the 
word  postea^  then  the  declaration  had  been  good,  and 
the  word  postea  alone  had  been  void;  but  the  scilicet 
denotes  the  certainty  of  what  was  not  expressed 
before,  and  that  to  be  subsequent  in  time  to  the  former 
promise,  which  appears  otherwise;  ^id  therefore  the 
plaintiflf  cannot  have  judgment,  entire  damages  being 
given  for  all  the  promises,  and  it  appearing  that  one  of 
them  is  not  well  laid.  Tanfield,  J.  said,  that  according 
to  this  resolution,  a  previous  case  had  been  adjudged  ^ 
However  Popham,  C.  J.  observed,  that  where  there  is 
a  certainty  expressed  in  time,  as,  the  day  of  the  bill 
purchased,  which  is  always  set  down,  and  afterwards 
the  plaintiiF  will  say  in  his  dedaxation,  scilicet  such  a 
day  in  de^in,  and  mistakes  the  day,  in  that  case  the 
/  ^  scilicet 

>^  Dmke  v.  Yotiiige.  Sedguf 


^ciUtet  Is  idle  and  void,  by  reason  of  the  former  cer* 
tainty  appearing  of  recwd*. 

Although  the  words  "afterwards,  to  wit,  on  the  same  <«  Afterwards 
day,"  in  stating  a  contract  implied  by  the  law,  shall  be  ^"^J^JJJ^Jjf ? ' 
intended  the  time  of  the  contract,  it  must  be  other**  cd. 
wise  intended  where  the  declaration  is  upon  a  special 
and  collateral  promise  i";  for  in  the  case  of  a  conside- 
ration continuing,  an  actual  promise  cannot  be  taken 
as  having  been  at  another  time^  but  it  must  whef^  the 
consideration  does  not  continue;  and  therefore  it  seems 
that  if  the  plaintiff  in  declaring  in  assumpsit  upon  an 
award,  state  tlie  promise  to  have  b^en  afterwards^  to 
wit,  on  the  same  day^  it  must  be  considered  as  a  spe- 
cial and  collateral  promise,  although  he  also  use  the 
words  '^of  and  upon  the  premisses,"  which  do  not 
relate  to  the  time,  but  the  matter  of  the  submission  \ 

It  has  bfeen  ali'eady  observed,  that  the  promise  being  Statement  of 
issuable,  should  be  stated  not  only  with  a  time,  but  a  ^'^""^'    ^' 
venue,  as  the  supposed  place  where  itwa^made;  and 
where  the  action  is  brought  in  an  inferior  court,  it  must 
also  be  stated  that  the  cause  of  action  arose  within  the 
jurbdiction  of  such  court'. 

If  the  plaintiff  declare  on  a  j^romise  to  be  performed  Declaratioa 
at  a  particular  placq^  as,  to  deliver  goods  at  a  parti-  J^o  ^'pcr!^ 
cular  house,  it  is  not  necessary  to  say  that  it  was  in  formed  at  a 
the  possession  of  the  plaintiff;  for  though  that  should  ^^^^  ^^ 
not  be  the  fact,  he  ought  to  obtain  permission  of  die 
owner^  and  is  bound  tp  do  so  by  his  promise.    There 

is 

«  Wildbore  9.  Cogan,  Yelv.  93»  ^  ^  Read  v.  Palmer,  Sty.  106. 
^  Sty.  117*  S.  C*  '  jHte97»  Et  udefosi  on  declaraation  in  general 
mnmgaiu 


I 
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is  a  diiFerence,  where  a  man  promises  to  do  a  thing 
unlawful  in  itself,  and  which  cannot  by  any  means  be« 
come  lawful,  as,  to  kill  a  man,  or  bum  a  house  ;  and 
where  he  promises  to  do  a  thing  which  it  is  not  lawful 
for  him  to  do  at  the  time,  but  which  in  time  may  be- 
come so,  as,  to  make  a  feofiment  of  certain  land  of  a 
stranger,  &c.  in  which  cases  he  is  bound  to  do  the  thing, 
and  at  his  peril  must  obtain  lawful  licence  to  do  it^ 

At  several  If  "the  plaintiff  declare  on  a  promise  to  pay  a  stm  of 

at"or  before   ^^^^X  ^*  several  specified  days,  without  shewing  by 
such  a  time,  what  portions  it  was  to  be  paid,  that  is  not  a  ground 

for  arresting  the  judgment;  especially  after  verdict*. 
In  such  case,  the  portions  must  be  either  optional,  or 
equal.  If  the  promise  declared  on  appear  to  be  uncer- 
tain  as  to  the  time  of  it's  performance,  as,  where  it  was 
to  pay  money  at  a  certain  feast  day  or  about  that  time, 
yet  if  it  appear  that  the  money  was  not  paid  when  the 
suit  was  commenced,  and  it  be  clear  by  the  promise 
that  it  was  intended  to  be  paid  before  that  time,  the 
plaintiff  may  yet  have  judgment ;  as  was  the  casein 
the  authority  cited,  where  a  refusal  to  pay,  up  to  the 
time  of  the  action  was  stated  ^ 


Generally,         There  is  a  difference  in  declaiing  upon  a  promise  to 

or,  in  a  con-  <ii  •  *      ^  ^»  i 

vcnient  time  V^7  ^<><^y  S^^^^^^Jy  or  in  a  convcment  time,  and  on 
or,  on  re-     a  promise  to  pay  on  request;  for  where  the  plaintiff 

declared  that  in  consideration  he,  at  the  defendant^ 
request,  had  taken 'much  trouble  in  his  law  concerns 
and  promised  to  marry  his  daughter,  the  defendant 
promised  to  pay  him  a  sum  of  mon^,  generally,  with- 
out 

'HoTvard  V,  Approbert,  Lit.  85,  5. .  *  Brewin  v.  Mansfield,  3  Leon. 
Q35.    »  Tayler  v,  Charry,  Noy,  l6.  ' 
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out  saying,  when  he  should  be  requested;  and  after 
verdict  agajnst  the  plaintiff  in  that  action  he  brought 
another,  and  declared  on  the  sajne  consideration,  that 
the  defendant  promised  to  pay  the  same  sum,  on  re- 
quest ;  it  was  bolden  on  demurrer,  that  tlie  judgment 
in'tlie  first  action  was  no  bar  to  the  second,  because 
the  promise  in  the  second  action  being  special,  could 
not  be  enforced  till  a  request  was  made*;  but  the  pro- 
mise in  the  first  action  being  general,  was  to  be  per- 
formed in  a  reasonable  lime ".  Where  a  contract  is  ge- 
neral, as  to  the  time  of  it's  duration,  or  performance, 
or  both,  the  plaintiff  may  state  it  generally,  as  it  was 
made,  and  afterwards  ascertfun  it's  duratioii^^f^time 
of  perfoimance  by  averment*.  rff'^'i  s\ 

It  may  generally  be  observed  that  a  greater  degree  Certun^  of 
of  c«rt^ty  in  statement,  and  a  more  strict  proof  is  ""^ 
required,-  in  an  action  upon  the  original  ccmtract  itself, 
than  where  the  aclion  is  brought  upon  the  promise 
implied  by  the  law  npon  the  execution  of  it  In  the. 
former  case,  if  the  party  mistake  the  4um  agreed  on, 
or  the  like,  he  may  fail  in  his  action ;  but  in  the  latter, 
though  he  jnisCake  the  sum,  &c.  it  has  been  adjudged 
.  that  he  ittay  yet  recover  \ 

The  svl^cct  matter  pf  the  cpntract' should,  be  6g>~<^^"ifyot 
scribed  with  certainty  to  a  comm<7n  intent;  and  if  ur  of  cw- 
tbe  description  be  general,  it  will  be  construed  accord-  '™ct.  a 
ing  to  that  intent     Where  the  promise  declared  upon  doimt  oil; 
U  to  deliver  to  the  plaintiff  cattle  or  goods,  in  exchange  [[^''''^J^"^' 

for 

*  But  Me  Cra.  Jac.  183. 1  BrowiJ.  la  ■  Leach  v.  Bromsill,  l  Rol. 
Abr.  3S3,  *.  *  Jntt  56.  Etxridt^  102.  >  Baker  v.  Edmonds, 
ALM. 

as 
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for  Other  cattle  or  goods  sold  to  the  defendant,  it  sreeinflr 
particularly  proper  to  state  the  quantity,  quality,  and 
price  or  value  of  the  cattle  or  goods  promised  to  be  de- 
livered, and  the  time  when  they  were  to  be  delivered; 
the  omission  of  such  statement  would  it  seems  clearly 
be  ground  of  special  demurrer,  although  after  verdict 
it  cannot  he  taken  advantage  of,  on  a  motion  in  arrest 
of  judgment  or  writ  of  error.  For  where  the  plaintiff 
professes  to  declare  upon  a  special  contract,  he  ought 
to  specify  M'hat  the  terms  of  the  contract  are,  especially 
where  it  is  not  a  contract  of  sale  for  money,  but  for  the 
exchange  of  goods,  which  are  uncertain  in  quality  and 
value.  The  rule  however  seems  to  be,  that  after  ver- 
dict, any  defect  in  the  statement  of  the  contract  may 
be  supplied  by  intending  proof  before  a  jury;  though 
where  the  contract  is  not  so  stated  as  that  the  nature  or 
extent  of  it  can  be  supposed  or  intended  (o  have 
been  proved,  the  plaintiff  cannot  have  judgment 
Where  the  declaration  stated  the  contract  to  be,  that  m 
consideration  the  plaintiff  had  ddd  t!o  the  defendant  a 
certain  horse  of  the  plaintiff,  at  and  ibr  a  certain  quan- 

,  to  be  deliyered  at  a  certain  l^nie 
whii^h  had  elapsed  before^  the  commencemetit  6f  the 
suit,  the  defendant  promised  to  d6li^^6lr  frh^  ^aM  oil  ac^ 
cordingly;  it  was  held  well  enough  after  verdict, 
tbougfa  it  would  have  beep  clearly  held  oth^wise  on 

special  demurrer^.   •  .  im  i.     - 

•  •  • 

•     .  .  »  .  •        .  , 

Togjyebond;      A  contiuct  OP  pwriil^d  to  giVe  a  bond  for^  the  pay* 

initTirbar  ™^^*  °^  ^  **"*^  of  money  is  to  be  intended  to  be  given 
sum.  in  a  penalty  of  double  the  sum,  although  an  award  to 

give  a  bond  for  the  payment  of  ^20,  without  mention- 
ing the  sum  in  which  the  obligor  is.  to  b^  Ijound,  (s  not; 

good; 

»  Wurd  V.  Ilfrrias,  2  B.  &  P.  ^05, 
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good;  therefore  where  the  plaintiff  declared  upon 
a  promise  to  give  him  a  hond  for  the  payment  of  » 
certain  sum,  and  it  was  objected,  in  arrest  of  judg-  ^ 
merit,  that  it  was  not  alledged  in  what  sum  the  bond  • 
was  to  be  given ;  the  objection  was  disallowed,  because 
it  should  be  intended  a  bond  in  double  the  sum  to  be 
paid^.  Besides,  it  is  observable  that  the  bond  might 
be  single.  However,  the  case  may  be  otherwise  upon 
a  demuiTcr. 


Having  considered  the  necessary  circumstances  to  .Variance, 
be  stated  in  setting  forth  the  promise  in  special  as-  ^^*^  **" 
sump9it,  and  the  mode  in  >\;hich  the  .subject  of  the 
contract  itself  should  be  described,  it  now  remains  to 
consider  what  has  been  deemed  a  variance  from  the 
promise  as  set  forth,  firsts  where  the  declaration  mis* 
takes  the  promise  altogether,  or  the  time  or  place  of 
its  performance,  the  parties  to  the  contract^  or  the 
subject  matter  of  it;  Sdly,  where  it  is  conditional,  but 
declared  on  as  absolute^  and  vice  versa;  and  Sdly, 
where  only  part  of  an  entire  promise  is  stated,  or 
proved.  A  variance  from  the  contract  in  either  of  these 
respects  is  generally  fatal.  Such  a  variance  shews 
the  contract  given  in  evidence  to  be  a  different  one 
from  that  on  which  the  plaintiff  has  declared^  at .  aU 
events,  where  the  statement  in  the  declaration  professm 
to  describe  the  contract  on  which  the  action  is  bought; 
for  a  contract  is  in  it's  nature  entire,  and  therefore  the 
description  of  it  must  be  proved  as  l^d,  and  if  any 

part 

H4 
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par(  of  the  desQriptipn  be  fftlsci  the  contract  given  in 
fvideiice  cannot  be  said  to  be  that  declared  upon'. 
It  does  not  matter  whether  the  contract  be  stated  in 
T'the  words  in  which  it  was  made,  or  according  to  the 
supposed  legal  efiect  of  it«  If  it  was  in  fact  diife* 
rent  from  what  is  stated,  or  the  legal  effect  of  it  be 
mis-stated,  or  the  meaning  or  intention  of  the  coixtract, 
a-s  it  appears  in  evidence,  is  different  from  that  which 
the  law  presumes  to  be  the  meaning  or  intention  of  the 
contract,  as  stated  in  the  declaration,  the  variance  will 
be  equally  fatal,  though  that  statement  as  far  as  it 
goes  be  strictly  true  % 

Where  pitK  The  following  observations  furnish  instances  wliere 
seOer  miiT  *^  declaration  may  mistake  the  promise  altogether, 
taken.  Where  money  betted  is  paid  into  the  hands  of  a  banker, 

who  givea  a  receipt  for  it  to  the  persons  betting  as  re-^ 
oei  ved  of  them,  the  winner  cannot  recover  on  the  common 
count  on  a  wager,  but  must  state  that  the  money  was 
io  paid,  and  the  defendant  refused  to  permit  him  to 
receive  it  from  the  banker;  for  the  money  being  paid 
in  on  their  joint  account,  one  cannot  get  it  from  the 
banker  wkhoiit  the  consent  of  the  other ;  and  if  the 
pfeintiiF  were  to  reoovei*  the  amouht  from  the  defend- 
ant as  on  the  wager,  the  latter  might  never  he  able  to 
g«ftit  otot  of  the  banker's  hands  ^.  Another  i^nstance 
,  o£^  total  miatake  of  the  true  contract,  seems  to  be, 

where  the  plaintiff  declared  that  he  having  distrained 
Oft  bis  teni^t/  in  consideration  he  would  return  the 
goods  to  the  tenant,  the  defendant  undertook  to  pay 
J  -  '    the 

I 

•  *  1  D.  &  E»  240.  4  D.  &  E.  560,  5  D.  &  E.  498-  per  Buller,  J, 
And  see  9  £a«t.  15r«  *  4  I>«  &  £.  ^14, ^«^e  79*  ^'fiphson  v.  Hal], 
Peiace'9  Rep.  Igf, 
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the  plaintiff  his  Vent;  and  on  the  trial  the  agreement  ap- 
peared to  be  that  the  plaintiff  should  deliver  the  goods 
to  the  defendant,  and  not  return  them  to  the  tenant; 
which  Lord  Kenyon  held  to  be  a  fatal  variance*^. 
So^  if  tlie  plaintiff  declare  generally  in  assumpsit 
against  the  defendant  as  a  lighterman,  for  damage  done 
to  the  plaintiff's  goods  which  had  been  entrusted  to 
him,  to  entitle  the  plaintiff  to  recover,  it  must  ap- 
pear that  the  loss  happened  by  the  neglect  of  that 
which  was  the  common  duty  of  the  defendant.  The 
law  raises  no  presumption  of  what  is  his  duty,  which 
is  matter  of  evidence.  If  there  be  any  special  con- 
tract on  the  part  of  the  defendant,  in  consequence  of 
the  non-performance  of  which  the  damage  happened, 
it  should  be  the  object  of  a  special  count  Therefore 
where  the  facts  of  the  case  appeared  to  be,  that  rice 
was  delivered  on  board  the  defendant's  lighter  to  be  * 

landed  at  the  plaintiff'^  warehouse,  but  in  consequence 
of  no  report  having  been  made  on  the  petition  pre- 
sented to  the  commissioners  of  the  customs,  the  land 
surveyor  would  not  permit  the  goods  to  be  landed, 
and  they  remained  in  the  lighter  where  they  received 
the  damage  for  which  the  action  was  brought ;  and  it 
appeared  in  evidence  that  the  presenting  of  the  peti- 
tion and  the  subsequent  proceedings  were  the  business 
of  the  custom  house  agent  of  the  plaintiff,  and  not  of 
the  lighterman;  the  plaintiff  having  declared  generally 
against  him  for  a  neglect  of  duty,  was  nonsuited^  In 
declaring  upon  a  contract  for  any  particular  quantity  or 
measure  of  merchandize  regulated  by  statute,  the 
measure  taken  by  itself,  without  reference  to  any 
custom  or  particlar  agreement,  must  be  taken  to  mean 

the 

^  Ijctryv,  Goodson,  4  D.  &  £.  6S7»    *  Whalley  »,  Wray,  3  Esp. 
Rep.  74. 
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the  Statute  measure,  and  therefore  unless  such  custom 
or  agreement  be  stated,  if  it  appear  in  evidence  at  the 
trial,  the  plaintiff  cannot  recover,  though  the  quantity 
he  laid  under  a  videlicet.  Therefore  where  the  plain- 
tiff declared  on  a  contract  for  a  large  quantity,  to  wit 
400  bushels  of  oats,  and  it  was  proved  that  the  contract 
was  for  so  many  bushels  according  to  a  certain  mea- 
sure different  from  the  statute  measure,  the  court  held 
there  was  a  fatal  variance ;  for  that  a  bushel,  gener ally^ 
meant  a  statute  bushel  ^ 

Time  of  per-      xhe  time  when  the  promise  is  to  be  performed  is 

fornaanceof      _  .1,1  ,        .     .  , 

promise.        always  material,  and  must  be  proved  as  it  is  stated, 

whether  it  be  to  depend  on  a  collateral  act,  as,  the 
the  request  of  the  defendant,  or  to  take  place  at  any 
particular  day  in  future^  or  in  a  reasonable  time,  or  'at 
any  certain  period,  to  be  reckoned  from  the  day 
mentioned  in  stating  any  other  collateral  fact;  and 
in*  the  latter  case,  it  is  obvious,  that  not  only  that 
period  must  be  stated  according  to  the  truth,  but  also 
the  day  from  which  it  is  to  be  reckoned.  Therefore, 
where  the  plaintiff  declared  that  on  the  first  of  No* 
vember,  SI  Eiiz.  he  had  delivei^d  to  die  defendant 
three  cloths,  and  the  clefendant,  in  consideration  there- 
of, promised  to  pay  him  «£'S0,  one  moiety  within  the* 
first  year,  and  the  other  moiety  within  the  second ; 
upon  non  assumpsit j  the  jury  found  that  the  delivery 
was  on  the  first  of  August,  81  Eliz.  and  it  was  ad* 
judged  for  the  defendant,  because  the  promise  proved 
was  not  the  same  on  which  the  plaintiff  had  declared^ 

With 


'  Hockin  V.  Cooke,  4  D.  &  E.  314.     *  Manday  v,  Martin,  Cro. 
Eliz.  £60. 
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With  respect  to  what  may  be  deemed  a  variance  in  Names  of 
the  statement  of  the  parties,  in  setting  forth  a  special  P*'^^*- 
promise  in  assumpsit,  it  seems  that  if  a  name  be  once 
mentioned  inaccurately,  but  it  is  afterwards  through- 
out the  declaration  stated  as  it  ought  to  have  been  at 
first,  the  name  first  mentioned  may  be  rejected  as  sur-- 
plusage.  Therefore  where  the  declaration  stated  that 
the  plaintiff's  testator  delivered  to  the  defendant  a 
bond, '  whereby  one  Lord  Viscount  Ga^'e  (instead  of 
Gage)  became  bound  to  him,  and  that  the  defendant 
promised  to  rci^eliver  the  bond  to  the  testator,  but  had 
not  re-delivered  it;  after  verdict  on  non  assumpsit,  the 
Chief  Justice  on  opening  the  case  thought,  that  as 
after  the  first  mention  of  Gave,  instead  of  Gage,  it 
was  Gage  in  the  declaration  throughout,  the  word 
Gave  might  be  rejected  as  surplusage ;  to  which  opi«  ' 
nion  Dennison,  and  Foster,  J.  inclined.  Mr.  J.  Den- 
nison  thought  that  there  was  sufficient  evidence  to 
provq  the  bond  stated  in  the  declaration,  and  it  was 
well  enough  after  a  verdict^  however  it  might  have 
been  upon  d  demurrer.  And  although  Wright,  J.  at 
first  thought  the  vamnce  a  material  one,  and  difficult 
to  be  got  over,  the  court,  after  taking  time  to  consi* 
der,  gave  judgment  fbr  the  plaintiff,  unanimously,  that 
the  evidence  supported  the  declaration,  and  the  word, 

Gave,  was  only  surplusage^. 

...  • 

If  the  contmdt  b#  slated  in  the  declaration  to  have  Number  of 
bein  made  with' the  plaintiff  alone,  and  it  appear  in  P**^*^- 
evidetice  to  haVae  been  m^b  with  any  other  person  or 
persons  besides  the  plaintiff,  the  variance  is  fatal,  and 
ground  of  nonsuit     But  if  it  appear  to  have  been 

made 

^  Alcorn  t,  Westbrook,  1  Wils.  115. 


f08  DCCliAKATION   IN  aP£CIAIi  ASSUMPSIT 

nade  by  the  defendant,  it  is  no  ground  of  nonsuit  that 
any  other  parties  jointly  promised  with  him^  but  only 
\  ground  for  a  plea  in  abatement.  If  the  plaintiff  de« 
clare  upon  the  contract,  all  the  joint  contractors  ought 
regularly  to  be  sued,  although  it  is  otherwise  if  the 
action  be  founded  upon  tort ;  and  there  seems  to  be  no 
difference  whether  it  is  brought  upon  an  express  or 
implied  contract.  Formerly,  indeed,  the  omission  of 
any  one  of  several  joint  contractors  in  an  action  of 
contract,  or  tort  founded  upon  contract,  might  have 
been  either  pleaded  in  abatement,  or  taken  advantage 
of  on  the  ge.neral  issue'.  But  it  was  afterwards  found 
more  convenient  and  reasonable  to  xequire  the  de- 
fendant to  plead  his  partnership  in  aba^tement,  as  each 
defendant  is  liable  for  the  whole  debt,  and  in  an  action 
for  money  paid  contribution  may  in  effect  be  ob* 
tained.  As  it  is  for  the  benefit  of  the  defendant  only 
that  his  co-contractors  should  be  sued,  if  he  do  not 
take  advantage  of  the  pattnership  by  pleading  in 
abatement,  it  is  supposed  to  be  waived ;  aad  he  ought 
to  claim  it  in  the  earliest  stage  of  the  cause^  and  not 
put  the  plaintiff  to  the  useless  trouble  of  itiaking  out 
his  case,  and*  afterwards  bring  forward  his  objection. 
The  matter  being  pleadable  in  Abatement  ought  not 
to  be  given  in  evidence^  Beaidesi  pjroof  l^t  the  con"* 
tract  was  made  by  another  .person  «s  well  im  the  defends 
ant  does  not  prove  that  the  defendant  did  not  con- 
tract;  though  if  9,  contMCt  be  alledged  to  be  made 
to  one  persom,  and  in  faet  it  was  made  to  more  than 
one,  the  rea8Qi>»  and  policy,,  of  the  case  are  dif-* 

^efent^ 

Non 

e  Boson  v.  Sandford,  1  She.  29>  101.  ^  Ricejv.  Sbute,  5  Bur. 
2611.  Abbot  V.  Smith,  2  Blac«  947*  S.  P.  And  see  1  Saund.  154. 
11.1.  291-  g. 
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Nor  can  it  be  objected,  on  the  general  issue,  that  the  Contract 
contract  is  stated  to  have  been  made  with  the  de-  ant  and  ano* 
fendant  only,  for  the  delivery  of  goods  to  him  which  ^®^- 
he  was  to  receive,  although  it  should  appear  in  evi- 
dence to  have  been  made  with  him  and  another  per- 
son jointly,  for  delivering  the  goods  to  them  both,  and 
that  they  were  both  jointly  liable  for  not  receiving 
the  goods  (a)- 

It 


(2)  Ge&maive  d.  Frederick,  Trin.  25  G.  3. 
As8!i]ni>sit,  tried  before  Lord  Mansfibld,  at  Westminster,  in  this  AwmnpMt  for 

^  '  not  receiving 

teiiD.    The  first  count  stated  that  the  defendant  had  agreed  to  bay  of  flints,  to  be  de- 

livered  to  d«« 

the  plaintiff  200  loads  of  flints  to  be  delivered  on  board  a  ship  called  fendant.  if  it  be 
the  Lord  Macartney,  and  that  the  defendant  refused  to  receiTe  the  w»e  to  be^ddi!^ 
goods.  There  were  several  other  counts,  one  of  which  was  a  com-  ^2ved*by*d^  ^^ 
men  wdebitatus  assumps  it  on  a  bargain  and  sale  of  the  flints.     At  the  ffndantmnd  ano- 

^  °,  ther,  it  is  no  va- 

trial  the  following  memorandum  was  produced  in  evidence,  and  fiance, 
proved  to  have  been  written  by  the  defendant.  **  Gravesend,  March 
29th.  20  carts  on  board  the  Lord  Macartney,  by  order  of  H.  IVede- 
rick  and  Captain  Neale."  Upon  reading  thb^  Mr.  Mingmf  for  the 
defendant,  contended  that  the  evidence  shewed  that  the  contract  was 
made  jointly  with  Frederick  and  Neale,  whereas  the  declaration  went 
on  a  supposed  contract  with  the  defendant  only.  Lord  Maksfisid 
was  of  opinion  that  this  was  a  variance,  which  might  be  taken  advan- 
tage of  at  thie  trial,  and  nonsuited  the  plaintifl";  although  it  was  con- 
tended, first,  that  the  paper  writing  did  not  import  a  contract  witk 
Frederick  and  Neale,  but  only  a  note  to  authorise  the  receiving  of  the 
Hints  on  board  the  ship ;  secondly,  that  supposing  it  to  amount  to  a 
contract  with  both,  yet  this  was  a  matter  which  could  only  be  taken 
^vantage  of  by  plea  in  abatement. 

Maimer  obtained  a  rule  to  shew  cause  why  the  nonsuit  should  not 
be  set  aside,  and  on  moving  for  the  rule,  mentioned  several  cases  in 
assumpsit:  Rice  v.  Shute,  5  Bur.  26ll.  Abbot  t?.  Smith,  Black. 
947.  Dixon  V,  Bowman,  B.  R.  M.  17(7.3.  (Cas.  div.  temp.  141.) 
Rces  ©.  Abbot,  Cowp.  832.  Boson  v.  Sandford,  Sho.  2.9.  102.  and 

the 
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Declaration       It  cannot  bc  objected  that  the  evidence  does  not 
by  a«ent!^^    cojTespond  with  the  declaration,  upon  a  contract  of 

sale  with  the  plaintijOfs,  though  the  sale  note  should 
shew  a  sale  by  them  as  brokers,  however  the  defendant 
might  be  at  liberty  to  set  up  that  aa  a  defence,  if  he 
would  suffer  by  the  contract  being  supposed  with  the 
plaintiffs.  Where  the  plaintiffs  have  a* special  property 
in  the  goods,  the  sale  may  be  declared  upon  as  by 

them« 


the  following  cases  on  bonds,  Whelpdalc's  ca^e,  5  Co.  119*  Shad  v. 
Moon,  Cn>.  Jac.  153.'  Cabell  v.  Vaughan,  1  Saund.  291*  Ascue  v. 
HoUingvorth,  Cro.  Elb.  494.  Sajer  v.  Chayter,  1  Littw.  695.  Ho- 
mer V.  Aioore,  M*  1750. 

Mingajf  shewed  cause  against  the  rule#  Many  cases  (he  said)  wer^ 
cited  to  prove  that  in  actions  against  a  partner  he  must  plead  the 
partnership  in  abatement.  That  he  did  notsdispute  ;  but  argued  that 
this  was  a  contract  for  delivery  of  ft  quantity  of  flints,  and  the  writtiod 
order^  if  it  proved  anything, proved  acontract  by  two,  whereas  the  dedt* 
ration  was  on  a  contract  by  Frederick  alone,  and  that  tho  flints  were  to 
bc  delivered  to  Frederick  only.  The  note  was  for  delivery  to  him  aud> 
aoothcr.  This  proved  a  different  case  from  that  laid.  The  plaintiff 
might  have^ued  Che  defendant  Kparatcly,  and  given  parol  proof  of  hta 
separate  liability. 

BaUwmf  same  side.  Promise  must  be  proved  as  laid.  This  was 
a  promise  to  deliver  to  two,  but  the  contract  stated  is  to  deliver  to 
the  defendant  only. 

Lord  Makstield,  (stopping  Mr.  Erskine  on  the  other  sideV-They 
may  both  be  liable.  His  Lordship  was  of  opinion  the  rule  ought  to 
bo^  made  absolute. 

WiLLES  and  Ashiiurst,  J.  same  opinion. 

BuLL£R  J.  This  is  the  same  contract.  The  objection  is  only  that 
it  was  with  another  as  well  an  the  defendant— Rule  absoltite. 
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them^  The  rule,  fui  facit  per  alium  facit  per  9e^ 
applies  to  the  statement  of  a  contract  made  by  a  third 
person  as  agent  for  either  party;  though  perhaps  it  may 
be  otherwise  where  the  agent  expressly  contracts  in 
his  own  name,  notwithstanding  as  -between  him  and 
his  iMincipali  it  is  understood  to  be  for  ,the  benefit  of 
the  latter,  if  that  be  not  known  to  the  defendant;  at 
all  events  where  the  defendant  is  prejudiced  by  being 
sued  by  tlie  principal. 

In  an  action  by  the  consignor  of  goods  against  a  B^  consignee 
carrier,  if  the  declaration  state  that  the  goods  were  to  *  ?*'"«'• 
be  carried  for  a  certain  hire  and  reward  to  be  paid  by 
the  plaintiff,  and  it  appears  in  evidence  ^t  the  con^ 
iignee  had  agreed  with  the  plaintiff  to  pay  the  carriage 
of  the  goods,  such  evidence  proves  the  declaration ; 
for  the  consignor  is  legally  liable  for  the  carriage  to  the 
carrier,  whatever  may  be  the  contract  between  the 
former  and  the  consigneei.  It  is  another  question  who 
is  the  proper  parly  to  bring  the  action  against  the  car- 
rier. That  does  not  always  depend  upon  the  vesting 
of  the  property,  which  may  vary  in  different  cases'^;  for 

where 

^  Atkyns  v.  Amber,  2  £sp.  Rep.  493.    j  Moore  v.  Wilson,  1  D.  ^ 
E.  659  (3).    ^  Vale  v.  Bayle,  Cowp.  204.  And  see  Bui.  A",  P.  36. 


(3)  In  granting  the  rule  to  shew  cause  in  this  case,  the  court 
seemed  to  rely  chiefly  on  a  letter  from  the  consignee  which  was  ofiered 
in  evidence,  by  which  a  particular  knode  of  conveyance  was  pointed 
out,  different  from  that  by  which  the  goods  were  sent.  BuUer,  J.  in 
delivering  the  opinion  of  the  court  on  making  the  rule  absolute,  ob- 
served, that  the  allegation  in  question  was  unnecessarily  made ;  and 
although  a  witness  swore  that  the  vendee  was  to  pay  the  carriage,  that 
mast  be  understood  between  the  vendor  and  vendee,  for  as  between  the 
carrier  and  vendor,  the  latter  was  undoubtedly  liable.  M.S.S. 
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where  the  agreement  is  between  the  plaintiff  and  the 
earner,  who  is  to  be  paid  by  the  plaintifF,  the  action  is 
{properly  brought^  In  one  case  indeed  it  was  held, 
that  the  contract  respecting  the  carriage  of  the  goods» 
and  the  right  to  maintain  an  action  upon  that  contract, 
must  be  governed  by  the  consideration  in  whom  the 
legal  property  was  vested;  he  being  the  person  who 
has  sustained  the  loss,  and  who  therefore  is  the  proper 
party  to  call  for  compensation.  In  the  case  alluded  to, 
the  goods  were  directed  to  be  sent  by  a  certain  carrier, 
and  they  were  delivered  to  that  carrier  accordingly. 
It  was  admitted  that  the  action  might  be  brought  by 
the  consignor,  where  he  is  to  be  answerable  for  the 
price  of  the  carriage,  by  special  agreement  between 
him  and  the  carrier.  But  the  mere  booking  of  the 
goods  by  the  consignor  was  considered  to  have  been 
done  by  him  as  the  agent  of  the  consignee;  and  it  was 
observed,  that  generally  speaking,  the  carrier  knows 
nothing  of  the  consignor,  but  only  of  the  person  for 
whom  the  goods  are  directed,  and  to  whom  he  looks 
for  the  price  of  the  carriage  upon  delivery.  It  was  ad- 
mitted that  the  legal  property  bein^  vested  in  the  con- 
signee he  might  maintain  the  action,  and  as  no  evi-* 
dence  of  any  special  agreement  was  given,  it  was  held 
that  the  consignor  could  not  maintain  it^.  However, 
this  decision  seems  to  proceed,  in  a  great  measure,  upon 
the  ground  that  the  delivery  to  a  carrier,  specially 
named  by  the  consignee,  is  as  a  delivery  under  his 
special  order ''. 

If 

*  Davi^  V.  James,  5  Bur.  26S0.  >"  Dawes  v.  Peck,  8  D.  &  E.  330. 
Fleming  v.  Simpson,  1  Camp.  40, 1.  And  sec  2  Camp,  21.  3ff.  *>  3  B. 
&  P.  53.  And  see  iTaun.  300. 
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If  the  declaration  vary  from  the  contract,  in  the  de*-  Misdesciip- 
scription  of  thie  subgect  matter  of  it,  the  variance  is  |^"  matter 
fatal ;  as,  where  the  plaintiff  declared  upon  an  agrees  of  contract. 
ttient  tx^  deliver  soil  or  breeee;  with  a  count  for  money 
had  and  received,  and  it  was  proved  that  the  agreement 
was  to  deliver  soil  only,    which  was  different  from 
breeze;  it  was  held  that  the  plaintiil*  could  not  recover 
damages  for  the  non-delivery,,  on  the  special  count,  be- 
cause of  the  variance,  nor  the  money  paid  for  earnest^ 
upon  the  general  count,  because  the  agreement  was 
still  in  forced 

Therb  seems  to  be  a  distiiiction  ib  dieclaring  upon  Difference  be- 
contracts  for  services,  or  the  like,  where  the  plaintiff  f^^^  ^cawil 
declares  upon  a  general  custom  of  the  realm,  as,  against  custom  or 
a  builder,  that  such  workmen  are  bound  to  do  their  ^^^^arcon-*^ 
work  in  a  workmanlike  manner;  and  where  the  plain*-  tract. 
tiff  declares  upon  a  special  contract     In  the  former 
case,  if  the  plaintiff  states  a  general  promise  to  do  the 
defendant's  duty,  and  then  shews  that  he  did  certain 
work  in  an  unworkmanlike  manner,  it  does  not  mat- 
ter whetlier  that  was  all  the  work  he  was  employed  to 
do  or  not,  so  that  it  be  within  his  employment ;  but  if 
the  plaintiff  declares  upon  a  special  contract  to  do 
certain  work,  he   ought  to    prove   the  contract  as 
laid  ',  and  if  the  contract  proved  be  more  or  less  ex'- 
tensive  than  that  laid,  the  variance  is  fatal,  and  the 
plaintiff  must  be  called.    Thus,  where  the  plaintiff 
declared  upon  an  undertaking  to  repair,  alter,  and  en- 
large a  housCy  particularly  a  certain  room  in  it;  but  the 
evidence  was  that  the  plaintiff's  house  having  been 

damaged 

""Cook^  V.  Miubtoue,  1  N.  R.  351.    p  Gilb.  cas.  L.  &  £.  S39. 
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damaged  by  fire,  he  applied  to  one  of  the  ittsaracice 
offices  to  make  it  good,  and  they  employied  the  de- 
fendant to  repair  it  for  a  oertam  sum,  and  the  plain  tiff 
agreed  with  him  to  make  aonve  alterations  in  one  room 
only;  Lord  Hardwicke  hdld  the  variance  to  be  fatal» 
and  nonsuited  the  plaintiff ''.  It  is  frequently  ad<^ 
viseable  to  declare  both  on  a  geneml  custom  or  duty, 
and  also  on  a  special  agreement  or  aMvimpsit,  as»  in  ac- 
tions against  attomies  for  negligence. 


\ 


Condition  of      A  declaration  on  an  absolute  promise  cannot  be  sup^ 
perfonnance.  ported  in  evidence  hy  proof  of  a  conditional  promise ; 

80  that  the  plaintiff  must  declare  according  to  tlie  &ct^ 
and  state  the  condition  according  to  the  terms  or  legal 
effect  of  the  contract^  and  }f  he  do  not,  he  cannot, 
have  judgment  In  assumpsit^  where  the  plaintiff  de* 
clared  that  in  consideration  the  defendant  should  enjoy 
certain  gooda,  he  would  pay  him  auch  a  sum,  and  the 
jury  upon  non  assu^^ity  found  that  he  promised  to 
pay  '^  if  he  enjoyed  the  goods/'  it  was  adjudged  for 
the  defendant;  because  the  plaintiff  had  declared  ofaM 
absolute  promise,  and  the  jury  found  a  conditional 
one'.  So,  there  can  beno  doubt,  hut  that  if  the  plaintiff 
declare  on  a  conditional  promise,  and  the  promise  ap^ 
pear  to  have  been  absolute ;  or  on  a  different  xondir 
tkm^  or  other  conditions,  than  the  declaration  has 
stated,  itwiUbefatal^\ 

Election  of       If  by  the  contract,  it.  is  optional  in  the  defendant  to 
performance,  ^{y^^  ^  y^^  ^  grater  quantity  of  goods  at  different 

tini«s,  and  it  is  not,  abaolutely,  for  the  delivery  of 
aitfaei  quantity  in  particular,^  at  any  certain  time,  the 

contract 

« 

m 

4  Witherington  v.  Buckland,  Hardw.  309.    '  Mustard  v.  Hopper, 
Cro.£Iiz.  149.  X  Leon.  173. S. C.     U  N.  R.  351»ai»re  115. 
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contract  must  be  stated  in  the  declaration  according 
to  the  original  terms  of  it;  therefore  in  a  late  case,  . 
where  the  contract  l^ras  for  the  purchase  of  one  hun^ 
dred  bags  of  wheat,  forty  or  fifty  of  which  were  to  be 
delivered  on  one  market  day,  and  the  remainder  on 
the  tt^xt  market  day;  and  the  plaintiff  declared  as 
upon  an  absolute  contract  tf)  deliver  forty  of  th^  bags 
immcdiattly^  and  the  remaining  sixty  bags  on  ^he  next 
market  day;  although  it  was  argued  that  die  plaintiff 
having  made  his  election  to  deliver  forty  bags  on  the 
first  day,  (as  was  the  fact),  he  thereby  put  an  end  to 
the  option  he  originally  had,  yet  the  variance  was  held 
fatal*.  So,  where  the  contract  was  to  deliver  goods 
within  fourteen  days,  or  as  soon  as  a  certain  vessel 
arrived,  the  arrival  of  the  vessel  took  place  after  the 
fourteen  days,  and  the  plaintiff  in  one  count  declared 
on  an  absolute  contract  by  the  defendant  to  deliver  the 
goods  within  fourteen  days,  and  in  another  count  to 
deliver  on  the  ship's  arrival ;  but  there  being  no  count 
laying  the  contract  in  the  altemativei  the  court  held 
the  variance  fatal  \  Again^  where  the  plaintiff  declared 
on  a  contract  to  pay  him  wages  at  a  certain  rate  per 
month,  during  a  voyage  from  London  to  Africa  and 
from  thence  to  the  West  Indies,  axid  in  tite  articles  the 
voyage  was  described  to  be  from  London  to  Africa  and 
from  thence  to  the  West  Indies  or  America,  the  vari« 
ance  was  held  fatal ;  although  tiie  ci^>tatn  put  an  end 
to  the  voys^  in  the  West  Indies,  and  discharged  the 
crew  there ;  and  the  voyage  wait  laid  under  a  videlicet*; 
On  the  other  han4  where  the  defendant  has  no  option 
given  him  by  the  contract,  which  is  tcrdetiver  a  certain 

quantity 

^  Penny  v.  Porter,  8  East  8.  "  Shipham  v.  Saunders,  Id.  4*  jyb(sr. 
<"  Whit* 9.WiboD,  8  P.  ^  B.  Il6.  Et  %id^  antt  92. 
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,  quantity  of  a  particular  sort  of  merchd^udize,  and  the 

plaintiff  declares  upon  an  optional  contract,  to  deliver 
that  or  a  different  species  of  merchandize,  the  variance 
is  equally  fatal  as  where  the  plaintiff  declares  upon  an 
absolute  contract,  and  the  contract  appears  in  evidence 
to  have  been  conditional  or  optional.  Therefore  where 
ths  declaration  was  in  assumpsit,  upon  an  agreement 
to  deliver  thirty-five  chaldron  of  soil  or  breeze,  and  it 
appeared  it  evidence  that  the  agreement  was  only  to 
deliver  soil,  and  that  soil  and  breeze  were  very  different 
things,  it  was  held  that  he  could  not  recover  on  his 
special  count ;  and  although  there  was  also  a  count  in 
the  declaration  for  money  had  and  received,  he  could 
not  recover  on  that  count  the  money  paid  for  earnest, 
because  the  special  contract  still  remained  in  forced 
The  framers  of  the  special  count  appear  to  have  sup- 
posed soil  and  breeze  to  be  the  same  thing. 

Partial  state-      It  has  been  before  observed,  that  where  the  plaintiff 
mise  founcL    declares  upon  one  thing  as  the  consideration  of  the 

promise,  and  the  consideration  of  it  is  composed  of 
several  things,  it  is  fatal  ^.  Here  it  is  proper  to  men- 
tion,  that  if  the  plaintiff  declare  upon  a  promise  to  do 
one  thing,  and  upon  non  assumpsit j  it  is  fbund  that 
the  defendant  promised  to  do  that  thing  and  another, 
which  lie  has  not  performed,  he  cannot  have  Judg- 
ment for  any  part,  where  the  promise  is  entire ;  aU 
though  it  is  otherwise  in  an  action  for  deceit,  wherein 
if  part  only  be  found  for  the  plaintiff,  judgment  may 
be  given  for  that  part*.  Ttf  this  rule  may  be  referred 
the  case  in  the  term  reports,  where  the  plaintiff  de* 
clared  upon  a  special  agreement  to  buy  of  the  defendant 

all 

"f  Cook  r.  MuDstone,  IN.  R.  S51.  Ante  14,  &c.  113.     "^  AnUSj. 
^King  V.  Robinson,  Cro.  Ells.  79*  80. 
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all  the  fat  he  should  have  to  dispose  of  for  1£  months, 
at  a  certain  price,  and  the  agreement  proved  was,  that 
the  plaintiff  was  to  give  that  price  at  all  events,  and 
and  if  he  gave  any  other  person  more,  he  was  also  to 
give  as  much  more  to  the  defendant  This  was  held  a 
fatal  variance^.  This  case  may.  also  be  ascribed  to 
other  principles,  namely,  that  the  consideration  of  the 
promise  was  not  fully  or  truly  set  forth;  and  that  the 
agreement  stated  in  the  declaration  was  for  a  particular 
price  absolutely,  whereas  tlut  proved  was  for  the  price 
stated  or  some  other  conditionally  ^ 

■ 

So,  where  the  jury  find  only  pait  of  the  promise  de-  Partial  find* 
clared  upon,  the  plaintiff  eannot  have  judgment;  liiere^  mfsesult^ 
fore  where  the  plaintiff  declared  that  in  consideDaticn 
he  would  onarry  the  defendanlf s  daughter,  he  pronxised 
to  ^ve  him  «£30,  and  to  procure  him  all  the  com 
growing  on  certain  lands,  and  to  provide  the  wedding 
dinner ;  the  defendant  confessed  the  promise  of  ^80  to 
the  plaintiff,  so  as  he  would  procure  a  leaser  of  certain 
land  for  his  daughter's  life^  and  traversed  the  other 
promises;  the  jury /found  the  promise  of  «£20,  but 
nothing  else ;  and  it  was  held  tliat  it  was  not  the  sasne 
promise  as  stated.  Accordingly,  judgment  was  given 
against  the  plaintiff  ^  So,  if  the  plaintiff  declare  upon 
a  promise  to  do  several  thingSi  and  the  defendant  plead 
performance  of  the  one  and  non  assumpsit  as  to  the 
other,  although  the  jury  find  that  the  defendant  did 
not  perform  the  first,  and  that  :he  promised  as  to  the 
other,  without  finding  that  he-protnised  as  to  ^e  first 
also,  such  a  finding  is  naught;  for  there  being  but  one 

entire 

y  Churchill  v.  Wilkius,  1  D.  &  E.  447-  '  Ante  5S.  114.  •  SiHuas  u 

Westcot.  1  Leon,  299« 
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entire  assumpsit ^  it  cannot  be  apportioned,  and  there* 
fore  they  ought  to  tod  the  whole  forthe  plaintilF,  or 
against  him.  In  such  ca^O)  it  is  not  a  good  |^ea  that  the 
defbttdant  performed  one  of  the  things,  and  did  not 
nndertake  as  to  ^he  other;  and  therefore  the  plaintifF 
may  demur  to  isuch  plea,  and  if  he  do  not,  and  the  jury 
find  as  above,  -the  court  will  award  a  fepleader\ 


Promiie 
partly  ille* 
gal. 


Althoiigh  part  of  a  promise  be  lafdul,  yet  if  that 
pait  .be  dependent  upo»  another  part  whkh  is  unlaws 
fill,  the  declaration  is  bad;  therefbre  where  the  plain<« 
tiff  declared  that  the  defendant  had  seized  the  gooda 
of  J.  S.  on  a  writ  of  elegit ^  sued  and  delivered  by  the 
^aiadff  to  the  defendant  as  depuly  sbcrif;  whereon  a 
seiiame  had  been  nsule  but  no  inquisition  had  been 
takdi;  and  in  considafajtion  that  die  phintiir  would 
sue  out  and  ddiver  to  the  defendant  another  such  writ, 
and  authorize  ^ome;  one  to  receive  the  goods,  he  pro* 
mised^.to  cause  themitb  be  found  by  inquiaition,  and 
deiiveoed  to  suck  person ;  the  court  held  diat  tlie  firnt 
seizure  was.  bad  for  want  of  an  inquisition,  and  the  de^ 
fondant  ti^ereby  becaatie  a  trespasser  ai  initio^  ami  tb^ 
piMniae  was  tocore  that  tort,  therefore  although  it  was 
fa»?ful  in  part,  yet  as  itwas  pardy  illegal,  the  defendant 
had  judgment^ 


Conse-  If  the  promiae  do  not  appear  to  be  warranted  by; 

2!!!l^^kf     ^^  coaisidetation  stated^  or  it  ctonot  be  collected 

promise  be- 
ing defective,  firom  the  record  wfaatl  special  contract  was  meant  to  be 

Btot^^^'"'^  stated^,  or  th^  contvaqt  staled  appear  to  be  such  upoQ 

which 


^  Easte  V.  Farmer,  Mar.  100.    ^  Sed  quf    ^  Morris  v.  Chapman,  T. 
Jon.  24.  Lord  Lexington  v.  Clarke,  2  Vent.  223.  S.  P.  And  &ee  7  D 
&  £•  201.    <  7  D.  and  E,  348, 350.    ^  2  B.  &  P.  267. 
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which  an  action  of  assumpsit  will  not  he',  the  defend" 
ant  may  take  advantage  of  the  objection  by  demurrer» 
or  motion  in  arrest  of  judgment,  or  writ  of  error,  even 
after  verdict ;  but  when  it  may  be  collected  from  the 
record  what  special  contract  was  meant  to  be  stated 
any  defect  or  uncertainty  in  the  statement  on  the  record 
may,  after  verdict,  be  supplied  by  intending  it  to  have 
been  proved  before  the  jury  ^.  A  variance  can  only  be 
objected  to  at  the  trial,  unless  the  jury  find  a  special 
verdict^;  for  otherwise  the  objection  will  not  appear 
upon  the  record. 

9 1  Com.  Dig.  tit.  action  ou  the  case  upon  assani{mt^  F.  145;  Arc 
*»2  B.  &  P.  267.  Et  vide  ante  Jl.  102.    'Ante  II7. 
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CHAPTER  V. 


V. 


or    THE     AVEftMEKTS    OF    PERFORMANCE    OR   EXCUSE 
OF    PERFORMANCE,    IN    GENERAL. 


Afcments     "V^THERE  the  defendant's  obligation  to  perform  his 
ance  &c?"  P^^*'  ^^  '^^  contract  depends  upon|  or  is  con- 

where,  gene-  npcted  With  the  perforinance  of  the  plaintifTs  part  of 
ray,  neccjr  .  ^^  ^^  ^^^  collateral  event,  it  be^ome3  i^ec^ssary  to  a 

logical  statement  of  thp  cause  of  actioni  to  aver  o^^ 
^Uedg?  the  performance,  or  ^ome  excua^  for  the  non? 
perfotinance  of  the  plaintiff's  part  of  the  contract,  or 
t:he  happening  of  th^t  event  on  wl^ich  the  defen^apt'^ 
obligation  to  perform  it  depends,  Such  statement  i^ 
generally  introduced  after  the  allegation  of  tl^e  prq- 
mise,  And  |>efQre  the  assignment  of  thp  bveacji  of  it  j 
that  being  the  natqral,  and  i^  genera)  the  most  con-r 
yenient  order  of  statement.  But  aveimenb  of  perr 
formance,  &pt  may,  and  are  sometimes  stated  in  the  in- 
ducement, or  the  breach;  an4  there  can  be  no  doubt 
but  that  any  other  order  of  statement  than  that  men-r 
tioned  above  may  be  adopted,  if  found  more  con- 
venient, as  is  sometimes  though  not  frequently  the 
case.  Where  the  defendant's  obligation  to  perforfn  hi^ 
part  of  the  contract,  is  altogether  independent  of  and 
unconnected  with  the  plaintiff's  performance  of  his 
part,  or  any  other  event,  the  declaration,  after  stating 

the 
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the  promise  itself,  without  any  intermediate  averment 
or  allegation,  should  proceed  immediately  to  the  as* 
sigjiment  of  the  breach  ;  as,  in  the  case  of  a  declaration 
on  a  warranty  of  cattle  or  goods,  Avhere  the  plaintilfF 
declares  upon  a  consideration  executed,  by  the  pur- 
ch^,  at  the  time  of  the  warranty  alledged.  In  consi- 
dering the  averments  of  performance  or  excuse  of 
performance  in  special  assumpsit,  it  will  be  proper  to 
observe  first,  where  such  averments  are,  in  general  ne- 
cessary, and  where  not;  secondly,  to  state  how  they 
must  in  general  be  made;  and  thirdly  when,  and  how 
the  want  or  defect  of  them  may  be  taken  advantage  of 
or  cured;  and  afterwards,  to  take  notice  of  such 
pverments,   in  particular  actions  of  assumpsit. 

Where  the  consideration  is  executory,  the  execution  Distinctio 
or  performance  of  it  should  be  averred  in  the  declara-  where  the 
tion;  but  if  the   contract  be  stated  by  way  of  reci-  h°excc"tory" 
procal  agreement,  the  declaration  need  not,  in  general,  ®^  executed, 
shew  that  the  plaintiff's  part  of  it  was  performed  or 
executed.    A  proper  averment  of  the  performance  or 
execution  of  it  will  sometimes  cure  a  defect  in  the 
statement  of  the  consideration  itself,  if  the  defendant 
do  not  demur,  but  plead  the  general  issue;  and  although 
there  be  no  such  averment,  yet  if  the  defendant  plead 
specially,    in  denial  of  the  performance  Or  execution 
of  the  consideration,  the  plaintiff  may  reply  that  it 
was  performed  and  executed  at  such  a  time  and  place, 
and  thereby  cure  the  defect  in  the  declaration*.     But    . 
it  is  very  unusual  to  plead  special  pleas  of  this  sort  in 
assumpsit.     Where  the  conbideration   is  admitted  by 

the 

•2  Brownl.  137.  1^2  Mod.  466.  Cro.  Car.  385\  1  Vent.  214. 
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tiie  promis^  tD  be  executed,  no  avernmit  of  pecform* 
Mce  is  in  gesenl  necessary* 

wlieT«  plain-  Where  the  plaintiff  declares  on  mutual  promises, 
JrS™^'  thei«  is  this  distinction;  that  if  the  performance  of 
ance,  is  the  the  plaintiff's  promise,  and  not  the  promise  itself,  is 
owMi  era-      ^jj^  consideration  for  the  defendant's  promise,    it  is 

executory,  and  must  be  averred ;  but  where  the  one 
promise  is  the  consideration  of  the  other,  the  flsintiff 
need  not  aver  performance,  the  consideration  being 
executed  ^  Whether  the  plaintiff's  promise,  or  the 
performance  of  it,  be  the  consideration  of  the  ^de^ 
fendant's  promise,  entirely  depends  upon,  and  must 
be  gathered  from,  tiie  nature  and  language  of  the  agree*^ 
ment ;  therefore  where  the  plaintiff  declared  that  he 
had  ^eed  to  release  an  equity  of  redemption,  in  con- 
sideraticm  whereof  the  defendant  promised  to  pay  him 
a  sum  of  money,  it  was  determined  that  the  making 
^  of  the  release,  and  not  the  promise  to  make  it,  was 
the  consideration  of  the  defendant's  promise,  and  being 
executory,  it  was  a  condition  precedent^  which  must 
be  averred ;  although  if  there  had  been  on  one  side  a 
positive  promise  to  lelease  the  equity  of  redemption, 
and  on  the  other  to  pay  the.money,  the  plaintiff  might 
,  have  brought  his  action  without  any  averment  of  per- 
formance ^  . 

Reasonthcrc;      Where  there  is  a  mutual  promise,  as,    if  A.  pro- 

?onfwh  "re  ^^  ^-  *^^^  ^®  ^^^  ^^  *  certain  thing,  and  B.  pro- 
promise  is      mise  A.    that  in  consideration  thereof  he   will  do 

conditional.  -  ^^^^u^^ 

or  absolute.  another 

^  jtnte  S5.  ^  Thorp  v.  Thorp,  12  Mod.  460.  1  Salk.  171.  1  Ld. 
Raym.  664.  S.  C.  Lea  v.  Exelby,  Cro.  Eliz.  8S8.  Bettisworth  v. 
Campion,  YcW.  133, 4.  6mith  v.  Shalbcriy,  2  Mod.  34.  Martindale  v. 
Fiiher,  1  WiU.  SS.  S.  P. 
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t 

another  things  if  either  of  them  faring  «ii.action  agaimt 
the  other  for  not  dmng  the  thing  p? onised^  it  is  not 
necessary  for  him  even  to  alledge  timt  he  was  ready  to 
do  that  whioh  he  himself  promised ;  for  if  there  be  a 
breach  of  the  contract  on  the  plaintiff's  part,  the  de-- 
fendant  may  bring  his  action  for  it^  lis  the  case  cited, 
a  distinction  was  taken  by  firamston,  where  the  pro- 
SBse  IS  oonditioiial,  and  where  absolute;  which  dif- 
ference was  adopted  by  the  bar,  and  the  bench.  '    < 

In  the  case  of  Thorp  against  Tliorp,  just  quoted,  Nodiffcrenct, 
which  is  the  leadings  case  upon  this  subject,  Cowper  whether  conr 

«•       ,  ,        1  .     7*     .        •  -1  1  sideration  he 

oifered  to  taxe  this  distiliction,  with  respect  to  the  ne*  benefit  to  de- 
cessity  of  alledgiug  perfonnance,  where  the  plaintiff  **endaat,  w 
declares  upon '  mutual  prmnises ;  that  where  the  plain«> 
tiff's  promise  is  of  a  valuaHe  thing  to  the  defendant, 
it  should  be  suftcient  without  alledgtsg  performance, 
but  where  the  plaintiff's  promise  is  of  a  thing  not 
valuable,  but  a  sufficient  consideration  fot  the  pn>- 
mise  of  the  4c^dant,  because  of  it's  being  a  pre- 
judice to  the  plaintiff,  there  perlbrmaxi«§  of  the  plains- 
tiff's  promise  should  be  alledged.  But  Holt,  C*  J. 
held  that  there  was  no  such  difference  ^ 

Where  the  declaration  stated  that  the  pteintiff  pro*  xhc  word, 
ttused  to  build  a  house,   and  the  defendant  promised  ''  ^or"  ^^^ 

not  &lwftv0 

to  pay  him  £%Ofor  his  labour,  Hale,  C.  J.  and  Rains-  ^akc  a  con- 
foii,  J.  held  that  the  plaintiff  must  aver  that  he  had  J^*^"^  P'^^^cc- 
built  the  house^  or  was  hindered  by  the  defendant 
from  building  it,  because  they  thought  the  word  pro 
imde  a  condition   precedent;    though  Twisden,    J. 
thought  otherwise.     It  was  adjourned;  and  afterwards 

being 

*  Thorp's  case,  Mar.  7S.    *  12  Mod.  455. 
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being  moved  ag!un,  and  Twisden,  J«  letaining  his  for* 
ner  opinion,  the  court  gave  judgment  for  the  plaintiff; 
Hale,  C.  J.  and  the  other  judges  holding,  that  the 
plointiff  having  declared  ihat  he  was  alwa^^s  reacly, 
and  that  he  oi^red  to  perfonn  the  agreement  in  all 
things  on  his  part,  ^Vas  a  sufficient  averment,  after 
verdict'.  This  case  seems  to  prove  that  the  word 
^^  ibr'-  does  not  always  make  a  condition  prcoedent ; 
for  the  ahove  averment  could  not  otherwise  be  suf* 
ficient. 

I 

Or  thewords,      Where  t^e  plaintiff  declared  that  it  was  mutuaHy 
*'  in  consider-  agreed  between  him  and  the  defendant  that  he  sboidd 

ation  there-     ^*  ,  .     .  .  .  ,     i         . 

of;",  or  tbe    convey  his  mterest  m  a  certam  estate,  and  that  tn 
^^*  €09isideration  thereof  ^  the  defendant  should  pay  him 

a  certain  sum  of  money,  &c.  it  was  held  that  the  de- 
fendant's agreement  did  not  depend  upon  the  piaintiflF'a 
performance,  but  his  agreement;  and  the  considera- 
tion being  the  reciprocal  promise  on.  which  the  de- 
fendant had  a  remedy,  in  case  of  the  plasntifF's  non- 
performance, his  performance  need  not  be  averred'. 
£ut  it  seems  to  have  been  admitted  that  if  the  defend- 
ant's obligation  had  depended  upon  the  plaintiff's  per- 
formance, and  the  consideration  had  been  the  perform* 
ance  of  his  promise  and  not  the  promise  itsdf,  it  would 
have  been  otherwise.  If  tins  case  be  law,  and  can  ht 
rconconciled  with  that  of  Thorp  and  Thorp,  cer- 
tainly none  stronger  can  be  adduced  to  shew  that  the 
necessity  of  alledging  performance  altogether  depends 
upon  the  nature  and  sense  of  the  agreement*;  which, 

without 

^  PctcTs  ©.  Opic,  2  Saund.  350.    «  Gibbons  ».  Prewd,  Ilardr.  102. 
And  see  Anon.  1  Lev.  87.  Beany  v.  Turner,  1  Lev.  2SS,  Mansfield  v, 
Stephen,  Comb.  25(). 
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without  doubt,  are  the  only  sure  guides  by  which  the 
necessity  of  alledging  performance  can  be  known,  and 
are  recognized  as  such  by  all  the  modem  authorities. 
The  order  in  which  the  different  stipulations  are  found 
in  the  agreement  is  immaterial ;  though  it  is  other- 
wise with  respect  to  the  order  of  time  in  which  they 
are  to  be  performed^.  ^  Many  of  the  old  cases  are 
thus  reconcileable ;  although  they  appear,  at  first  sight, 
to  have  been  determined  on  narrow  and  fallacious 
principles.  It  is  not  within  the  scope  of  a  work  of 
this  nature,  to  consider  what  words  will  make  a  con- 
dition, or  what  will  be  construed  as  a  proviso  or  cove* 
nant,  but  it  may  be  proper  to  observe,  that  the  same 
words  may  be  construed  to  operate  difterently  in  dif- 
ferent cases,  as  the  nature  and  meaning  of  the  con* 
tract  may  require  \ 

But  although  where  there  is  promise  for  promise.  Where  they 
made  at  the  same  time,  no  averment  of  performance  jStion*  ct^" 
is  in  general  necessar}^,  and  the  word  "  for"  does  not  formancc,  or 
always  make  a  condition  precedent;  yet  where  that,  j^us^bc  ^ 
or  any  other  expression  indicates  that  the  act  to  be  averred, 
done  by   the  plaintiff  is    intended  to  be  a  condition 
precedent  to   the   defendant's   performance,    or  the 
mutual  contract  consists  of  conditions  to  be  performed 
at  tlie  same  time,  the  plaintiff  must  aver  and  prove 
either  an  actual  performance,  or  tender,  or  readiness  to 
perform  the  contract  on  his  part,  in  order  to  entirlc 
him  to  his  action.    Therefore  where  the  plaintiff*  de-* 
clared  that  in  consideration  he  had  promised  to  deliver 

to 


*"  1  East.  203.  6  D.  &  E.  570.  66S.    7  D.  &  E.  130.    Willcs  3  57.  a. 
I  Saund  320.  n.  4.  2  Saund  lOS.  n.  3.    '  1  D.  and  £.  645. 
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to  the  defendant  a  cow,  the  defendant  pr^Ntnised  to 
pay  him  such  a  sum  of  money,  it  :^as  held  that  the 
plaintiff  need  not  aver  a  delivery  of  the  cow,  because 
it  was  promise  for  promise,  and  such  premises  are  good 
if  they  appear  to  have  been  made  at  one  instaat,  thoiigli 
otherwise  they  are  nuda  pacta^ ;  but  if  the  agreement 
•  were  that  the  plaintiff  should  deliver  to  the  defendant 
a  cow,  Jhr  which  the  defendant  should  deliver  to  the 
plaintiff  a  horse,  there  the  delivery  of  the  cow  would 
be  a  condition  precedent  to  be  performjsd  before  the 
action  is  brought  for  the  non*delivery  of  the  horsei  and 
the  delivery  of  the  cow,  must  there£(Mre,  in  such  case^ 
be  averred  ^  And  where  the  defendant's  agreemoit 
was,  to  pay  so  nmch  money  for  stock  six  months  after 
the  bargain,  the  plaintiff  transferring  the  stock,  and 
the  plaintiff  at  the  same  time  gave  a  note  to  the  de« 
fendant  to  transfer  the  stock,  the  defendant  payings 
&c.  it  was  held  by  Holt,  C.  J.  that  if  either  party 
would  sue  upon  the  agreement,  the  plaintiff  for  not 
paying,  or  the  defendant  for  not  transferring,  the  one 
must  aver  and  prove  a  transfer  or  a  tender,  and  the 
other  payment  or  a  tender,  within  the  limited  time; 
therefore  he  obliged  the  plaintiff  to  prove  a  transfer  or 
a  tender  and  refusal  within  the  six  months^  The  per* 
formance  or  an  excuse  for  non*performance*  of  a  con>^ 
dition  precedent  must  be  averred,  whedier  it  be  in  the 
affirmative  or  negative,  and  whether  it  is  to  be  per* 
fe^Hned  by  the  plaintiff  or  any  other  person.  The 
cases  are  uniform  to  shew  that  if  the  plaintiff  under- 
take 


^  Nichols  "0.  Raynbi^d,  Hob.  88.  recognized  iWils.  88.  Yelv.  133, 
4.  S.  P.  k  12  Mod.  46o.  1  Com.  99.  1  Salk.  Ii2.  S.  P.  ^  CaUond  «. 
Briggs,  1  Salk.  1  It. 
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take  for  the  act  of  a  stranger,  the  act  must  be  dooCi 
Hid  averted  and  proved  to  be  performed"'* 

Where  a  day  is  i4>pointed  for  the  domg;  of  the  act  if  day  for 
or  thinir  acreed  to  be  done  by  the  defendant,  and  that  <*c^5»<*»nt'i 

1       M  n  1  n        \  i*  performance 

day  be  aftec  the  tune  for  the  perfonnance  of  the  be  after  that 
plaintiff V  promise,  if  the  defendant's  agreement  be  ***'  plaintiff*. 
expressed  to  be,ybr,  or,  in  consideration  of,  the  thing 
to  be  performed  by  the  plaintiff,  or  with  such  other 
words,  as  make  a  condition  precedent,  there,  perfor- 
mance must  be  averred.  Thus,  where  the  plaintiff  de* 
dared,  that  in  coiisideration  his  testator  promised  to 
assure  ccurtain  lands  before  Michaelmas,  the  defendant 
promised  to  pay  him  so  much  money  for  the  lands; 
because  the  assurance  was  to  have  been  made  ficst^ 
and  the  money  to  be  paid  aftei'wards  for  the  land, 
though  there  were  mutual  promisesi,  yet  it  was 
adjudged  that  the  action  would  not  lie  for  the  mone}^ 
without  averring  and  proving  the  assurance  to  have  been 
made  ^  So,  where  A.  agreed  to  deliver  to  B.  a  hawk 
at  Kfidsummer,y(>r  which  B.  agreed  to  deliver  to  him 
a  horse  at  Michaelmas  no  action  can  be  maintained 
for  not  delivering,  the  horse  at  Michaelmas,  without 
an  averment  and  proof  of  the  delivery  of  the  hawk 
at  Midsummer.  Although  the  report  of  the  first  of 
the  above  caaes  is  intricate,  and  several  other  cases  in 
the  books  appear  to  militate  against  this  doctrine,  it 

hast  been  found  on  examination  tq  be  corrects 

f 

Where  the.  promise  is  to  do  a  certain  act,  s^id  to  con-  If  defandant't 
tinue  in  force  for  a  term,  yet  if  the  perfonnance  of  b^*ite^,J<^^ 
that  act  depends  upon  another  act  to  be  done  by  the  on  plaintiffs. 

,    plaintiff, 

»  fi  D.  &  £.  7«2.    "  1«  Mod.  462.    •  Id. 


1S8  DECLARATION    tN   SP£ClAt   ASlSDM^SfT 

pkintifF^  it  is  necessary  to  aver  that  it  was  don^  of 
something  from  which  it  may  be  collected  to  hare 
been  done;  for  without  such  an  averment  the  decla- 
/ration  AVill  be  bad^  even  after  verdict*  Therefbre, 
where  the  plaintiff  declared  oh  a  promise  to  take  his 
son  as  apprentice  for  seven  years,  and  to  find  him 
meat  drink  and  apparel  during  the  term,  but  did  not 
aver  that  he  put  him  apprentice,  or  that  the  defendant 
accepted  him  as  such,  it  was  held  that  the  declaration 
was  not  good;  for  unless  the  youth  were  the  defend- 
ant's apprentice,  he  was  not  bound  to  find  him  meat, 
&c.  although  the  breach  was  assigned  in  not  finding 
it  during  the  term  of  his  apprenticehood,  and  the  de^ 
fendant  had  pleaded  non  Msumpsit^  which  was  found 
against  him '.  The  court,  at  first,  it  seems,  inclined 
to  be  of  opinion  with  the  plaintiff;  but  they  after- 
wards, unanimously,  and  clearly,  thought  that  he 
could  not  have  judgment^. 


plaiatUTs. 


^fiter,if  it  is      But  although  if  the  doing  of  one  thing  be  the  con- 
S.S:„(:^   si.kr.tion  of  th.  promi«  to  do  another,  p.ribm,«.ce 

is  in  general  necessary  to  be  avcrredi  whether  the 
plaintiff  declares  upon  mutual  promises,  or  not;  yet 
if  there  be  a  day  set  for  the  defendant's  performanceii 
before  the  performance  of  the  thing  to  be  done  by  the 
plaintiff,  there,  although  the  promise  be  to  perform  the 
defendant's  part  of  the  agreement,  for^  or  in  conside-: 
ration  of,  the  plaintifTs  performing  his,  the  plaintiff 
shall  have  an  action  before  he  has  performed  his  part 
of  the  agreement,  and  therefore  need  not  aver  perfor- 
mance of  it  in  the  declaration ;  for  it  would  be  repug- 
nant 

p  Talkam  v.  Wrigg»  Cro.  Jac.  40C.      o  3  Duls.  ^21.  S.  C.  But  see 
1  Lev.  S7. 
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naat  in  such  case  to  make  it  a  condition  precedent) 
and  therefore  the  parties  are  left  to  their  mutual  re- 
medies'^i  thus,  where  the  plaintiff  declared  in  assutnp* 
sit,  that  in  consideration  he  would  permit  the  defend^ 
ant  to  enjoy  certain  lands  for  seven  years^  the  defendant 
undertook  to  pay  him  so  much  per  annumj  it  was  held 
that  he  might  declare  for  the  rent  within  the  seven 
years,  it  being  an  executory  contract  for  every  yeai* ; 
and  therefore  it  was  unnecessary  for  the  plaintiff  to 
aver  or  prove  that  he  had  permitted  the  defendant  to 
enjoy  the  lands  during  all  the  seven  ycars*» 

Where  the  plaintiff  has  as  long  time  to  perform  his  Or  be  bde^ 
part  of  the  agreement  as  the  defendant  has  to  perform  P^    •"**  ®    • 
his,  and  the  defendant's  performance  does  not  depend 
upon  the  previous  performance  of  the  agreement  by 
the  plaintiff,  it  is  not  necessary  for  the  latter  to  aver 
performance ;  although  it  is  otherwise^  where  tlie  de^- 
fendant  cannot  perform  his  part  of  the  agreement 
until  the  plaintiff  has  performed  his  part  of  it    Thus^ 
where  the  plaintiff  declared  that  it  was  agreed  between 
him  and  the  defendant,  that  the  former  should,  before 
Lady-day,  convey  her  interest  in  a  certain  estate  to  the 
defendant,  in  consideration  whereof,  the  defendant 
should  before  that  time  (amongst  other  things)  con** 
vey  to  the  plaintiff  so  much  of  the  estate  as  8houl4 
amount  to  JSSO  ptt  annum ;    and  mutual  promise^ 
were  stated  to  perform  the  agreement:  because  the 
plaintiff  had  as  much  time  to  convey  his  interest  in  the 
estate,  as  the  defendant  had  to  convey  the  j£50  out  of 
the  estate,  and  the  agreement  was  not  to  convey  to 
the  plaintiff  that  part  of  the  estate  which    should 

be 

0 

'  Thorp  V.  Thorp,  12  Mod.  462, 3.     *  Anon,  cited  1  Vtiit.  U7« 
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be  assigned  to  the  defendant,  but  any  share  or 
interest  in  the  estate  which  should  amount  in  value 
to  the  stipulated  sum,  and  that  might  be  done  though 
the  plaintiff  did  not  convey  her  interest  therein  to  the 
defendant;  the  plaintiff  had  judgment^ 

And  defend-  The  doctrine  of  the  case  last  eited  is  confirmed  by 
^dy"b"^  another  in  RoUe's  Reports,  where  it  was  moved  in  ar- 
action.  rest  of  judgment,  because  the  declaration  stated  that  in 

consideration  the  plaintiff  promised  to  pay  so  many 
ducats  to  the  defendant,  to  go  such  a  voyage  before 
a  certain  day,  the  defendant  promised  to  repay  as  many 
ducats  if  he  did  not  go  accordingly,  and  it  was  alledged 
that  he  did  not  go  before  the  day ;  but  though  the 
action  was  brought  for  not  repaying  the  ducats,  it 
was  not  averred  that  the  plaintiff  had  delivered  any 
ducats  to  the  defendant  Howevet,  Coke  held  that 
the  declaration  was  sufficient,  because  thercv  were  mu- 
tual promises,  and  if  the  plaintiff  had  not  performed 
his  promise,  the  defendant  might  have  brought  an 
action  against  him ;  although  if  a  man  promise  to  do 
one  thing,  in  consideration  of  another  future  thing  to 
be  done  by  the  plaintiff,  there,  the  plaintiff,  in  an 
action  on  the  caae,  ought  to  aver  performance,  be- 
cause tlie  defendant  haa  no  remedy  ^ 

ft 

If  plaintiff^  ^  fprtiorij  the  performance  of  a  promise  made  by 
ui  considera-  thf^  plaintiff,  in  consideration  of  the  previous  perform** 
frndant'i^^  ajyoe  of.  an  a^ct  to  be  done  by  the  defendant,  need 
performance,  notbe  averrcd;  thus,  where  the  plaintiff  decUred,  that 

in  ocmsideratiQn  of  a  sum  of  money,  to  be  paid  to  the 

defendant 


^  Gibbons  V.  Prewd»  Hardr.  102, 3.    ^'  Spanish  Ambassador  «•  Gif- 
ford,  1  Rol.  356.  El  vide  ante  123,.3.  t  Lev.  87.  293.  Comb.  25t. 
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defendant  upon  his  procuring  of  a  lease  to  the  plain- 
tiff, the  defendant  promised  to  surrender  his  lease,  and 
procure  a  new  one  for  the  plaintiif  before  such  a  time, 
it  was  §aid,  in  arrest  of  judgment,  that  the  declaration 
was  not  good,  because  it  did  not  state  the  plaintiff's  readi* 
ness^to  pay  the  money ;  but  the  objection  was  over-ruled, 
because  the  money  was  not  to  be  paid  till  the  defendant 
procured  the  lease,  so  that  he  was  to  do  the  first  act". 
So,  where  the  plaintiff^  declared  that  it  was  agreed 
between  the  defendant  and  him,  that  the  defendant 
should  sell  to  him  all  his  interest  in  a  ship,  by  a 
writing,  and  the  plaintiff^  should  pay  him  for  it  at  a 
certain  rate ;  it  was  held  that  the  plaintiff'  was  not 
bound  aver  that  he  did  the  first  act,  viz.  that  he 
made  and  tendered  the  writing,  but  the  defendant 
having  undertaken  to  sell  his  interest  by  a  writing, 
he  was  bound  to  make  and  tender  the  instrument  at 
his  peril ;  as,  where  the  promise,  &c.  is  to  execute  a 
bond,  or  the  like,  the  obligor  must  draw  and  tender 
it^;  and  perhaps  execute  it  also,  the  presence  of  the 
obligee  not  being  necessary,*,  and  his  concurrence 
being  implied^  as  the  bond  is  for  his  benefit^. 

Where  the  defendant  promises  to  do  two  things  upon  if  piaintiflTi 
one  consideration,  the  performance  of  which  is  a  con-  prfo"»an<»» 
dition  precedent  to  the  plaintiff^'s  right  to  sue  for  the  tionpi«ce-   . 
breach  of  one  part  of  the  promise,  though  not  the  ^^^  ^^  ^^ 
other,  and  the  two  things  promised  to  be  done  are  dif-  fendanfs 
ferent  and  distinct  from  each  other,  the  plaintiff^  may  P"*""*®- 
charge  the  defendant  for  the  breach  of  that  part  of  his 
promise  which  does  not  depend  upon  the  performance 

of 

*  Lacy  V.  Lacy,  Cro.  ElU.  249-      ^  Reech  v.  Knight,  3  Lev.  319- 
"^  1  Rol.  Abr.  457.  L  40.   >  Cro.  Eliz.  299-  See  also  Sty.  143, 4. 
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of  the  consideration,  without  averring  such  perform- 
ance ;  although  he  cannot  on  the  other  part  of  the  de* 
fendant's  promise.  Therefore,  where  the  plaintiff  de- 
clared that  in  consideration  of  his  promise  to  pay  the 
defendant  a  sum  of  money  at  a  certain  time,  the  de- 
fendant promised  to  deliver  to  him  a  lease  of  lands, 
on  payment  of  the  money,  and  the  possession  of  the 
land  itself,  at  a  subsequent  time,  and  the  breach  was 
alleged  in  not  delivering  possession ;  it  was  held,  on  a 
motion  in  arrest  of  judgment,  that  the  delivery  of  pos- 
session being  a  different  and  distinct  thing  from  the 
delivery  of  the  lease,  and  to  be  done  at  another  time, 
and  tl^e  breach  being  for  not  delivering  the  possession, 
which  ought  to  have  been  given  whether  the  money 
were  paid  or  not,  the  declaration  was  good,  without 
averring  the  payment ;  although  if  the  breach  had  been 
for  not  delivering  the  lease,  it  would  have  been  other-^ 
wise*. 

Or  plaintirs  Where  mutual  agreements  or  covenants  go  to  the 
goes  to  part  ^holc  consideration  on  both  sides,  they  are  mutual 
only  of  the    conditions,  the  one  precedent  to  the  other;  but  where 

considera-  .     . 

tion.  the  plaintiff's  agreement,  &c.  goes  to  a  part  only  of 

the  consideration  of  the  defendant's  promise,  and  the  de« 
fendant  may  obtsun  a  compensation  for  a  non-perform- 
ance of  the  agreement,  he  cannot  rely  upon  it  as  a 
condition  precedent  If  he  could,  any  thing  the  most 
trivial,  short  of  a  compleat  performance,  would  bar 
the  plaintiff  of  all  remedy.  Therefore  where  the  con- 
sideration was  the  conveyance  of  the  equity  of  re- 
demption of  a  West  India  estate,  together  with  the 
stock  of  negroes  upon  it,  and  the  plaintiff  covenanted 
that  he  was  lawfully  possessed  of  the  negroes^  it  was 

held 

» 

^  Oliver  1^.  Evens,  1  Lev.  70. 
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held  that  the  defendant  could  not  plead  that  the  plain- 
tiff  was  not  legally  possessed  of  the  negroes ;  for  if 
such  a  defence  were  allowed,  any  one  negro  not  heing 
the  property  of  the  plaintiff  would  bar  his  action*. 
There  is  a  difference  between  executed  and  executory 
agreements  or  covenants  ;  where  they  are  executed  in 
part,  it  would  be  very  unjust  that  the  defendant  should 
retain  all  the  benefit  of  the  partial  execution  of  them, 
without  making  any  compensation,  because  the  plain* 
tiiff  has  it  not  in  his  power  to  perform  the  contract 
to  it's  full  extent ^  Each  party  ought  to  resort  to  his 
separate  remedy.  The  plain  and  obvious  reason  is, 
that  the  damages  may  be  unequal"^ ;  for  the  plaintiff 
in  the  above  case  might  have  lost  the  whole  consi- 
deration money,  though  the  defendant's  loss  might 
only  have  consisted  of  a  single  negro.  Where  the 
conuderation  is  partly  executed,  it  is  proper  to  aver 
in  the  declaration  the  partial  execution  of  it ;  though 
the  omission  so  to  do  cannot  be  of  any  consequence, 
if  the  fact  appear  or  be  admitted  upon  the  whole  re- 
cord ;  as  in  the  case  of  Boone  and  Eyre,  where  the 
plaintiff's  title  to  convey  the  equity  of  redemption 
was  not  disputed,  but  only  his  title  to  the  negroes^ 

If  the  plaintiff's  right  of  action  be  once  vested,  any  Matter  of 
circumstance^  the  omission  of  which  goes  to  defeat  it  ^^feazancc, 

^  or  condition 

whether  called  by  the  name  of  a  proviso  by  way  of  de-  subsequent, 
feazaace,  or  condition  subsequent,  need  not  be  noticed  JJ^fc^^b^ 
in  .the  declaration;  but  must  in  its  nature'be  a  matter  plaintiff. 

of 

•  Boone  v.  Eyre,  1  H.  B.  273.  *  Per  Ashhurst,  J.  6  D.  &  E. 
573.  «  Per  Lord  Loughborough,  1  H.  B.  279.  ^  1  Saund.  320. 
c.  d«  And  sec  1  H.  B.  270.  6  D.  &  £.  570.  11  East  295. 
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of  defence,  and  taken  advantage  of  by  the  defendant 
Jf  he  do  not  insist  upon  it,  but  rely  upon  another  mati 
ter,  the  court  roust,  aftpr  verdict,  intend  that  the  cir-* 
cumstanc^  did  not  exist*.     Accordingly,  where  th^ 
plaintiff  declared  that  in  ponBideration  he  would  trust 
J.  S.  for  certain  wares  to  an  amount  not  exceeding 
jOlOOf  the  defendant  promised  to  pay  for  them^  and 
averred  that  be  did  thereupon  trust  J.  S,  and  delivcT 
to  him  goods  not  exceeding  that  sum ;  after  verdict 
for  the  plaintiff,    although  it  was  objected   that  ha 
ought  to  have  alleged  that  J.  S.  had  not  paid  for  the 
goods,  it  waa.  iiltimately  rpsolved  by  the  whole  court, 
r^ullo  (iontradicente^  (although  Dodderidge,  «f.  was  at 
first  strongly  disposed  to  think  otherwise)  that  if  J.  S. 
had  paid  for  them,  th«  defendant  ought  to  have  shewn 
that  £a.ct^    So,  where  th^  plaintiff  aftef  declaring  on 
a  promissory  note,  w^t  on  to  state  an  agreement,  that 
if  the  defendant  bought  the  malt  used  in  his  house 
fur  the  next  three  years  of  the  plaintiff,  the  note  wa^ 
tQ  be  void,  and  the  plaintiff  was  to  serve  the  defend-: 
%nt  UK€  the  rest  of  his  customers ;  and  that  aance.  the 
qote.  tibe  flefendaitt  hyi  usedqialt  in  his  house^  but  ba4 
not'bought  suE)y  part  of  it  of  the  plaintiff;  on  a  special 
demurrer,  assigning  for  cause  that  the  plaintiff  had 
not  slhewn  that  he  ccmtimied  to  exercise  his  trade,  or 
was  ready  to  verve  the  defendant,  the  court  held  that 
the  ^reement  b«dng  no  part  of.  the  note  ought  to  be 
rejected  as  surplusage ;  or  it  waa  only  defeazance,  in 
which  oa$e  if  the  defendant  would  take  advantage  of 
it,  it  was  incumbent  on  him  to  shew  the  performance 
on  hi9  part*.    Inhere  the  defendant  pleads  any  cir* 

cumstance 

*  Hotham  v.  Eas^  India  Company,  1  D.  &.  E.  545,  6.     ^  Crask  v. 
Johnson,  2  Buls.  79*    ^  Cornish  v.  Bolitho,  Willes  XAfi. 
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cumstance  performed  by  hinii  which  goes  tx>  defeat 
the  plaintiff's  right  of  action,  he  must  shew  his  per- 
formance of  it  with  as  much  certainty,  as  would  hare 
been  necessary  for  the  plaintiff  in  shewing  any  pel- 
foniiance  on  his  part,  namely,  when,  where,  and  how 
it  was  performed ;  therefore  where  the  plaintiff  de- 
clared, that  the  defendant  was  bound  to  him  by  bond 
for  the  payment  of  a  sum  of  money,  part  of  which  re- 
mained unpaid,  and  the  defendant  promised  that  rf 
he  did  not  make  it  appear  before  J.  S.  that  he  had  paid 
that  party  he  would  discharge  it,  to  which  the  defend- 
ant pleaded  that  he  did  make  it  appear  before  J.  S. 
that  that  part  was  paid,  on  denmrrer,  the  plaintiff 
had  judgment,  which  w^as  affirmed  on  a  Writ  of  error; 
because. the  defendant  did  not  in  his  pica  shew  how  he 
made  the  payment  appear  ^ 

Where  the  plaintiff  declares  upon  two  or  more  cxe-  Performanci 
cutory  considerations^  he  must,  in  general^  aver  the  of  several 
performance  of  each,  although  one  of  them  by  itself  ^^e^ 
would  I)ave  been  sufficient  to  support  the  pfomise;  tioos. 
and  an  averment  of  performance  defective  in  substance 
is  as  no  averment  at  all.    Therefore,  where  the  decia-  * 
ration  stated  J.  S.  was  indebted  in  the  sum  of  JO  10  t6 
the  plaintiff;  and  in  conddeiation  that  the  plaintiff,  M 
the  defendant's  request,  would  discharge  J.  S«  of  t^e 
said  debt,  and  permijt  him  to  carry  out  of  the  plamtiff^s 
house  certain  goods,  the  defendant  promised  to  pay 
the  plaintiff  the  «£lO  oai  such  a  day,  and  it  was  alleged 
that  he  did  acquit  J.  S.  and  suffer  him  to  earry  away 
the  goods ;  it  was  held  that  the  declaration  wds  not 

good 

^  Wil9Mi ».  Done,  2  Lev.  ISS; 

k4 
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goody  because  it  did  not  shew  how  he  acquitted  J.  S. 
as  it  could  not  be  without  deed,  which  ought  to  hare 
been  particularly  shewn;  and  although  the  considera^ 
tion  to  permit  him  to  carry  away  the  goods  had  been 
a  sufficient  consideration  in  itself,  and  was  well  al^ 
ledgedy  yet  being  joined  with  another  consideration, 
which  would  have  been  good  if  properly  alledged  to 
have  been  performed,  that  not  being  done  made  the 
whole  declaration  ill ;  and  it  was  therefore  adjudged 
for  the  defendant,  though  after  verdict^  But  the  law  of 
this  particular  case  is  very  questionable,  although  it  was 
decided  on  a  right  principle;  for  in  a  subsequent  case, 
where  the  plaintiff  declared  the  consideration  of  the 
promise  to  be,  that  he  would  accept  the  defendant  as 
his  paymaster  of  a  debt  owing  from  one  Strode,  and 
would  discharge  Strode  from  th^  debt;  and  he  averred 
his  acceptance  of  th^  defendant,  and  discharge  of 
Strode,  generally;  after  verdict  on  f ton  assmnpsit^  a 
.1  wnt  of  error  was  brought,  iand  it  was  objected  that 
th^  declaration,  did  not  shew  how  the  plaintiff  had 
'  discharged  Strode;  but  it  was  held  that  the  objection 
(pould  not  be  taken  after  verdict,  for  it  should  be 
intended  tlut  a  sufficient  discharge  was  proved,  that 
jbeiyg  necessary  on  the  issue  of  non  assumpsit-,  al* 
^oiigh  it  would  have  been  otherwise  on  a  demurrer^, 
^d  Sjepnipgly  it  would,  on  a  demvrrer  to  the  declara« 
tipi^  or  the  plea\  •  However,  the  general  principle 
ahov^  Uid  down  is  further  supported  by  another  case, 
where  th^  citnsideration  appeared  t6  he  that  the  plain- 
tiff woi|)4  forbear  to  sue  the  defendant,  and  would 
deliver  to  lum  certain  bonds ;  and  the  judgment  was 

arrested 

*  Leneret  v.  Rive^  On>,  Jm.  503.  And  see  Yelv.  49»  50.    ^  Prideau:]( 
ff  B4^wliii9,  T.  Jon.  125,    ^  Thorpt^  v.  Kemp,  Crp.  SUs.  477. 
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arrested,  because  it  was  not  sufficient  to  say  that  he  did 
forbear,  and  was  ready  to  deliver  up  the  bonds,  without 
averring  that  he  did  actually  deliver  them* ,  or  oft'eted 
ao  to  do  and  was  refused,  that  being  in  his  power". 

There  is  a  difference,  where  two  or  more  considera-  Alit€r,\(onm 
tions   are  laid,  whether  they   are  collateral,  or  de-  u^^^thepro- 
pendent  on  the  promise ;  for  if  one  only  depend  upon  the  misc. 
promise,  it  is  not  necessary  to  aver  the  performance 
of  each  of  them,  though  Avhere  both  are  merely  col- 
lateral to,  and  do  not  depend  at  all  upon  the  promise,  the 
performance  of  each  of  them  must  be  averred :  as,  if 
the  plaintiff  declare  that  in  consideration  the  defendant 
owed  him  ^100,  and  that  he  would  advance  the  de- 
fendant £\0  more,    the  defendant  promised  to  pay 
the ^100  which  he  before  owed;  in  a  declaration  for 
the  XlOO,  although  both  considerations  are  laid,  it  « 

would  not  be  necessary  to  aver  or  prove  the  payment 
of  the  ^10.  But  if  the  declaration  were  to  state  that 
in  consideration  of  the  plaintiff's  being  the  defend* 
ant's  counsel,  and  riding  with  him  to  York,  the  de- 
fendant promised  to  pay  a  certain  sum,  it  would  be  ne-^ 
cessary  to  aver  aiid  prove  the  performance  of  both 
considerationa^ 

If  ov^evcr  though  the  considerations  should  be  rtierely  Or  consist  of 
collateral  to  each  other,  yet  if  ^ne  of  them  consist  of  pi^n^ff.  ' 
a  promise  on  the  part  of  the  plaintiff  to  do  or  forbear 
any  particular  act,  he  need  not,  in  general,  aver  the 
performance  of  that  consideration :  as,  where  the  decla- 
ration stated  that  in  consideration  the  plaintiff  had  un- 
dertaken not  to  sue  upon  a  bond,  and  would  permit 

the 

^  Comb.  256.    »  Drcwc  v.  Slowly,  1  Kek.  872.    "  2  Leon,  72.  Ante 
i6- 132. 
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'the  defendant  to  take  advantage  of  a  certain  outlawry, 
the  defendant  promised  to  pay  him  a  sii  n  of  money, 
and  it  was  averred  that  he  had  permitted  the  defend- 
ant to  take  advantage  of  the  outlawry ;  it  was  held 
that  the  plaintiflF  need  not  aver  the  performance  of  the 
other  consideration  °. 

Or  be  void.       ,  So,  where  only  part  of  the  consideration  alledgedi>e 

good  and  valuable,  and  the  rest  void,  it  seems  to  be 
sufficient  to  alledge  performance  of  that  part  which  is 
valuable:  but  where  the  consideration  ^consists  of  two 
or  more  parts,  every  one  of  which  is  valuable,  there 
of  necessity  the  plaintiff  must  shew  performance  of 
every  part.  Therefore,  where  the  plaintiiF  declared 
that  in  consideration  he  would  forbear  to  sue  execution 
upon  a  judgment  until  the  octave  of  Saint  Michael, 
the  defendant  would  pay  the  sum  recovered  at  Michael- 
mas, and  the  defendant  failed  in  paying  the  money  at 
that  time,  after  which,  and  befor^  the  octave  of  Saint 
Michael,  the  plaintiiF  brought  his  action;  it  was 
objected  that  this  consideration  was  not  sufficient  to 
maintain  the  action,  because  the  forbeajrance  between 
Michaelmas  and  the  octave  of  Saint  Michael  W9S  void 
But  the  court  held  it  to  be  well  enough,  on  the  above 
'  distinction ;  and  that  the  forbearance  to  sue  execution 
for  a  certain  tiitie  was  a  good  consideration  to  support 
theaction ;  but  they  observed  that  it  had  been  adjudged 
that  a  consideration  to  forbear  pautulum  teo^oris  was 
void,  on  account  of  its  uncertainty,  and  that  it  was 
not  the  same  as  pars  temporis.  They  also  held  that 
the  sui^  after  Michaelmfts  before  the  octave  was  well, 
because  the  promise  was  broken  by  the  non-payment 

at 

®  Bcnnet  v.  Abtcll.  1  Lev.  20. 
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lit  Micbaelmajs,  But  o£  tlmt|  says  the  reporter,  was 
the  greatest  doubt^  However,  in  a  «ub$ec^uent  ca^ 
where  the  plaintiff  declared  tliat  in  consideration  he 
would  forbear  to  arrest  the  defendant's  son  until  after 
the  23d  of  October,  the  defendant  promised  to  pay 
the  plaintiff  on  or  before  that  day,  and  averred  that  he 
forbore  to  arrest  the  son  from  the  time  of  the  promise 
hitherto,  but  that  the  defendant  did  not  pay;  after 
verdict,  it  was  moved  in  arrest  of  judgment  that  the 
consideration  was  not  good,  because  as  the  plaintiff  was 
to  forbeai-  until  ifter  the  23d  day  of  .October,  and  the 
defendant  was  to  pay  the  money  on  or  before  that  day, 
it  might  happen  that  after  he  had  paid  the  money,  the 
plaintiff  might  arrest  his  son  before  the  time  agreed 
by  the  promise*  But  the  objection  waB  not  allowed,  Jbr 
tlie  court  held  that  the  consideration  was  well  enough, 
9$  the  defendant  had  tp  the  last  instant  of  the  23d  of 
October  to  pay  the  money,  and  the  plaintiff  was  not 
bound  to  forbear  more  than  one  instant  after  that  day  \ 
The  rules  laid  down  witli  respect  to  the  necessity  of  al- 
ledging  performance  of  a  single  consideration^  seem,  in 
general,  to  apply  to  the  allegation  of  the  performance  of 
one  of  several  considerations. 

But  if  it  appear  upon  the  whole  record,  that  there  Sufficient^  if 
has  been  a  substantial  performance  of  all  the  considera*  performance 

^  ^  .  ,  appears  upon 

tions  declared  on,  the  declaration  will  be  good,  after  the  whole  re*, 
verdict*    Therefore  where  the  plaintiff  declared,  that  ^ 
in  consideration  he  would  cure  J.  S.  of  a  disease,  the 
defendant  promised  to  pay  him  what  he  should  deserve ; 
and  in  consideriition  as  aforesaid,   the  defendant  made 

andthcr 


'  Tisdale's  case,  Cro.  Eliz.  75%,    ^  Waters  v,  Glassop,  1  Ld.  Raym. 
357. 
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another  promise,  on  the  same  day,  varying  from  the 
firs^  and. then  averred  that  he  had  cured  J.  S. ;  it  was 
moved  in  arrest  of  judgment,  that  the  plaintiff  had 
made  no  averment  of  the  cure  which  was  the  first  con* 
sideration,  and  entire  damages  being  given,  the  decla* 
ration  was  bad  for  the  whole :  but  it  'was  held  that  as 
he  had  averred  a  cure,  which  was  the  consideration  of 
the  second  promise,  so  that  it  appeared  on  the  whole 
record  that  the  cure  was  done,  it  aided  the  omission  of 
alledging  performance  of  the  first  consideration ;  espe- 
cially  after  a  verdict,  and  as  the  promises  were  laid  on 
the  same  day'.  It  seems  that  although  the  promises 
had  been  Idd  on  different  days,  the  declaration  would 
have  been  aided  by  the  general  verdict*;  and  that  it 
should  be  intended  that  it  was  the  same  person,  the 
same  malady,  and  the  same  cure,  in  shorty  the  same 
cause  of  action,  laid  different  ways,  as  is  usual  in 
assumpsit\  But  if  it  had  rested  on  the  first  promise, 
the  declaration  would  have  been  bad  \ 


Different  Averments  of  performance  may  be  uid  to  be  either 

torts  of  aver-  express  OX  implied  \  the  former  are  where  the  plaintiff 
fomancef^"  expressly  states,  in  general  terms,  that  he  has  performed 

the  agreement  on  his  part,  or  shews  specially  how  he 
has  performed  it;  the  latter  are  included  in  the  usual  al* 
legation  of  an  executed  consideration.  The  first 
species  of  the  averments  above  noticed  are  also  said 
to  be  general  or  special,  according  to  whether  they 
state  the  performance  in  general  terms,  or  the  par- 
ticulars 

'  Lee  V.  Edwards.  1  Vent.  44.     >  1  Sid.  42S.  S.  C.     M  Lev.  280. 
2  Keb,  559.  566.  S.  C.    ^1  Mod.  14.  S.  C. 
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ticulars  of  it,  shewing  how  the  consideration  or  con* 
dition  was  performed. 

The  usual  form  of  alledging  an  executed  consider*  What,  snffi- 
ation  is,  of  itself,  a  sufficient  averment  of  the  executioa  ments*by7ni» 
or  performance  of  it,  whether  it  consist  of  the  plain*  plication, 
tiff's  promise,  made  at  the  same  time  with  the  promise 
of  the  defendant,  or  of  any  thing  formerly  done  and 
executed  by  the  plaintiff.    And  the  ordinary  allegation 
of  mutual  promises  to  perform  an  agreement  mentioned 
in  the  declaration  will  be  a  sufficiently  positive  state-, 
ment  of  the  actual  making  of  a  promise,  the  entering 
into  which  by  the  plaintiff  is  made  a  condition  pre- 
cedent in  the  agreement ;  thus,  where  the  declaration 
stated  an  agreement  between  the  plaintiff  and  defend- 
aut,  that  if  the  former  would  promise  to  keep  a  bastard 
child  for  so  many  years,  the  latter  would  pay  him  so 
much,   and  then  stated  mutual  promises  to  perform 
the  agreement,  without  averring  expressly  [that  the 
plaintiff  had  made  the  promise  mentioned  in  it;  upon 
demurrer  for  that  cause,  the  court  held  that  the  mutual 
promise  of  the  plaintiff,    in  consideration  of  which 
the  defendant  was  stated  to  have  made  his  promise, 
was  a  sufficient  averment  for  the  purpose,  without  any 
other  •.     In  these  cases,  the  averments  of  performance 
may  be  said  to  be  implied,  or  by  imfplication.     No 
particular  form  of  expression  is  necessary   in  such 
cases.     But  it  has  been  frequently  a  question  what  par- 
ticular words  or  expressions  are,  or  arc  not,  sufficient,  to 
make  an  express  averment. 


It 


•'  ^tint^n  V.  Yates,  1  Lutw.  j>54, 
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Words  of  ex-      It  IS  not  neccssary,  in  a  work  of  this  nature,  to  cotf* 
press  aver^     ^jj^  what  particular  words  are  sufficient  to  make  an 

express  averment,  which  properly  belongs  to  a  book  of 
a  mere  elementary  nature ;  but  it  may  be  as  well  to  ob- 
s^ve,  that  any  words  amounting  to  a  positive  allega- 
tion will  be  sufficient  for  that  purpose,  as  ^*  and  the 
plaintiff  avers,"  or  "in*  fact  saith,"  or  "although,"*  or 
"  because,"  or  "  with  this  that;"  and  the  participles 
of  verbs  will,  generally,  make  a  good  averment  The 
wor^  "  being"  is  very  commonly  used  for  this  pur- 
pose; and,  without  doubt,  properly  used  ^. 

ATerment  of     Where  it  is  requisite  to  aver  performance,  it  must, 
«iiOTlly?^^  as  before  observed,  in  general,  be  alledged  formally, 

with  a  time  and  place;  or  it  must  be  shewn  that  the 
act  was  tendered  to  be  done  by  the  plaintiff,  shewing 
when  and  where  the  tender  was  made  and  refused; 
and  if  the  plaintiff  aver,  in  general  terms,  that  he  per- 
formed the  agreement  in  all  respects  on  his  part,  with- 
out shewing  when  or  where,  or  how  he  performed 
it  particularly,  as  he  ought  to  do,  such  allegation  will 
be  bad,  upon  special  demurrer :  but  although  an  aver- 
ment of  performance,  substantially  defective,  is  as 
none*,  yet  if  it  be  only  formally  deficient,  it  will  be 
helped  by  the  defendant's  pleading  a  collateral  matter 
in  discharge  of  the  action,  as,  a  release,  whereby  he 
*  admi  ts  that  the  plaintiff  once  had  cause  of  action  ^  So, 
where  the  plaintiff  declared  in  assumpsit  upon  an 
award,  whereby  he  was  directed  to  pay  jClO  upon  a 
certain  day,  previous  to  the  defendant's  giving  him  a 
bond,  and  merely  alledged  that  he  had  performed  the 
award  on  his  part,  to  which  the  defendant  pleaded  that 

the 

^  1  Str.  781 ,  2.    '^  Ante  35.    y  Thorp  v.  Thorp,   12  Mod.  466. 
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the  arbitrators  made  no  such  award ;  it  was  ino\'ed  in 
arrest  of  judgment,  that  the  declaration  was  not  good, 
because  it  did  not  expressly  alledge  the  payment  of 
the  jf  10.  But  all  the  court  agreed,  that  although  the 
payment  was  a  condition  precedent,  yet  as  the  plaintiiF 
had  alledged  generally  that  he  had  performed  his  part 
of  the  award,  that  meant  that  he  had  paid  the  money, 
and  it  was  a  good  averment  in  substance,  though  not 
inform;  that  the  defendant  might  have  demurred, 
but  having  omitted  to  do  so,  and  pleaded  to  issue  in 
denial  of  the  award,  which  was  found  against  him,  he 
should  not  afterwards  take  advantage  of  the  formal 
objection  •.  It  has  also  been  held,  that  if  the  plaintiff 
declare  that  he  was  ready  and  offered  to  perform  the 
agreement,  generally,  it  is  a  sufficient  averment^  after 
verdict*. 

Tlie  usual  form  of  alledging  special  performance,  of  Specially ;  of 
any  matter  done  in  pursuance  of  and  subsequent  to  ^^®  "^^^^f  *^ 
the  making  of  the  contract,  is,  that  the  plaintiff,  con-  supermde, 
fiding  in  the  defendant's  promise,  did,  thereupon,  after- 
wards,  to  wit,  on  such  a  day,  at  such  a  place,  perform, 
or  was  ready  and  willing,  and  tendered  and  offered  to 
perform,  the  matters  in  question.      It  has'  been  adr 
judged  that  the  word  "  thereupon,"  by  itself,  in  the 
above  form  of  averment,  must  relate  to  a  time  after 
the  promise.    Thus,  where  the  plaintiff  declared  that  * 
in  consideration  he  would  trust  J.  S.  with  goods,  the 
defendant  would  pay  for  them,  and  averred  that  he 
did  give  credit,  and  thereupon  delivered  to  J.S.  goods; 

althous:h 

'  Vivian  v.  Shipping,  Cro.  Car.  3S5.  recog.  1  Vent.  214.  12  Mod. 
466.  •  Peeters  v.  Opie,  2  Saund.  350.  2  Lev.  23.  1  Vent.  177,  214. 
2  Kcb.  SI  I.  a37«  3  Keb.  45.  4  Mod.  189.  S.  C. 
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although  it  was  objected,  that  the  word  "  thereupon'^ 
ipight  mean  either  before  or  after  the  making  of  the 
promise,  yet  it  ^vas,  after  verdict,  a<\judged  for  the 
plaintiff^.  It  was  said  that  the  declaration  was  suffix 
ciently  certain,  and  had  properly  pursued  the  words  in 
which  the  consideration  was  stated,  and  that  the  de^ 
fendant  might  have  traversed  the  delivery,  as  alledged, 
and  the  adverb  would  determine  the  sense  of  the 
verb*  It  was  unanimously  agreed  that  if  the  plaintiff 
had  said,  he  had  delivered  the  goods  super  Jidu- 
dam  illamj  it  had  been  clearly  good ;  and  a  majority 
of  the  court  held  that  superinde  was  the  same  in  effect, 
and  determined  the  time  of  the  perform^ce  to  be  sub- 
sequent to  the  time  of  making  the  promise  ^ 

Time  and  In  stating  performance,  the  time  and  place  when 

place  of  ^jjj  where  it  was,  should,  in  general,  be  alledged« 
*  If  either  the  onq  or  the  other  be  omitted,  where  pro- 
per to  be  inserted,  it  may  be  cause  of  special  demurrer, 
although  the  defect  may  be  aided  by  the  defendant's 
plea^  But  in  alledging  a  conveyance  of  real  proper^- 
ty,  no  place  need  be  alledged;  for  it  shall  be  in- 
tended where  the  land  lies^ 

Pe^mance  If  the  plaintiff  declare  upon  an  executory  conside- 
anf s  fequ^t,  ration,  that  if  he,  at  the  defendant's  request,  would  do 
J|*a«  in*  or  forbear  any  particular  act  for  the  defendant's  bene- 
fit, it  is  not  necessary ^  in  alledging  performance,  to 
say  that  he  did  or  forbore  to  do  the  act  in  question^ 
at  the  request  of  the  defendant;  for  it  shall  be  in-^ 
tended.  Therefore,  where  the  plaintiff  $tated  the  con* 

sideration 


*>  Crasjc  V.  Johnson,  2  Bub.  79^    *  W.    *  2  Brownl.  137.      *  Mar. 
22.  jp/.  51. 
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sideratioti  of  the  protnise  to  be  that  he  would  surcease 
Buch  a  suit,  and  alledged  that  he  did  surcease  the 
suit,  but  did  hot  say  that  he  surceased  it  at  the  request 
of  the  defendant,  on  a  motion  in  arrest  of  judgriient, 
the  objection  taken  oh  account  of  lliat  omission  was 
disallowed ;  because  it  should  be  intended,  as  the  act 
to  be  done  was  for  the  defendant's  benefit  ^  The  judg- 
ment would,  it  seems,  have  been  the  same,  although 
there  had  not  been  a  verdict*.  And  where  the  decla- 
ration was  upon  a  consideration,  thai  the  plaintiff  at 
the  pronlisor^s  request  would  Inarry  his  cousin,  and  it 
was  averred  that  he  did  marry  her;  although  it  was 
objected  in  arrest  of  judgment,  th^t  the  marriage  was 
not  alledgecl  to  have  been  at  the  promisor*s  i-cquest, 
the  objection  was  over-ruled,  on  the  ground  that  it 
mast  be  intended  ^  So,  where  the  consideration  was,  if 
the  plaintiff,  at  the  instance  of  the  defendant,  would 
marry  his  daughter,  all  the  court  conceived  that  the  mar- 
riageshould  be  intendedatthedefendant^s  instance,  with* 
out  averring  that  the  plaintiff,  at  the  subsequent  instance 
of  the  defendant,  married  his  daughter*.  In  a  subsequent 
case,  where  the  plaintiff  declared  that  in  consideration  he, 
at  the  defendant's  request,  would  procure  an  order  from 
J.  S.  to  the  defendant  for'  the  payment  of  money,  he 
would  pay  it,  aiid  it  was  alledged  that  he,  confiding  in 
the;  promise,  did  procure  such  an  order  to  the  defendant, 
requesting  him  on  sight  of  it  to  pay  the  plaintiff,  it 
was  unanimously  held,  that  it  should  be  intended  no  sub- 
sequent request  to  the  promise  was  expected ;  although 
it  would  have  been  otherwise,  if  the  plaintiff  had  been 
to  procure  the  note  when  he  should  be  requested  ^ 

However 

'  Okes  v.  Kirby,  Cro.  Eliz.  299-  '  ^  Mod.  144.  S.  C.  ^  Beresford 
V.  Woodrqff,  Cro.  Jac.  404.  *  Poynter  v.  Poynler.  Cro.  Car.  194. 
7  Mod.  144.  S.  P.    ^  Bokenhftin  v.  Thacker,  8  Veat.  74,  $. 
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Wicrc  it 
must   be 

averred. 


However,  where  the  consideration  is  the  plaintiff's 
request  or  procurement,  it  must  be  averred  to  have 
been  executed  accordingly ;  as,  where  it  was,  if  one 
T.  C.  who  had  taken  out  administration  of  the  goods 
of  J.  C.  deceased,  at  the  instance  of  the  plaintiff,  who 
had  relinquished  the  administration,  would  consent 
that  the  defendant  should  have  it,  and  it  was  averred 
that  T^  C.  did  relinquish  and  consent,  &c.  and  that 
the  defendant  thereupon  had  the  administration;  on  a 
Writ  of  error,  it  was  held  that  the  declaration  was  not 
gqod,  because  it  did  not  shew  that  T.  C.  had  relin- 
quished the  administration  at  the  plaintiff's  instance, 
as  he  might  have  relinquished  it  without  such  in- 
stance; and  the  judgment  was  reversed^.  Holt,  C.  J. 
m  citing  tlie  above  case,  states  the  consideration 
to  have  been  that  the  plaintiff  should  procure  T.  C.  to 
renounce  administration,  so  that  there  was  an  act  to 
be  done  by  the  plaintiff  to  entitle  himself  to  the 
action,  and  if  T.  C.  renounced  without  the  plaintiff's 
act  or  interference,  that  was  not  the  event  in  which 
the  defendant's  promise  was  to  be  perfonned,  nor  was 
there  any  consideration  for  enforcing  it\ 


Same  cer- 
tainty 88  ia 
agreement, 
in  general 
sufficient. 


It  is,  in  general,  sufficient  to  aver  performance  in  the- 
words  of  the  contract,  and  that  the  averment  is  as 
certain  as  the  agreement.  Thus,  where  the  agreement 
was,  that  the  defendant  should  buy  the  malt  used  in 
his  dwelling  house  for  a  certain  term,  of  the  plaintiff, 
and  it  was  averred  that  the  defendant  had  used  certain 
quantities  of  malt  in  his  dwelling-house;  although  it 
was  objected  that  the  defendant  ought  to  have  averred 

that 


J  Leate's  case,  W.  Jon.  441.  Mar.  55.  S.  C.  by  anotJier  aame, 
^  7  Mod.  145,  4. 
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that  it  was  the  sanie  dwelling^-hoUse  that  the  plaintiff 
lived  iti  at  the  time  of  the  agreement/  such  an  avennent 
was  considered  unnecessary,  as  the  agreement  did  not 
mention  any  particular  house,  and  the  averment  was 
as  certain  as  the  agreement'". 

■  But  it  is  not  sufficient  to  pursue  the  words  of  the  ^^^  "®^  »!• 
agreement,  if  they  do  not  come  up  to  the  intent  of  it; 
for  the  agreement  must  be  performed,  and  performance 
alledged,  accbrding  to  the  intent  of  the  agreement,  so 
that  the  court  may  see  that  it  was  performed,  and  well 
performed,  according  to  the  legal  intent  "•  Therefore 
where  the  consideration  was,  that  the  plaintiff  would 
bring  a  sufficient  man  to  be  bound  in  such*  a  sum,  it 
was  held  that  the  plaintiff  must  shew  how  the  man 
brought  was  sufficient,  and  not  only  that  he  brought 
him  to  be  bound,  but  that  he  became  bound,  or  offered 
to  be  bound®.  These  observations  will  be  still  further 
exemplified,  by  the  cases  upon  averments  of  perform- 
ance, &c.  in  particular  actions  of  assumpsit,  which  will 
be  hereafter  considered. 

Performance  ought  to  be  alledged  with  reasonable  Where  per- 
certainty;  but  it  is  sufficient  to  state  it  in  general  ^ay  be^avcr-^ 
terms,  without  alledgin^  all  the  particulars,  where  the  red  in  gene- 
enumeration  of  them  would  lead  to  prolixity  of  state- 
ment: thus,  if  the  consideration  be,  that  the  plaintiff 
would  disburse  such  money  as  should  be  necessary,  to 
the  officers  of  the  court  and  counsel  in  such  a  suit,  it  is 
sufficient  to  aver  that  he  paid  divers  sums  of  money  to 
several  officers  and  counsel,  amounting  to  so  mUch, 

without 

^  Cro,  Jac.  235.    »  Cornish  v.  Bolitho,  Willes,  145.    »  Com.  Dig. 
lit.  Pleader.  C.  58.  60.    ^  AUein  v.  Randall,  Yelv.  49, 50. 
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without  setting  forth  to  whom  the  fees  were  paid ;  al- 
though it  may  be  objected,  that  if  the  officers  were  to 
sue  the  defendant  again  for  the  same  money,  he  would 
be  at  a  loss  how  to  plead  the  former  action  in  bar  p. 
This  however  might  certainly  be  done  by  proper  aver- 
ments, if  the  defendant  could  get  at  the  fact,  and  evi- 
dence to  support  it  It  it  said  that  there  is  a  difference 
in  this  respect,  where  the  action  is  groimded  upon  the 
duty,  and  where  not**.  But  the  rule  seems  a  very  ne- 
cessary one  in  all  cases,  where  a  prolixity  of  statement 
would  otherwise  'ensue. 

Must  be  al-  It  stating  performance,  it  must  be  alledged  to  have 
ledged  ac-  l^^cii  in  the  manner  expressed  or  intended  by  the  agree- 
agreement.     ment';  therefore,  where  the  declaration  stated,  that  in 

consideration  the  plaintiff  would  procure  JC6  to  be  lent 
to  the  defendant  Jor  one  whole  ytar^  he  promised  to 
grant  the  plaintiff  a  lease  of  a  certain  house,  and  averred 
that  on  the  23d  of  April,  he  procured  J.  S.  to  lend  the 
defendant  £^  for  one  whole  year,  and  on  the  24th  of 
June  he  procured  J.  N.  to  lend  him  £%  for  one  whole 
year,  which  the  defendant  accepted;  after  verdict  for 
the  plaintiff  on  non  assumpsit ^  it  was  unanimously  held 
that  the  declaration  was  bad;  because  it  was  not  aver- 
red according  to  the  agreement,  nor  did  it  appear  th^^t 
the  defendant  had  the  benefit  of  JE6  for  one  whole 
year,  as  it  was  intended,  neither  could  the  defendant 
,  have  the  same  benefit  by  the  loan  of  the  JC6  at  different 
times,  as  if  it  had  been  advanced  to  him  at  once ;  and 
the  acceptance  by  the  defendant  of  a  different  and  less 

benefit 

V  Pratt  V.  Banks,  T.  Raym.  9.  Jermy  v.  Jenny,  T.  Raym.  S,  9.  and 
see  Com.  Dig.  tit.  Pleader,  C*  6l.  <i  Jd.  '  Om.  Dig.  tit.  Pleader, 
C.  58. 
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benefit  was  not  material*.  But  if  the  £6  had  been 
lent  by  several  persons,  and  at  several  times,  on  the 
same  day,  it  had  been  good ;  for  the  law  makes  no  di- 
vision of  a  day,  unless  in  case  of  necessity.  If  the  con- 
sideration had  been  to  lend  the  defendant  £9.0  in  gold, 
and  the  plaintiff  had  averred  jflO  of  it  to  have  been 
lent  in  silver,  although  that  might  have  been  a  sub- 
stantial performance,  yet  it  would  not  have  been  a  per- 
formance acording  to  the  letter  of  the  contract,  which, 
being  specifically  expressed,  must  be  strictly  complied 
with*,  and  averred".  So,  where  the  act  which  consti- 
tutes the  consideration  is  to  be  performed  at  a  particu- 
lar place,  it  is  not  sufiicient  for  the  plaintiff  to  alledge 
that  he  perfoimed,  or  was  ready  to  perform  it,  at  any 
other^.  It  is  hardly  necessary  to  observe,  that  where 
the  agreement  is  in  the  disjunctive,  the  averment  of 
performance  should  be  so  likewise,  and  not  in  the  con- 
junctive; and  where  the  agreement  is  in  the  conjunc- 
tive, the  averment  should  pursue  it.  But  if  the  plaintiff 
obtain  a  verdict,  and  a  conjunctive  expression  may,  by 
any  construction,  be  taken  disjunctively,  according  to 
the  agreement,  the  court  will  so  construe  it*. 

Where  the  consideration  is  executory,  to  be  per-  Where  per* 
formed  in  future,  performance 'of  it  must  be  precisely  J^^^JJ^^^ 
alfedged  ^  and  it  is  not  sufficient  to  say  that  the  plain-  cisely  al* 
tiff  was  ready  to  perform  it ;  therefore  where  the  plain-     ^* 
tiff  declared,  that  the  defendant  had  sold  to  one  J.  S.  ^ 

43  loads  of  timber  to  be  carried  from  Battlebridge  to 

Limehouse^ 

^^  5  East  230.  ^  Dorringlon  v.  East,  Ydv.  87.  ""  Sty.  l6S.  But  see 
Cio.  Car.  19.  ""  Pain  v.  Bastwick,  Cro.  Jac.  503.  « 1  Str*  594. 
y  Com.  Dig.  tit  Pleader,  C.  59. 

J.3 


ISO  DECLARATION    IJ)    SPECIAL   ASSUMPSIT 

X^imelKHisei'  and  in  comideration  that  the  plaintiff 
would  go  \yith  him  to  J.  $.  and  carry  th^  timber  to^ 
LimehousC)  jthe  defendant  promised  to  pay  him  sq 
much;  and  averred  that  h^  went  to  Chelmsford  ta 
J.  S.  and  was  always  ready,  at  Chelmsford,  to  perform 
th?  rest  of  the  agreement,  and  carry  the  timber  to 
Limehouse ;  it  was  held,  on  a  motion  in  arrest  of  judg* 
m^nt,  that  the  allegation  of  the  plaintiff's  being  ready 
to  perform  the  agreement  was  not  sufficient;  especially]^ 
as  Dodderidge,  J.  observed^  it  was  of  his  readiness  at 
Chelmsfprd,  the  apts  being  to  be  done  at  BattlcTbridge. 
Wherefore  it  was  adjudged  for  the  defendant ^  The 
case  of  Drewe  and  Slowly  confirms  the  above  doctrine;^ 

there  it  was  determined,  that  it  was  npt  sufficient  tpi 

•  . 

aver  that  the  pkintiff  was  ready  to  deliver  up  certain 
bongisj^  the  delivery  of  \^hich  was  part  of  the  considera-,  * 
tion  of  the  def<?ndant's  promise ;  b\it  that  the  plain  tiff 
must  sjtate  the  actua)  delivery  of  them,  or  a  tender  anc^ 
r^fusfll\  la  a  case  in  pppiberbach,  it  seem$  to  be  in-. 
tixjlmi^  UtiA  nothing  les.;  tl\a^  an  actual  performance 
would  hp:  fufKiqi^pt^ ;  thpv[^h  tj^at  appears  to.  be  car- 
rying the  point  too  f^n 

Whfio  per-  The  ge^^ral  rule  U,  $hat  where  any  averment  oi^  per^ 
Swt'wft?  ^mm^  k.  »ep?p«ry,  th^  plaintiff  shpuld  state  an 
cicnt.  e^ti^psxfofinancf^  q^a^wfiil  and  sufficieat  excuse  for 

npiiTt^rfbjmaiice*  The^re  ar^  cases  in  the  books  re- 
specting cQAditio^s  pfecedept,  wh^re  the  agreement 
^vin^  been  perfofme^  i^i  €;ffept,  though  ^iqt  in  the 
e^w^  ipi4tilier  pointed  out  by  the  contract,  such  subr 
stantial  performance  has  been  deemed  sufficient ;  as,  ^ 
where  the  condition  was  to  enfectf,  a  conveyance  by 

'  lease 

*  Pain  V.  Butwick,  Cro.  Jac.  SSl    « 1  Keb.  872.    ^  Gomb.  256. 
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lease  and  release  was  deemed  a  compliance ''.  Sometimies, 
the  plaintiiF  may  stat^  that  the  agreement  was  per- 
formed generally,  or  in  the  manner  mentioned  in  the 
contract,  and  give  in  evidence  the  real  manner  in  which 
it  was  performed,  though  that  may  seem  to  be  diiFerent, 
if  it  be  the  same  in  judgment  of  law;  as,  if  the  condition 
or  consideration  be  the  appearance  of  a  party,  it  may,  and 
should  it  seems,  be  pleaded  that  he  appeared,  and  his 
having  put  in  and  perfected  bail,  will  be  evidence  to 
support  the  allegation^.  Where  a  man  by  doing  a  pre- 
vious act  would  acquire  a  right  by  a  tender  to  do  it,  if 
the  tender  be  prevented  or  rendered  defective  by  the 
conduct  of  the  other  party,  that  may  be  shewn  to  excuse 
an  actual  performance  or  regular  tender* ;  which  may  also 
be  excused  by  the  absence  of  the  plaintiff,  where  his 
presence  is  necessary  for  the  performance;  or  by  his 
obstructing  or  preventing  the  performance ;  or  by  his 
neglect,  to  do  that  which  it  is  his  duty  to  do  previous 
to  the  plaintiff's  performing  his  part  of  the  contract, 
and  which  is  necessary  to  enable  him  to  perform  it ;  or 
to  give  notice  of  that  which  is  a  secret  to  the  plaintiff, 
but  lies  peculiarly  within  the  defendant's  knowledge, 
and  without  the  knowledge  of  which  the  plaintiff  can* 
not  know  what  his  duty,  or  the  extent  of  it  is'  So,  if 
the  defendant  absolutely  discharge  the  plaintiff  from 
any  further  execution  of  the  contract*^,  or  refuse  to 
carry  it  further  into  execution  on  his  part^  that  will  in 
general  be  a  sufficient  excuse  for  the  plaintiff's  non- 
performance. But  most  of  the  cases  upon  this  subject 
more  properly  relate  to  the  doctrine  of  conditions, 

than 

«  Co.  lit.  207.  a.  1  Rol.  Abr.  426.  pi.  2.  4.  $  D.  &  E.  7«2.    *  I 
Salk.8.    «  Doug.  686.  ^Com.  Dig.  tit.  Condition,  L.  1.  &».    >Doug* 

684,5.     i"!  East,  203.  \ 

I-4f  .  *     < 
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than  the  statement  of  the  performance  of  them   in 
pleading. 

What  suffi.        jn  ^verrinK  an  excuse  for  non-performance  by  the 

ment  of  ex-   plaintiff  of  his  part  of  the  contract,  he  mustnot  only  shew 

cu^  for  non-  ^h^t  he  was  ready,  and  did  all  he  could  to  perform  it,, 

*  but  must  state  the  particular  circumstances  which  pre^ 

vented  him  from  so  doing ;  it  not  being  sufficient  to 

say  that  he,  or  any  third  person,  could  not  perform  tho 

contract,  or  do  what  was  necessary  to  the  performance 

of  it,  without  shewing  why  they  could  npt,  wd  hQW 

they  were  prevented  from  so  doing  *•. 


Defect  of    .       If  there  be  no  proper  averment  of  performance  in  thi& 

averment         i     t       -  •  t_  t. 

cured,  by       declaration,  where  such  an  averment  is  necessary^  ye^ 
P^^*  if  the  defendant  plead  specially  in  denial  of  perfonn<« 

ance,  the  plaintiff  may  reply  that  he  performed  his  part 
of  the  contract,  at  such  a  time  i^id  placCj^  which  will 
cure  the  d^fept  in  the  declaration  \ 

By  vefdict.  So,  a  defective  averment  of  performance  may  be  cured 
'  by  verdict  upon  the  general  issue,  if  the  language  of 
the  avennent  can  by  any  construction  be  deemed  sub-r 
atantially  sufficient.  Thus,  in  aii  action  on  an  agree-r 
ment  to  ride  without  whip  or  stick,  or  other  weapon 
t>esides  boots  and  spurs,  it  was  averted  that  he  rod^ 
without  whip  and  stick  or  other  weapons,  and  the 
plaintiff  having  obtained  a  verdict  on  the  general  issue, 
the  court  held  that  the  averment  was  sufficient,  after  the 

verdict^ 

« 
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verdict,  though  it  would  have  been  bad  upon  a  de- 
murrer ;  for  the  last  disjunctive  conjunction  might  be 
taken  to  disjoin  the  former  conjunctive,  and  though 
the  conjunctive  sense  was  the  most  proper  and  obvious 
one  to  be  attributed  to  the  former  word,  yet  as  it  was 
capable  of  being  taken  disjunctively,  they  would  so 
consider  it-*. 

Where  the  defendant's  obligation  depends  upon  Distinction, 
the  performance  of  any  act  on  the  part  of  the  plaintiff,  ^  a  verdict! 
we  have  seen  that  the  latter  must  aver  performance  of  or  not. 
that  act,  or  shew  that  he  was  ready  to  perform  it;  if 
he  do  not,  although  intendment  may  sometimes  be 
made  to  support  the  declaration  after  verdict,  yef,  im- 
less  it  can  be  made  good  by  construction,  after  judg- 
ment by  default,  it  is  exactly  the  same  as  upon  de- 
murrer. Where  the  plaintiff  declared  upon  a  promise 
to  deliver  up  a  bond  to  the  plaintiff's  testator,  upon 
payment  of  a  sum  of  money  by  him  to  the  defendant, 
without  stating  that  the  money  was  paid  or  tendered, 
it  having  been  proved  at  the  trial  that  a  tender  had 
been  made  and  refused,  the  plaintiff  had  judgment ;  it 
being  held  that  the  tender  and  refusal  amounted  to 
payment,  ^d  that  the  testator  did  all  he  could,  and 
the  promise  arose  by  operation  of  law;  though  this 
point  of  the  defective  allegation  of  performance  does 
not  seem  to  have  been  much  insisted  on*".  But  where 
the  plaintiff  declared  that  in  consideration  he,  at  the 
defendant's  request,  would  execute  to  him  a  general 
release,  to  bear  date  the  day  before  the  agreement,  the 
defendant  undertook  to  pay  him  the  costs  of  a  suit,  as 
soon  as  a  bill  of  such  costs  should  be  produced  to  him, 

'averring 

^  Burgess  v.  Brazier,  1  Str.  594.    ^  Alcorn  v.  Westbiook,  1  Wils. 
115. 
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M      f  •  • 

averring  that  such  bill  was  produced^  and  that  the  de- 
fendant  had  notice  of  the  amount  of  the  costs ;  after 
judgment  by  default^  it  was  urged  that  the  plaintiff 
ought  to  have  averred  that  he  had  given  or  tendered 
to  the  defendant  the  release.  Lord  Mansfield,  on  the 
Opening  of  the  case,  said,  the  court  would  see  if  they 
could  make  it  good  by  construction^  observing  that  the 
release  was  to  be  given  at  the  defendant's  rccjuest,  and 
perhaps  he  might  never  request  it.  But  afterwards  his^ 
Lordship  declared  the  opinion  of  the  court  to  be,  that 
as  the  plaintiff  had  not  averred  performance,  nor 
shewn  that  he  was  ready  to  perform  the  consideration, 
it  could  not  be  made  good  as  laid  in  the  declaration; 
the  true  distinction  as  to  supplying  such  defects  being, 
whether  the  objection  be  or  be  not  made  after  a  verdict  ^ 
Where  afi  averment  of  performsince  is  necessary,  aad 
none  is  made,  or  one  only  which  is  in  substance  defec- 
tive, the  defendant  may,  in  general,  take  advantage 

• 

of  the  objection  either  by  demurrer,  special  or  general, 
or  by  motion  in  arrest  of  judgment,  or  writ  of  error, 
^  whether  the  judgment  be  by  default  or  after  verdict  on 
the  general  issue  ""•  Jn  such  cases,  though  the  de- 
fendant put  in  pleas  which  are  bad  in  law,  to  which 
the  plaintiff  demurs,  the  defendant  will  nevert];ieless  be 
entitled  to  judgment,  if  the  declaration  be  bad  in  sub- 
stance,  for  want  of  proper  averme^ts  of  performance? 
or  of  sufficient  excuse  for  non-performance".  And 
where  the  non-performance  of  a  condition  precedent 
appears  upon  the  face  of  the  pleadings,  even  a  verdict 
will  not  cure  the  defect^ 

If 

1  CoUiDS  v.Gibbs,  2  Bur.  899-  And  see  2  SauDd.  350.  953.  n.  3.  I 
East  203.  "  Cro.  Jac.  503.  Doug.  679*  Sti  vide  ante  12ff.  ^%  East 
442.    •6D.  &E.  710.  •      * 
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^  no  averment  at  all  be  necessary,  the  insertion  of  Bad  ayer- 
m  averment  too  general,  or  otherwise  insufficient,  will  ^^aJ,  where 
pot  vitiate  the  declaration,  or,  in  general,  burthen  the  none  was  ne- 
proof;  and  as  the  consequences  of  omitting  an  aver-     ^    ^' 
ment,  where  necessary,  may  be  serious,  if  there  be  any 
doubt  about  the  necessity  of  making  one,  it  is  advi- 
sable  to  make  it.     General  avemients  of  performance 
are  in  such  cases  very  convenient,  as  it  is  not  likely 
that  the  defendant  will  demur  to  them  ;  and  if  not  de* 
murred  to,  they  are  afterwards'  unobjectionable,  and 
will  supply  the  place  of  specific  allegations;  besides 
that  they  will  admit  any  evidence  at  the  trial,  of  what- 
ever performance  may  be  necessary  on  the  part  of  the 
plaintiff  in  support  of  his  case.     Where  the  plaintiff 
declared,  that  it  was  agreed  between  him  and  the  de- 
fendant,  that  the  former  should   surrender    certain 
copyhold  lands,  and  the  latter  should  pay  so  much, 
stating  mutual  promises  to  perform  the  agreement; 
and  averred  that  he  had  surrendered  into  the  hands  of 

*  •  •        • 

two  copyholders,  according  to  the  custom,  to  the  use 
pf  the  defendant;  to  this  declaration  the  defendant 
demurred,  but  jiidgment  was  given  against  him  on  the 
demurrer:  after  which  he  assigned  for  error,  that  the 
surrender  averred  was  not  sufficient,  but  although  the 
pourt  were  divided  on  that  point,  they  were  unani- 
mously of  opinion  that  there  being  mutual  promises, 
there  needed  no  averment  of  performance,  and  there- 
fore a  bad  averment  should  not  hurt;  whereupon  the 
judgment  was  affirmed  ^  On  the  same  principle, 
where  the  declaration  slated  that  the  plaintiff  had 
agreed  to  take  the  defendant's  son  as  an  apprentice, 
averring  that  he  accepted  the  son  into  his  service 
in  that  capacity,  and  it  was  objected  that  it  was  not 

alledged 

'  Beamy  r.  Turner,  1  Lev.  293. 
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alledged  that  the  son  was  bound  apprentice;  this 
.  objection  was  disallowed,  as  the  defendant  might  have 
sued  the  plaintiff  on  his  promise  to  take  the  son,  if 
he  had  refused  to  keep  him  as  such;  and  there  being 
promise  against  promise,  no  averment  was  necessary^. 
So,  where  the^  plaintiff  declared  that  he  had  bought 
of  the  defendant  certain  com  for  so  much  money,  and 
in  consideration  that  he  had  paid  him  part  of  the  price, 
and  promised  to  pay  the  rest,  the  defendant  promised 
to  deliver  the  corn,  and  averred  his  readiness  to  pay ; 
to  which  the  defendant  pleaded  that  the  plaintiff  had  "^ 
not  paid  the  rest  of  the  money ;  and  the  plaintiff  re- 
plied that  at  such  a  time  and  place,  he  tendered  it:  it 
was  resolved,  that  no  averment  of  the  plaintiff's  readi- 
ness to  pay  was  necessary,  there  being  promise  against 
promise,  which  gave  mutual  remedies,  though  if  the 
sale  had  been  proinde,  an  averment  of  payment',  or 
tender  and  refusal  would  have  been  necessary*;  and  if 
the  plaintiff  unnecessarily  say  that  he  was  ready,  it  i* 
merely  idle,  and  will  not  vitiate  the  declaration*. 

4  Anon*  1  Lev.  87.  But  see  Cro.  Jac.  406. 3  Bills.  221.  S.  C.  Ante 
128.  '  Mansfield  v.  Stephen,  Comb.  256.  ■  1  Keb.  872.  1  Salk^ 
112.  S.  P.    '  Thorp's  case,  Mar.  7S. 
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PARTICULAR  ACTIONS   OF   ASSUMPSIT. 


TTAVING  considered  the  general  rules  applicable  Division  of 
-*■-*"  to  averments  of  performance  or  excuse  of  per-  *];®™^'*^ 

*      ,  *         of  perform- 

foimance,  in  this  action,  it  is  next  proper  to  take  notice  ance,  ikc  pf 
of  averments  of  this  nature,  in  those  particular  ac-  ^^*^t*jn 
tions  of  assumpsit  upon  which  the  books  afford  any  persons, 
considerable  degree  of  information;  in  treating  of 
which,  the  cases  will  be  classed  according  to  the  sub- 
ject matter  of  the  contract,  viz,  as  it  respects  persons, 
personal  property,  or  real  property.  With  regard  to 
such  contracts  as  particularly  respect  persons,  the 
cases  on  the  averments  of  performance  are  very  nume- 
rous; they  may  be  divided  into,  first,  such  as  are  on  con- 
tracts of  forbearance ;  secondly,  on  contracts  of  mar- 
riage ;  thirdly,  to  enter  into  and  discharge  securities, 
&c.  and  lastly,  to  do  other  services  or  acts,  not  before 
classed.  All  or  most  of  the  cases  upon  this  subject 
will  be  found  confirmatory  of  the  general  rules 
mentioned  in  the  foregoing  chapter,  and  many  of 
them  would  have  furnished  additional  instances  or  ck- 
amples  of  those  rules ;  but  it  was  thought  best,  as 
being  more  accurate,  first,  to  state  the  general  rules 
diemselves,    and'  the   cases  which    appear    to   have 

established. 
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established)  or  been  determined  expressly  upon  general 
principles,  and  afterwards  those  which  do  not  appear  to 
have  established,  or  been  expressly  referred  to  any  such 
principles.  The  numerous  cases  cited,  as  examples  of 
the  rules  for  alledging  p^irformaijce,  in  Comyn's  Di* 
gest*,  do  not  give  any  clearer  understanding  of  the 
rules  themselves,  and  are  very  frequently  misapplied ; 
though  that  work,  considering  the  nature  of  it,  is 
equally  undeserving  of  censure,  as  it's  merits  are 
beyond  any  praise  that  can  be  bestowed  upon  it  The 
division  here  adopted  will  be  found  the  most  con- 
venient, when  a  question  arises  in  practice  upon  any 
particular  declaration,  and  the  best  that  can  be  adopted 
ibr  an  analytical  arrangement  of  the  precedents  ^  It 
will  probably  be  thought  by  some,  that  all  the  cases 
on  averments  of  performance,  &c.  and  assignments  of 
breaches  in  the  several  actions  of  assumpsit,  covenant, 
and  debt,  would  more  properly  have  been  considered 
in  one  view,  as  they  are  classed  together  in  thfe  above 
Digest;  but  although  the  general  rules  upon  this  sub- 
ject are,  for  the  most  part,  the  same  in  those  several 
actions,  yet  they  are  sometimes  different*' ;  and  there  are 
sufficient  authorities  to  prove  and  exemplify  so  many 
of  them  as  relate  to  the  action  of  assumpsit,  in  the 
cases  which  have  occurred  in  that  particular  action ; 
and  many  of  those  rules  are  peculiarly  applicable  to  that 
action,  as  they  consist  of  distinctions  respecting  the 
averments  of  performance  of  different  considerations, 
whereas  no  consideration  is  ever  necessary  to  be 
stated  in  the  action  of  covenant,  and  it  is  very  seldom 
that  any  need  be  stated  in  the  action  of  debt.  Besides, 
although  the  contracts  which  are  the  subjects  of  these 

different 

"  Com.  Di;r.  tit.  Pleader,  C.  51,  &c.      ^  Ante  64.     ^  1  Buls.  12. 
Hub.  OS.  S.  C.  8  Co.  93.  a.  1  Salk.  139-  1  Lev.  94. 
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different  actions  are  frequently  the  same,  yet  they  arc 
not  universally  so,  as,  from  the  very  nature  of  the 
actions,  some  of  them  will  not  lie  in  particular  cases, 
where  another  of  them  may  well  be  supported  •*. 
These  are  the  principal  reasons  which  have  induced  the 
author,  in  this  work  on  pleading  in  assumpsit,  to  con- 
fine himself^  in  general,  to  the  cases  which  have  arisen 
in  that  form  of  action. 

• 

I.  With  respect  to  the  allegation  of  performance  in  of  forbear- 
actions  of  assumpsit  on  contracts  of  forbearance,  it  is  ?"^«»  ^,^^^ 
settled  that  if  the  consideration  be,  that  the  plaintitF  averred. 
would  forbear  to  sue,  or  would  not  sue,  or  the  like,  it 
is  necessary  to  alledge  performance,  by  shewing  that 
he  did  forbear,  or  did  not  sue,  within  the  stipulated 
time,  if  any  particular  time  be  ^mentioned.  Therefore 
where  the  plaintiff'  declared  tliat  J.  S.  was  indebted  to 
him,  and  in  consideration  he  would  tak^  the  defendant's 
bond,  and  would  not  sue  on  it  till  Michaelmas,  but 
forbear  the  money  until  that  time ;  after  verdict,  the 
judgment  was  staid,  because  the  consideration  was  not 
alledged  to  have  been  performed  **.  So,  where  the  de- 
claration stated  that  in  consideration  the,  plaintiff 
lirottW  give  the  defendant  day  of  payment;  because  it 
was  not  averred  that  he  had  given  day,  it  was  adjudged 
that  the  declaration  was  insufficient^ 

But  there  is  a  distinction,  where  the  forbearance  is  whereitneed 
stated  to  be  of  a  precedent  debt,  and  where  not ;  for  in  ^^^• 
the  case  last  cited,  it  was  held,  that  if  the  declaration  had 
stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  such  a  sum,  it  would  have  been  good,  without  any 

averment 

*  Ant€  12.  28.    ^  Rogers  v.  Snow,  Dal.  94. jc^.  17.    *  Anon.  Godb. 
13.  Et  tide  ante  65. 
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averment  of  a  day  having  been  given ;  for  the  antectt' 
dent  debt  remaining  unpaid,  of  itself  implies  a  for- 
'bearance^.  The  two  cases  just  cited  are  instances 
of  the  opposite  part  of  the  above  rule ;  which  pecu- 
liarly applies  to  contracts  for  general  forbearance^ 
where  no  particular  time  of  forbearance  is  mentioned. 
In  a  modem  case,  where  the  plaintiff  declared  that 
A.  having  recovered  a  judgment  against  B.  and  a 
Jieri  facias  being  delivered  to  the  sherifi;  in  consider- 
ation that  A.  at  the  instance  of  C.  had  requested  the 
sheriff  not  to  execute  the  writ,  C.  promised  to  pay  A. 
the  debt  and  costs,  together  with  the  sheriff's  poundage^ 
&c.  on  a  writ  of  error  after  judgment  by  default,  the 
declaration  was  held  sufficient,  though  it  did  not  aver 
that  the  sheriff  in  fact  desisted  from  executing  the 
writ,  nor  what  the  amount  of  the  poundage,  &c.  was, 
nor  that  the  defendant  lud  notice  of  the  amount  of 
it :  for  it  was  sufficient  to  state  the  request  to  forbear^ 
as  it  did  not  appear  but  that  the  sheriff  in  fact  desisted 
from  proceeding  on  the  execution ;  and  though  the  want 
of  alledging  notice  might  have  been  ground  for  a  special 
demurrer,  yet  as  the  amount  of  the  poundage,  &c, 
was  capable  of  being  ascertained  on  a  writ  of  enquiry, 
it  was  not  a  substantial  objection,  in  errors 

Construction      Averments  of  the  performance  of  considerations  of 
of  averment,  ^j  j  nature,  as  well  as  the  considerations  themselves, 

ID  general.  '  ^  ^  • 

sliall  have  a  sensible  construction  and  intendment,  as  to 
their  having  been  performed  at  the  request  of  the 
party,  as  well  as  in  other  respects,  as,  the  time  of  for- 
bearance alledged,  &c.  The  like  constmction,  indeed, 
prevails  with  respect  to  other  averments;  though  it  is 

particularly 

,       JId.    *  Pullen  V.  Stokes,  2  H.  B.  $12. 


OF  THE   AV£EM1:NTS   OF   PERFORMANCE,  &C.  l6l 

particularly  exemplified  by  averments  of  forbearance, 
as  will  appear  by  the  following  cases. 

It  has  been  observed  in  a  previous  page^  that  it  shall  Need  not 
be  intended,  and  need  not  be  expressly  alledged,  that  ^^^^^  ^^at'^j^ 
a  consideration  was  performed  at  the  defendant's  re-  fcndant's  re- 
quest, where  the  performance  of  it  is  for  his  benefit  ^"*^'^' 
Therefore,  if  the  consideration  be-  that  the  plaintiflT,  at 
the  defendant's  request,  would  stay  the  proceedings  in 
a  suit  against  him,   he  need  not  expressly  alledge  that 
they  were  stayed  at  the  defendant's  request;  for  it 
shall  be  inte^ided,  it  being  for  his  benefit  that  they 
should  be  stayed  K 

Where  the  forbearance  stated  as  the  consideration  is  Averment 
insufficient  to  maintain  the  promise,  no  averment  of  pa""?^^^^ 

.  ,  ,  .         ,  insufficient 

performance  will  help  it;  therefore  if  the  plaintiff'  de-  consiaeration 
clareona  consideration,  that  he  should  forbear  for  a  lit-  ®^^°^^^"* 

'  ^  ancc. 

tie  time,  or  a  short  time,  or  a  minute,  or  a  quarter 
of  an  hour,  or  the  like,  although  he  alledge  that  he 
forbore  for  half  a  yiear,  or  any  longer  period,  the  de- 
claration will  not  be  good ;  because  the  consideration 
was  not  originally  sufificient  to  support  the  promise ; 
and  no  averment  of  what  was  done  afterwards  can 
help  it^ 

But  where  the  consideration  is  stated  to  be  forbear-  ^^^f  ^^ere 
ance  generally,  it  has  been  a  very  controverted  point  tion  is  for- 
how  far  a  proper  allegation  of  forbearance  will  help  it  ^«ara»ce> 
AccordingtotheoIderauthoritiesySuchanavermentisnot 
sufficient,  except  the  promise  is  to  be  performed  in  a  cer- 
tain 

^  Ante.lU,  5.     ^  Okes  v.  Kirby,  Cro.  Eliz.  299^     ^  Mapes  v.  Sid<. 
»ey,  Cro.  Jac.  S84i. 
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time,  during  which  it  can  be  intended  the  forbear* 
ance  was  to  continue ;  and  even  in  such  case,  there  are 
many  old  authorities  to  shew  that  an  averment  will 
not  suffice.     In  one  case,  indeed,  where  the  declara^ 
tio<a  stated^  that  in  consideration  the  plaintiff  wpuld 
forbear  certain  goods,  the  defendant  promised  to  de* 
liver  them  within  six  months,  and  alledged  that  he 
did  forbear  six  months ;  it  was  held  that  the  declara^ 
tion  was  good,  because  it  was  to  be  intended  that  the 
plaintifF  should  forbear  for  six  months,  and  it  waa 
shewn  that  he  had  forborne  that  time^    But  in  a  sub- 
sequent case,  where  the  plaintiff  declared,  that  in 
consideration  he  would  forbear  to  sue  one  J.  S.  for  a 
debt,  the  defendant  promised  to  pay  it  before  Michael- 
mas, and  alledged  that  from  the  time  of  the  promise  h^ 
had  abetaiuedy  and  still  abstained  from  suing  him ;  it 
was  assigned  for  error,  that  9s  it  did  not  appear  for 
what  time  the  plaintiff  was  to  forbear,  the  considera- 
tion was  insufficient,  for  it  might  be  intended  that  h« 
should  forbear  for  a  quarter  of  an  hour,  or  any  othei* 
trifling  time,  and  that  the  averment  would  not  help  it. 
And  of  that  point  the  court  doubted,  but  most  of  the 
jiklges  held  that  the  consideration  was  not  sufficiently 
aitedged ;  and  afterwards,  for.  that  cause,  the  judgment 
was  reversed "".     Notwithstanding  this  decision,  how- 
ever, in  a  case  determined  in  the  next  reign,  where  the 
decoration  statedt,  that  in  consideration  the  plaiBtilF 
would  assent  te^  and  be  cont^^nt  to  desist  from  the  f^^^ 
ther  proeecution  of  a  certain  suit,  the  defendant  pro- 
mised to  pay  and  give  security  for  the  debt  and  cost3 
at   eertain  timen,   and  alleged  that  he  did  forbear 

to 


*  May  r.^Ivarcs,  Cro,  Eliaj.  367.     •  Phillipi  v.  Sack*>rd,  O^ 
^\ir.  455. 
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to  prosecute  J  although  it  was  assigned  for  error  that 
the  consideration  waa  insufficient,  it  was  held  that  it 
implied  a  promise  for  an  absolute  forbearance,  and 
was  therefore  good".  Anothier  case  of  this  kind  oc- 
curred soon  after,  where  the  consideration  was,  that 
if  the  plaintiff  would  forbear,  the  defendant  would  pay 
so  much  as  she  should  prove  to  be  due;  and  it  was  averred 
that  she  did  thereupon  forbear,  until  the  present  time, 
and  that  so  much  was  due,  which  she  could  well 
prove;  it  was  moved  in  arrest  of  judgment,  that  there 
was  no  time  of  forbearance  provided,  so  that  it  might 
be  a  minute.  But  Hobart  says,  he  ended  this  cause 
by  arbitration*'.  However,  the  better  opinion  seema 
to  be,  that  a  proper  averment  of  forbearance  will  be 
sufficient,  where  the  consideration  is  stated  generally. 
This  observation  is  confirmed  by  the  following  cases. 

What  is  a  sufficient  averment  of  forbearance  re-  What  aver- 
mains  to  be  considered.     Where  the  plaintiff  declared,  cient/ln^crel 
.that  in  consideration  he  would  forbear  to  sue  one  J.  S.  ^er*^- 
on  an  obligation,  the  defendant  promised,  &c.  and  al,- 
ledged  that  he  forbore  to  sue  J.  S.  for  a  long  time,  to        , 
wit,  from  the  time  of  the  promise  until  such  a  day, 
which  was  a  year  and  a  half  after ;  it  was  held  to  be 
sufficient,  and  that  it  should  be  intended  that  the  for- 
bearance was  to  the  day  of  issuing  the  writ^    In  ano- 
ther case,  where  one  of  the  considerations  appears  to 
have  been,  that  the  plaintiff  would  forbear,  to  sue,  and 
would    deliver   up    certain    bonds,    it    was    holden 
not   sufficient  to   say  that  he  did  forbear  and  was 
ready  to  deliver  up  the  bonds ;    but  the  judgment 

was 

■  Heine  V.  Fuller,  Cro.  Jac.  396.    ^  Yardly  «.  Ingram,  Hob.  219. 
'  Mapea  ».  Sidney,  Cro.  Jac.  683. 
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was  jstaid  for  the  defectice  allegation  of  performance, 
respecting  the  bond**.  It  has  been  already  ob- 
served, where  an  allegation  of  a  request  to  forbear 
may  be  sufficient,  without  an  express  averment  of  for- 
bearance  \ 

-^^^^^of  If  jt  appear  upon  the  record,  how  long  the  plaintiff 
hitherto.    '  forbore,  without  a  particular  averment,  it  is  as  good 

as  if  it  had  been  expressly  averred ;  at  all  events, 
after  verdict.  Therefore,  where  the  plaintiff  declared 
in  assumpsit,  upon  the  defendant's  promise  to  pay  the 
debt  of  a  third  person  in  consideration  of  forbearance, 
and  averred  forbearance  hitherto,  although  it  was 
ipoved  in  arrest  of  judgment,  that  he  had  not  alleged 
in  particular  how  long  he  had  forborne,  so  that  it  miglit 
appear  to  the  court  that  the  forbearance  was  for  a  con- 
venient time ;  it  was  held,  that  as  it  appeared  upon  re- 
cord how  long  the  plaintiff  had  forborne,  that  was  as 
well  as  if  he  had  particularly  expressed  it'. 

« 

From  time  of      ^^d  it  seems  that  although  the  word  "  hitherto"  be 

promise^  or,  .  ° 

lor  seven  Omitted,  yet  if  the  plaintiff  aver  that  from  the  time  of 
fbr  "ii'umll  *^^  promise,  he  did  totally  forbear  to  sue  the  defend* 
i2  months,    ant,  it  shall  be  intended  that  he  forbore  to  the  time 

of  the  action'.  So,  if  the  averment  be,  that' he  forbore 
seveamonths,withoutsaying,  "hitherto",  itwillbesufii- 
cicnt,  that  being  a  reasonable  time;  as  to  which  however, 
the  reporter  adds  a  qucsre''.  Where  the  consideration 
was,  that  the  plaintiff  would  forbear  ^100  due  from 
the  defendant's  testator,  for  twelve  months  next  fol- 
lowing, 

"^  Drewc  v.  Slowly,  1  Keb.  872,     '  Ante  l6o.    » Bamhurst ».  Cab- 
b«»t,  Ilardr,  5.     *  luiwards  r,  Roberts,  2  Mod.  24.     ^  Id. 
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lowing,  and  it  was  averred,  that  he  did  forbear  from  the 
time  of  the  promise,  it  was  held  good,  after  ver- 
dict; although  it  wotild  have  been  otherwise,  if  it 
had  been  usque  twelve  months  ". 

•  Where  the  declaration  stated,  that  in  consideration  For  a  week, 
the  plaintiff  would  give  the  defendant  a  week  then  •n^^?„^ext^' 
ne.vt  J'ailozci/igy  to  pay  a  debt  he  owed  him,  the  de-  following." 
fendant  promised  to  pay  it  by  instalments,  viz.  one 
moiety  within  a  week,  and  the  other  at  the  end  of 
the  week,  and  it  was  averred  that  he  did  forbear  for 
the  space  of  a  week,  without  saying,  "  next  following 
the  promise,"  it  was  objected,  that  such  ought  to  have 
been  the  form  of  the  averment;  but  it  was  held 
to  be  unnecessary,  because  it  should  be  intended.  It 
was  also  objected  that  the  declaration  was  repugnant, 
in  stating  that  the  consideration  was  the  forbearance 
Jor  a  week,  and  the  promise  to  pay  within  a  week  ; 
but  that  objection  was  also  disallowed,  because  the 
week  mentioned  in  the  promise,  should  be  construed  to 
be  that,  after  the  week  alluded  to  in  stating  the  consi- 
deration \  But  by  Leonard's  second  report  of  this  case, 
the  judgment  appears  to  have  been  afterwards  staid. 
However  in  a  subsequent  case,  where  the  plaintiff  de- 
clared on  a  promise,  that  if  he  would  forbear  to  sue 
the  defendant  one  week,  for  a  debt,  he  would  pay  it^ 
and  alledged  that  he  did  forbear  for  one  week,  but  did 
not  say,  fox  the  week  following,  it  was  held  to .  be  no 
objection,  because  it  could  not  be  otherwise  in- 
tendec^^ 

Where 

**  Jackman  v.  Hatton,  1  Kcb.  574.    ^  Brown  v.  Ordinacre,  2  Leon.    ' 
112.    *  Teoancy  V.  Bi:owd,  Cro.  Eliz.  272. 
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Averment  of      Where  thc  defendant  pleaded,  that  before  the  expk 
o7paTOcnt'  ration  of  the  time  of  forbearance,  the  plaintiff  levied 

a  plaint  in  London  against  J.  S.  and  caused  him  to  be 
arrested  for  the  debt;  ther?  was  a  difference  of  opi- 
nion whether  this,  being  confessed  by  the  demurrer, 
negatived  the  allegation  of  forbearance  in  the  declara- 
tion. Gawdy  and  Popham,  J.  held  it  to  he  well  enough : 
as  the  plaintiff  had  forbore  the  payment,  and  the  pro- 
mise was  nqt  that  he  should  fqrbear  to  sue.  But  Fen^ 
ner  and  Clench,  J.  held  the  contrary;  because  it 
would  be  in  vain  to  forbear  the  payment,  and  not  the 
suit,  and  it  was  the  intent  of  the  contract  that  the 
party  should  not  be  molested  for  the  residue  of  the 
debt,  before  Michaelmas*, 

Forbei^rancc  Where  one  of  the  considerations  waii  tlie  plsuur 
out^gayinff, '  *^^'^  promise,  to  forbear  a  suit  with  which  he  waa 
in  what        threatened,  and  it  was  averred  that  be  did  forbear  the 

said  suit,  theplaintifffefad  judgment;  notwithstanding 
one  of  the  exceptions  taken  in  arrest  of  judgment  was» 
that  the  declaration  did  not  state  tghere  the  plaintiff 
would  have  sued  the  defendant,  and  it  might  have 
been  in  some  court  which  had  i|ot  jqrisdiction?. 

Abatement  If  the  consideration  be,  that  the  plaintiff  would  abati 
paymcn  .  ^  certain  sum,  part  of  a  deb*^  it  siiould  be  shewn  how 
he  abated  it ;  therefore,  where  the  declaration  stated 
that  J.  S.  was  indebted  to  the  plaintiff  in  ^100,  and 
tliat  the  promise  was  made  in  consideration  that  he 
would  abate  «£*10  of  that  debt,  and  forbear  the  resi-^ 
due,  till  a  certain  tjme ;  it  was  held,  upoq  demurrer 

tq 

*  Thornton  v.  Kemp.  Cro.  Eliz.  4f77*    ^  Smith  v.  Smith,  T.  Raym, 
P>^.  Et  vide  poit  171' 
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to  the  defendant  s  plea,  tliat  the  declaratkm  was  bad, 
because,  though  it  alledged  an  abatement  of  the 
^100,  it  did  not  shew  how  it  was  abated,  so  that 
the  court  might  know  whetlier  there  was  a  sufficient 
discharge ". 

IL  In  Pledging  performance  of  a  consideration  of  Contracts  c 
marriage,  it  is  necessaiy  to  shew  when  and  where  the  ^^^^^^^J 
marriage  took  place.     Where  the  consideration  was,  place  thertoi 
that  the  father  of  the  plaintiff  would  give  the  defend-  &c 
ant's  son  a  certain  sum  in  marriage  with  the  plaintifi^ 
and  she  married  the  son,  the  defendant  would  settle 
so  much  upon  her  for  a  jointure,  and  it  was  averred 
that  on  such  day,  at  such  a  place,  the  marriage  took 
place,  and  the  plaintiff's  father  did  give  his  daughter 
the  above  sum  in  marriage,  without  saying  that  it 
was  given,  afterwards,  or  stating  the  time  when  he 
gave  it,  it  was  moved  in  arrest  of  judgment,  after  ver- 
dict for  the  plaintiff  upon  non  assumpsit,  that  it  ap- 
peared to  be  uncertain  when  the  m6ney  was  given,  and 
money  given  before,  or  at  or  after  the  marriage,  might 
be  said  to  be  given  in  marriage,  and  theiefore  the 
plaintifif  ought  to  have  stated  the  time  when  the    - 
money  was  given,  for  it  was  part  of  the  contract ; 
and  for  this  reason  the  judgment  was  arrcMited,  aifter 
verdict  \     But  if  no  place  had  been  alledged,   the 
place  being  material  only  for  venue,  there,  if  issue 
had  been  taken  upon  a  collateral  point,  the  fault  would 
have  been  cured  ** ;  however  it  might  have  been,  if  ' 
issue  had  been  taken  on  the  very  point  in  question  ^ 

So 

*  ItLetviieCTO.  Jac.  503.  T.  Jon,  125.  Po$t  174.  177.  *  Willett 
t^.  MoM.  2  Rol.  4S8.  ^  Id.  «  Pain  if.  College,  Jd.  313.  Mtd  viii 
»i€  37, 8» 
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Consent  ta 
marriage. 


^  Endeavour 
to  persuade 
J.S.  to 
many. 


Where  the  consideration  was,  to  consent  to  and 
not  hinder  a  marriage,  upon  general  demurrer,  judg- 
ment was  given  for  the  defendant,  because  it  was  not 
shewn  in  the  declaration  where  or  in  what  place  the 
plaintiff  consented;  the  consideration  not  being  merely 
nagative  not  to  hinder,  but  affirmative  also  to  consent 
to  the  marriage*.  But  the  authority  of  the  two  last 
cases  seems,  at  this  day,  very  questionable. 

Where  the  consideration  appeared  to  be,  that  the 
plaintiff  would  endeavour  to  persuade  one  J.  S.  to 
marry  one  J.  R.  and  the  plaintiff  averred  that  he,  on 
such  a  day,  and  on  divers  cither  days  and  times,  at  the 
instance  and  request  of  the  defendant*,  by  all  means 
in  his  power,  endeavoured  to  persuade  the  said  J.  S. 
to  tnarry  the  said  J.  R*  and  that  afterwards,  to  wit,  on 
such  a  day,  the  marriage  took  effect ;  it  was  assigned 
for  error  that  the  plaintiff  had  not  shewn  how  he  en- 
deavoured. But  Sir  Thomas  Raymond  conceived  that 
the  declaration  was  good  enough ;  because,  first,  the 
court  cannot  presume  that  he  did  prevaricate,  for,  i;2t- 
quum  non  est  presumendum  ;  secondly,  if  the  plaintiff 
were  to  set  forth  the  speeches  he  made  in  commenda- 
tion of  the  young  woman,  or  advantages  of  a  married 
life^  &c.  that  would  make  the  record  too  long,  and 
perhaps  (as  it  was  said)  the  court  could  not  be  judges 
of  it.  In  the  case  cited,  the  whole  court  seemed  to 
agree  that  the  declaration  was  good  in  principle,  though 
they  recommended  the  parties  to  have  a  new  trial,  the 
damages  being  too  great ^.  Other  books  give  different 
reasons  for  the  above  determination'. 

In 

■  ^  Chapman  t^.  Fothcrgill,  2  Lto,  227-  •  Ante  144, 5.  ^  Aglionby 
©.  Towcrson,  T.  Rdym.  400.  «  2  Sho.  9S.  S.  C.  Mo.  59$.  S.  P.  Ei 
wide  post  1S2,  &c. 
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In  another  case,  where  the  consideration  was,  that  Good  will 
the  plaintilF  should  give  his  good  will  and  furtherance  ^"^^"to  T* 
to  a  marriage,  and  healledged  that  he  gave  his  good  will  marriage. 
and  had  furthered  the  marriage,  but  without  shewing 
particularly  how  hchad  furthered  it ;  onamotionm  arrest 
of  judgment,  it  was  agreed  that  the  averment  was  suffi- 
cient in  an  action  on  the  case;  becauseitwas  but  matter  of 
consideration,  which  is  not  traversable  j  although  it 
would  have  been  otherwise  iii  case  of  the  condition  of 
a  bond,  or  a  covenant;  in  which  it  must  have  been 
particularly  shewn  how  he  had  furthered  the  mar- 
riage ^. 

There  is  also  the  folloAving  singular  case  in  Moore's  brother's 
Reports.  The  defendant,  being  suftor  to  a  young  lady,  to  it. 
who  had  a  father  and  mother  alive,  promised  that  if 
the  mother  would  agree  that  her  daughter  should 
marry  him,  he  would  give  the  mother  a  sum  of  money. 
It  appeared  that  she  gave  her  consent  accordingly ; 
and  the  fatlier  dying,  the  marriage  took  effect  with 
her  consent  In  this  case,  three  judges,  against  the 
opinion  of  Winch^  J.  held  that  the  consideration  and 
performance  were  sufficient '. 

'where  the  consideration  was,    that  the  plaintiff^**""**'''" 

'  *  of  promise 

would  exonerate  the  defendant  of  his  promise  of  mar-  of  marriage 
riage,  and  it  was  averred  that  she  did  exonerate  him, 
without  shewing  how,  yet  it  appears  to  have  been  ad- 
judged that  the  declaration  was  good-*. 

Where   the  declaration  in  assumpsit  was  upon  a  Readiness 
promise,   in    consideration    that  the   plaintiff  would  ^  ^^^Y- 

marry 

^  Aldcrton  v.  Man,  Mo.  595.  pi.  808.  Sedqu  ?  *  Grciley  r.  Luther, 
Mo.  857.;?/.  1 J76.  J  Baker  v.  Smith,  T.  Raym*  400.  1  Rol.  470. 1.  5. 
Sty.  295.  303.  S.  C. 
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marry  die  defendant,  and  that  if  he  did  not  marry  her, 

he  would  pay  for  her  wedding  cloaths,  &c.  it  not  being 

averred  that  the  plaintiff  was  always  ready,  it  was 

moved    in  arrest  of  judgment;    and  it  was  argued 

that  the  plaintiff  must  shew  that  she  was  ready  or  of^ 

fered  to  marry,  to  which  Twisden,  Ji  agreed,  on  thd 

authority  of  a  case  of  Newman  and    Becke;    but 

^    Keeling,  J.  held  the  contrary,  and  that  it  was  only  a 

mutual  promise,   not  like  an  absolute  contract  fof 

marriage,  which  must   be    averred.      Windham,    J. 

agreed  with  Twisden,  on  Ingreham's  case,  which  h€ 

mentioned  as  an  authority',  to  shew  that  a  tender  must 

be  averred,  because  the  act  to  be  done  depended  on 

the  will  of  the  party;  and  judgment  was  given  for  the 

defendant ^       But  wh6re  the  plaintiff  declared,    in 

consideration  she  had  promised  to  marry  the  defendant 

he  promised  to  marry  her  in  a  fortnight,  and  averred 

that  she  was  always  ready  and  offered  herself,  but  did 

not  say  within  a  fortnight,   it  was  held  to  be  well 

enough;  because,  as  it  was  said,  it  was  not  necessary  to 

aver  that  she  offered  at  all,  it  being  sufficient  that  she 

was  always  ready;  and  the  husband  is  ducere  uxo^ 
rem  \ 

>fardage  at       In  alledffihs:  performance  of  a  contract  of  marriage. 

request.         it  IS  not  necessary  to  say,  that  the  plaintiff  married  at 

the  defendant's  request,  although  the  consideration  be 
that  the  plaintiff  would  marry  the  cousin,""  or  daugh- 
ter°  of  the  defendant,  at  his  request. 

III. 


^  Kingman  r.  Grcvill,2  Keb.  283.  '  Holcroft  v.  Dickinson^ 
Freem.  347.^  "  Berisford  v.  Woodrof,  Cro.  Jap.  404.  •  Poynter  v. 
Pointer,  Cro.  Car.  194.  Et  viJc  4inic  144,  5.  l6k 
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III,  We  u^Kt  come  to  consider  the  cases  which  Contracts  re- 
have  been  determined  on  the  averments  of  performance  cu^h  t!cf  Bail 
of  considerations,  the  execution  of  which  consists  in  P^t  in. 
giving  and  discharging  securities,  &c.  in  doing  this, 
it  will  be  proper  to  take  notice,  iirst,  what  are  suffi- 
cient averments  of  the  party's  entering  into  a  contract 
or  obligaticm ;  and  secondly^  what  are  sufiicient  aver-* 
mcnts  of  hi$  being  discharged  therefrom.      1.  With 
respect  to  the  former,  it  has  been  held  that  if  the  con- 
sideration be,  that  the  plaintiff  should  become  bail,  it  must 
be  allcdged  before  whom  he  became  bail,  that  it  may  ap- 
pear to  the  court  that  it  was  taken  by  proper  authority; 
therefore  where  the  plaintiif  declared  that  the  defend* 
ant  had  been  anested,  and  in  consideration  he  would 
be  bail  for  him,  he  promised,  &c.  and  allcdged  that  he 
became  bail  for  him,  without  saying  before  whom,  after 
verdict,  this  matter  being  allcdged  in  arrest  of  judg-  / 

ment,  it  was, held  by  two  judges  to  be  sufficient  ground 
for  staying  it;  but  the  case  was  adjourned^'  And  yet 
a  general  averment  of  the  renunciation  of  an  execu- 
tor^ip,  or  relinquishment  of  administration,  has  been 
held  good,  without  saying  before  whom;  although 
the  party  before  whom  'the  renunciation,  &c.  was  made, 
might  not  be  competent  to  receive  it^ 

If  the  consideration  be,  that  the  plsuntiff  would  Sufficient 
produce  a  sufficient  bondsman  for  the  payment  of  a  offered, 
pertain  sum,  at  a  certain  time  and  place,  it  must  be 
shewn  not  only  that  he  brought  a  person  to  be  bound, 
but  how  such  person  was  sufficient,  that  it  may  appear 
to  the  court  he  was  sufficient,  according  to  the  agree-^ 
ment;  and  it  must  also  be  shewn  that  he  actually  did, 

or 

«  Fipe's  case,  Cro.  Eliz.  352.  Ante  l66.    p  Barber  v.  Clark,  B!aym. 
400.  W.  Joa,  441. 
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or  offered  to^  become  bound  at  the  time  and  place  ap- 
pointed; for  perhaps  although  the  party  came  to  be 
bound,  yet  he,  being  there,  refused.  Therefore  where 
the  plaintiff  declared,  that  a  conversation  was  had  be- 
tween him  and  the  defendant,  respecting  the  sale  of 
certain  wood  for  ^20,  to  be  paid  at  an  appointed  time 
tmd  place,  and  the  consideration  of  the  promise  was 
stated  to  be  that  tlie  plaintiff,  at  a  certain  time  and 
place,  would  bring  a  sufficient  person  to  be  bound  to 
the  defendant  for  the  payment  of  that  sura,  and  it  was 
averred  that  the  plaintiff,  at  the  time  and  place  ap- 
pointed, brought  one  J.  S.  a  sufficient  man  to  be  bound 
to  the  defendant  for  the  stipulated  sum ;  after  verdict, 
a  nil  capiat  per  billam  was  entered,  because  the  plain- 
tiff ought  to  have  shewn  how  J.  S.  was  sufficient,  and 
that  he  actually  became  bound,  or  offered  so  to  do  \ 

Tender  of         If  the  consideration  be,  that  the  defendant  should 

in  a  i^aUy.  ^^^^^^^  bound  by  bond,  with  a  sufficient  surety  for  a 

certain  sum,  it  should  be  averred  that  he  executed  the 
bond,  and  tendered  it  sealed  in  such  a  sum,  and  the  sure- 
ty Should  be  named,  that  the  court  may  judge  of  the 
sufficiency  of  the  security  given  or  offered.  Therefore 
where  the  declaration  stated,  that  the  plaintiff  bought 
of  the  defendant  a  horse  for  22^.  paid,  and  JO  1 1  mor« 
for  which  he  should  become  bound  with  sufficient 
surety  by  bond,  and  averred  that  afterwards  he  offered 
to  become  bound  to  him  (but  did  not  say  by  his.  writ- 
ing obligatory)  with  a  sufficient  surety  for  the  pay- 
ment of  the  ^11,  without  naming  the  surety,  or  the 
sum  in  which  he  offered  to  become  boun  d ;  after  ver- 
dict for  the  plaintiff  on  non  assumpsit,  it  was  held 
that  he  could  not  have  judgment,  for  that  he  should 
«  have 

1  Allein  v.  Randall,  Yelv.  49.  Ei  vide  ante  147* 
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Jiave  made  the  above  avennents'.     However  in  a  sub- 
sequent case,  where  the  plaintiff  declared  the  consi- 
deration to  be,  that  he  would  enter  into  a  bond  in  a 
sufficient  penalty  to  save  him  harmless  against  a  certain 
event,  and  averred  that  he  did  give  him  bond  with 
a  great  and  sufficient  penalty  for  that  purpose,  and  it 
was  assigned  for  error  that  the  declaration  did  not  ex- 
press in  what  penalty  the  bond  was   given,   which 
ought  to  have  been  shewn,  that  it  might  appear  to 
the   court  to    have  been   sufficient;    the  court  held 
that    although     the    declaration    would    not    have 
been  good  upon  a  demurrer,  yet  being*  after  ver- 
dict,   and    the    statute    of    jeofaile    made  at  Ox- 
ford,  they   gave   judgment    for  the   plaintiff*.       In 
another  report  of  the  same  case  by  Levinz,  it  is  stated 
that  the  bond  was  to  be  with  sufficient  sureties ;    and 
the  court  held  that  although  it  should  have  been  shewn 
what  the  penalty  was,    and  of  what  sufficiency  the 
sureties  were,  in  case  the  bond  had  been  for  payment 
of  money,  yet  that  it  being  to  save  harmless  against 
uncertain  claims,  so  that  the  court  could  not  judge  of 
the  sufficiency,  it  need  not  be  shewn  in  the  declara- 
tion, but  ought  to  be  given  in  evidence  on  the  general 
issue  at  the  trial,  when  the  judge  should  form  his 
opinion  of  the  sufficiency  of  the  penally  and  sure- 
ties*. 

If  the  consideration  be,  that  the  plaintiff  would  be-  Binding  of 
come  bound  for  a  third  person,  in  such  sums  of  money,  Request  'o? 
and  to  such  persons  as  he  should  desire,  it  is  sufficient  J*  S- 
to  alledge  that  he,  at  the  request  of  su.ch  third  per- 
son, on  such  a  day,  at  such  a  place,  became  bound 

as 

'  Austin  V.  Jervoise,  Hob.  69.  1  Rol.  Abr.  465.  1.  30.  S,  C.  'Cat- 
xerel  v.  Marshall,  1  Vent.  99.  1  Mod.  70.  2  Keb.  69^.  S.  C.  Vide 
ttiam  I'Lev.  87.  Ant<  10«,  3.    *  1  Lev.  297-  S.  C. 
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as  surety  for  h)m ;  at  all  events,  in  such  case,  it  cannot  btf 
moved  in  arrest  of  judgment  that  the  declaration  does 
not  sufficiently  shew  a  request  by  the  party,  for  it  shall 
be  Intended  and  referred  to  the  day  and  place  when. 
and  where  the  plaintiff  became  bounds  In  tiie  case 
cited,  it  was  holden  that  a  bond  to  deliver  lead  was 
within  the  consideration,  and  that  it  should  be  in- 
tended to  be  delivered  to  him  to  whom  the  bond  was 
made,  though  no  person  was  mentioned*.  And  the 
promise  being  to  indemnify  the  plaintiff  against  the 
«ums  for  which  he  should  become  bound,  it  was  holden 
to  be  sufficient  to  sheV  that  he  was  compelled  to  pay 
such  a  sum  for  the  debt  of  J.  S.  to  the  obligee,  without 
6aying  that  he  was  compelled  by  due  form  of  law,  or 
shewing  how.  These  objections  were  moved  in  arrest 
of  judgment^. 

Discbarge  of  g.  With  respcct  to  the  allegation  of  performanc,  in 
fore  or  after  declarmg  m  assumpsit  upon  contracts  made  m  consi- 
breacb.  deration  of  tlie  discharge  from  any  contract  or  obli- 
gation the  party  may  have  entered  into,  there  is  a  dis- 
tinction to  be  observed,  between  the  discharge  of  a 
verbal  promise,  before  and  after  it  is* broken;  for  a 
promise  by  parol  may,  before  the  breach,  be  discharged 
by  parol,  and  therefore  may  be  pleaded  to  be  dis- 
charged generally*;  but  after  breach,  it  can  only  be 
discharged  by  deed,  and  therefore  if  it  be  not  stated 
to  have  been  so  discharged,  the  declaration  will  be 
bad  on  demurrer,  though  a  regular  discharge  may  be 
intended  to  have  been  given,  after  verdict^. 

We 

""AttU  146.  "  Ante  95,  6.  ^  Somcrfall ».  Bamcby,  Cro.  Jac.  2S7. 
*  Langden  v.  Stokes.  Cro,  Car.  383,  >  Pridoaux  v,  Rawlins,  T.  Jon. 
1^5.  Et  v%d€  ante  iQj,  Cro.  Jac.  503.  Cro.  Car.  19.  T.  Raym.  400. 
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We  have  before  seen,  that  if  the  consideration  of  the  Execution  of 
^fendant's  promise  appear  to  be  that  the  plaintiiF,  at  [^]||^^°  **^ 
his  request,  would  execute  to  him  a  general  release,  it 
Is  necessary  for  the  plaintiff  to  aver  either  a  perform- 
^ce  on  nis  part,  or  that  he  was  ready  to  perform  his  part 
of  the  contract,  and  that  if  he  omit  so  to  do,  whatever 
inteAdment  might  be  made  in  his  &TOur  after  verdict,, 
yet  on  a  demurrer,  or  motion  in  arrest  of  judgment,  if 
it  be  suffered  to  go  by  default,  unless  the  declaration 
can  be  helped  by  construction,  the  judgment  must  he^ ' 
arrested  "• 

If  the  consideration  be  the  delivery  of  a  statute.  Delivery  of 
bond,  or  the  like,  to  the  defendant,  it  is  proper  to  alledge  J^  ^im    ^ 
a  certain  time  and  place,  when  and  where  it  was  de-  without  say- 
Jivered  to  him ;  but  if  it  be  alledged  that  the  plaintiff  ^^  ^  ^' 
was  possessed  of  the  statutb,  and  on  such  a  day  had 
delivered   it  to  the  defendant,    to  inspect  and  keep 
safely,  and  return  within  six  days^  in  consideration  of 
which  he  promised    that   if  he   did  not  deliver  it 
within  that  time,   he  would  pay  him  a  certain  sum  on 
request,  but  that  be  did  not  deliver  it  within  the  said 
six  days,  such  a  declaration  seems  to  be  sufficient  \ 

If  the  consideration  of  a  promise  be,  that  the  plam-^  Deliveiy  of 
tiff  would  seal  and  deliver  a  release  to  J.  S.  it  is  not  ^^^  ^ 
sufficient  to  aver  that  he  had  made  the  release,  and,  \fy 
the  appointment  of  the  defendant,  delivered  it  to  the 
use  of  J.  S.  although  it  is  otherwise,   if  it  be  averred  to 
iiave  been  by  the  appointment  of  J.  S.  himself  ^» 

Bat 


«  CoUiBS  V.  QMa,  3  Bur.  Sp9.  Ani0 1S;2»  &c    '  PMttoii  9.  Toolly, 
Cro.  Eli2. 74$.     ^  Tanfield  9.  Grceo,    oy,  IS. 
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Delivory  to'       l3ut  where  the  consideration  was,  that  the  plaintiff 
j^  S.  Would  seal  and  deliver  a  general  acquittance  to  the  use 

of  one  T.  E.  and  the  plaintiff  averred  that  he  sealed  and 
delivered  such  an  acquittance  to  E.  S.  to  the  use  of  the 
said  T.  E.  after  verdict,  it  was  moved  in  arrest  of  judg- 
ment, that  the  consideration  was  not  sufficiently  al- 
ledged  to  be  performed,  first,  because  no  specific  re? 
lease  was  shewn,  whereby  it  might  appear  to  the 
court  whether  it  was  sufficient;  and  2dly,  because  it 
was  alledged  to  be  delivered  to  £.  S.  to  the  use  of  the 
said  T.  E.  the  former  of  whom  was  a  stranger,  and 
perhaps  would  not,  nor  could  deliver  it  to  T.  E.  and  it 
was  the  intent  of  the  contract  to  have  it  delivered  to 
the  party  himself,  or  to  the  defendant  who  made  the 
promise;  for  the  above  reasons,  Croke,  J.  held  the  de- 
claration not  good :  but  the  Lord  Hobart,  Harvey,  and 
Yelverton,  J.  conceived  it  to  be  well  enough,  for  the 
stipulation  being  general  ^^  to  seal  and  deliver  a  general 
acquittance  to  the  use  of  T.  E/'  it  was  sufficient  to  aver 
that  such  an  acquittance  was  given,  without  alledging 
it  to  have  been  delivered  according  to  the  words  of 
the  consideration**;  especially  after  verdict,  upon  the 
plea  of  no7i  assumpsit,  which  denies  the  promise, 
but  not  the  performance  of  the  consideration.  How- 
ever, Lord  Hobart  said,  that  if  the  defendant  had  de- 
murred, for  not  shewing  the  acquittance,  it  might,  per- 
haps, have  been  otherwise*^. 

Relinquish-        jf  i\j^  consideration  be  that  the  plaintiff  would  re- 
linquish, or  promised  to  relinquish*,  a  rent,  it  should 
be  shewn  how  he  relinquished  it;    for  a  verbal  dis- 
charge 

^  Sedvide  Yclv.  8/  ^  Ante  17^,5.  «  Farwr  v.  English,  Cra  Car.  19. 
^  Scdvide  ante  122. 


OF   tHE   AVERMENTS  OP   PERFORM AKCE^  &C;  \77 

» 

bharge  would  not  be  sufficient;  therefore  wbere  the 
plaintiff  averred  generally^  that  he  had  reUnqulshed  the 
rent)  and  that  he  did  not  claim  it,  the  declaration  was 
held  bad)  on  a  motion  in  arrest  of  judgment,  because  the 
plaintiff  had  not  shewn  how  he  relinquished  the  rent". 

Id  declaring  iiboii  a  coiisideratioh,  that  the  plaintiff  p«charge 
Would  discharge  the  defendant  from  arrest,  it  seems 
sujBSicient  to  say  that  he  discharged  him,  generally, 
without  saying  how^  for  it  may  be  by  agreement  with- 
out deed ;  and  in  such  c^e,  although  it  appears  that 
the  arrest  was  made  by  two,  and  the  warrant  was  di-* 
rected  to  '^  four  persons^  and  each  of  them,"  yet  the 
declaration  is  good,  as  it  might  be  executed  by  all,  or 
any  one  or  more  of  themf. 

But  wllere  the  plaintiff  declared  on  a  ptomlse,  to  dis-  P^om  «il 
'  charge  him  from  all  suits  of  J.  S.  in  consideration  that 
he  would  relinquish  a  certain  action,  and  alledged  that 
he  did  relinquish  it,  it  was  assigned  for  error  that 
there  did  not  appear  to  be  any  consideration,  as  he 
might  relinquish  the  suit  at  one  time,  and  afterwards 
begin  it  again,  and  therefore  he  ought  to  have  stated 
the  consideration  and  performance  to  be  his  releasing 
the  defendant  from  the  suit,  and  to  have  averred  that 
the  cause  of  it  was  actionable;  and  not  having  done  so, 
for  these  reasons,  the  judgment  was  reversed,  on 
error'.  But  the  necessity  of  the  latter  averment 
seems  very  doubtful  ^ 

It 

^  Gregory  v.  Nevill,  Cro.  Eliz.  S92 .    ^  King  v.  Hobbt,  Cro.  Eliz.  9U* 
•^  Ross  V.  Mom,  Cro.  Eli«.  56C    ^  Ante  66. 
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Contracts 
respecting 
other  ser- 
vices. Re- 
nunciation 
of  executor- 
ship, &c. 


IV.  It  is  next  to  be  considered  what  averments  of 
performance  have  been  deemed  necessary  and  sufficient, 
of  considerations  which  consist  of  other  services  or 
benefits  than  tha  entering  into  or  discharge  from  se- 
curities j  in  doing  which,  we  shall  first,  notice  the 
cases  of  allegations  of  the  actual  performance  of  the 
acts  which  constitute  th^  consideration;  and  secondly? 
those  of  the  plaintifTs  endeavour  to  perform  them, 
there  being  numerous  cases  in  the  books  on  both  these 
points.  Many  cases  which  might  properly  come  under 
the  first  of  the  above  divisions  have  been  already 
considered,,  in  noticing  averments  of  performance  of 
contracts  of  forbearance,  and  marriage,  &c.'  and  per- 
haps, some  of  the  cases  which  will  be  presently  no- 
ticed might,  with  propriety,  have  been  classed  under 
one  of  those  heads;  and  many  of  the  cases  may  be 
and  are  properly  considered  under  more  than  one  head. 
*— 1.  With  respect  to  the  first  of  the  above  considera- 
tions, it  has  been  already  observed,  that  general  aver- 
ments  of  the  plaintiff's  having  renounced  an  executor- 
ship, or  of  his  having  relinquished  administi^ation 
have  been  held  good,  without  shewing  how  or  before 
whom,  although  it  has  been  holden  that  a  general 
averment  of  the  relinquishment  of  a  rent  is  bad\  But 
it  should  be  observed  that  in  the  first  of  the  above 
cases  \  it  does  not  appear  whether  the  question  arose 
on  a  demurrer  or  after  verdict,  and  such  general  aver- 
ments might  be  good  in  the  latter,  though  not  in  the 
former  case^  And  as  to  the  second  of  the  cases  re- 
ferred to*",  the  only  point  there  considered  appears  to 
have  been,  how  far  it  was  necessary  to  alledge  that  the 
relinquishment  of  the  administration  was  at  the  pUin» 

tiff's 


*  Ante  160,  &c.      J  Ante  171.      *  T.  Raym.  400,      *  Ante  17A. 
«W.  Jon.  44J. 
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tiff's  instance".  It  would  therefore  certainly  be 
prudent,  in  cases  of  this  nature,  to  alledge  not  only  when 
and  where,  but  how  and  before  whom,  the  executor- 
ship or  administration  was  renounced  or  relinquished; 
that  the  court  may  judge  as  to  the  sufficiency  and 
formality  of  the  act 

Where  the  declaration  stated,  that  the  plaintiff  atid  Shewing  ac- 
defendant  were  executors  to  J.  S.  and  in  consideration  tator's  wtate. 
that  the  plaintiff  would  shew  the  defendant  an  ac- 
count, concerning  the  testator's  estate,  he  promised  to 
pay  him  a  sum  of  money;  and  it  was  averred  that  he 
did  *' shew  a  certain  account"  to  the  defendant,  it  was 
held  sufficient,  without  saying  that  he  shewed  him 
**  the  account  aforesaid  °/* 

It  is  said  in  Dalison^s  Reports,  that  if  1  promise  a  Journey,  or 
man  20s.  if  he  will  go  to  York  upon  my  business,  in  an  services,  per- 
action  upon  the  case  upon  such  promise,  he  must  sur-  formed* 
mise  the  performance  of  his  part  of  the  contracts     So, 
if  the  consideration  be  that  he  will  sene  me  for  a 
year,  you  must  aver  that  service  performed**.     There 
is  a  case  in  Yelverton,  where  the  plaintiff  declared 
upon  a  promise  to  pay  him  jC40  before  the  commence- 
tnent  of  liis  next  journey  to  London,  and  averred  that 
on  such  a  day  he  began  his  journey  to  that  city,  but 
did  not  say  his  next  journey ;  after  verdict,  on  non 
assumpsit^  it  was  held,  on  a  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  bad  on  that  account, 
and  that  the  plaintiff  was  bound  to  shew  when  he 
began  his  first  journey;  as  the  payment  was  to  be 

made 

^  Ante  146,    «  Smith  IP.  Smith,  T.  Raynx.  S03.     p  iJals:  94.jp?.  17. 
**  Hob.  106.  1  Satind.  264,  &c.  n.  1,  2.  i 
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on  the  commencement  of  that  journey,  and  not  when 
the  second  or  third  was  undertaken  ^  However,  in  a 
subsequent  case,  Holt,  C.  J.  is  reported  to  have  said 
that  the  above  determination  was  against  all  reason ; 
for  if  the  journey  mentioned  by  the  plaintiff  was  in- 
tended to  be  the  first  he  made  next  after  the  promise, 
then  it  must  be  confessed  the  action  was  well  brought; 
and  if  it  were  not  the  first,  there  must  have  been  a 
journey  before,  in  which  case  also  there  could  be  no 
objection  to  the  action  ■•  If  the  consideration  be,  that 
the  plaintiff  would  build  a  house  for  so  much,  the 
plaintiff  must  aver  that  he  built  the  house,  or  was  hin- 
dered by  the  defendant  from  building  it;  though  a  ge- 
neral averment  of  performance  of,  or  readiness  and  offer 
to  perform  the  agreement  on  the  plaintiff's  part,  will, 
in  this,  as  in  most  other  cases,  be  good,  except  upon  a 
demurrer^. 


Defence  of 
•uit. 


If  the  consideration  be  that  the  plaintiff  would  de» 
fend  a  suit,  it  seems  to  be  a  sufficient  averment  of  per- 
formance that  he  pleaded  the  general  issue,  which  was 
found  for  him;  at  all  events,  if  the  defendant  in  the 
present  action  pleads  that  the  present  plaintiff  did  not 
defend,  the  suit,  which  is  also  found  for  the  latter.  The 
case  however  in  which  this  question  arose  being  intri- 
cate, and  reported  differently  in  different  books,  it  may 
be  proper  to  enter  more  minutely  into  it  The  plaintiff 
declared  in  assumpsit  that  there  was  a  controversy 
concerning  the  right  of  common  in  a  certain  close  in- 
closed by  one  ?•  who  brought  an  action  of  trespass 

against 

'  Rock  V.  Rock,  Yelv.  175.  Cro.  Jac.  245.  S.  C.    *7  Mod.  145. 2  W* 
Raym.  839.  See  also  Cro.  EUs.  133.    "  1  Saood.  350.  Jntt.  14^>  ^' 
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against  H.  one  of  several  tenants  claiming  a  right  of 
common,  for  entering  the  close ;  and  in  consideration 
that  the  plaintiff  would  defend  the  suit,  in  maintenance 
of  the  title  to  the  common,  the  defendant  promised, 
&c.  averring  that  he  pleaded  not  guilty  to  the  action  of 
trespass,  which  was  found  for  him.  Tlie  present  de- 
fendant pleaded  that  the  present  plaintiff  did  not  defend 
that  suit  in  maintenance  of  the  common,  which  was 
found  against  him.  It  was  then  moved  in  arrest  of 
judgment,  that  he  ought  to  have  pleaded  so  as  to  bring 
the  title  to  the  common  in  question,  and  that  pleading 
not  guilty  was  a  disclaimer  of  the  right.  The  court  at 
first,  were  of  that  opinion ;  but  the  case  was  adjourn- 
ed'. Afterwards  it  appears  that  the  court  gave  judg- 
ment for  the  plaintiff;  and  although  Richardson,  C.  J. 
at  first  doubted  the  plaintifTs  right  to  recover,  he  now 
fully  concurred  in  opinion  with  the  rest  of  the  court, 
in  holding  that  the  plaintiff  had  sufficiently  averred 
performance  of  the  consideration,  the  words  of  it  being 
particular,  that  he  should  maintain  the  title  against  P. 
and  it  appearing  that  the  promise  was  after  the  action 
of  trespass  was  brought,  and  the  then  defendant  did 
not  prescribe  to  himself  what  he  should  plead,  but  only 
bound  himself  to  defend  the  suit  P.  not  being  the 
owner  of  the  soil,  but  the  king,  he  could  not  plead 
better  than  not  guilty,  under  which  libwum  tenement 
turn  in  the  king  might  be  given  in  evidence';  but  a 
special  justification  of  the  common  would  have  admit- 
ted P.  to  have-  been  the  owner  of  the  soil;  besides,  the 
jury  had  expressly   found  that  the  present  plaintiff 

defended 

"  Humbleton  v.  Buck,  Het.  4.    '  8  D.  &  £.  403. 
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defended  the  former  suit  in  maintenance  of  the  title  to 
the  common.  Judgment  was  accordingly  entered  for 
the  plaintiff*, 

Acknow-  If  the  consideration  be,  that  the  plaintiff  would  ac^ 

•^ri'sfactio^.    knowledge  satisfaction  of  a  judgment  recovered  by  J, 

S.  in  an  action  wherein  the  plaintiff  was  hia  attorney,  it 
is  not  sufficient  to  alledge  that  the  plaintiff  afterwards 
4is  attorney  to  J.  S.  acknowledged  satisfaction;  for 
^fter  the  recovery,  the  w^arrant  is  determined,  and  the 
attorney  has  no  power  to  acknowledge  satisfaction 
without  receiving  the  money ;  nor  shall  the  consent  of 
the  client  be  intended,  unless  shewn  ^.  Besides,  the 
warrant  of  attorney  might  be  revoked  before  satisfac- 
tion was  acknowledged". 

Endeavourto      g^  Next  as  to  averrinj?  performance  where  the  con* 

pbtam  a  par-  .     .' 

don,  &c.        sideration  is  that  the  plaintiff  would  labour,  or  ttidea- 

vour  to  do  any  particular  acts  or  services ;  with  respect 
to  which,  it  may  be  seen  from  a  previous  page^,  that 
where  the  considei  ^tion  is,  his  endeavour  to  persuade  ^ 
third  person  to  do  any  particular  act,  and  it  is  averred, 
generally,  that  the  plaintiff  did  endeavour  to  do  so,  it 
must  be  intended  that  his  endeavours  were  sincere,  and 
calculated  to  persuade,  as  it  qannot  be  presumed  that 
lie  prevaricated;  and  that  where  jt  would  make  the 
record  long  and  prolix  to  enumerate  the  meana  of  per* 
suasion  used)  or  the  court  could  not  be  judges  of  them, 
if  set  out,  those  a^e  suffipient  reasons  for  allowing  a 
general  averment ;  as,  where  the  consideration  W2^  that 
the  plaintiff  should  endeavour  by  all  means  which  he 
could  uise,  to  peri^via^e  a  third  person  to  niarry,  or  the 

like. 

*  Hut.  89.  litt.  38.  S.  G,    ^  Semh.  per  Coke.  Dodderidgc  (cmirjCf  qu  f 
»  Payoe  v*  Chute,  I  Rol.  Rep.  36^1^    ^  Ante  168. 
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like*.  Another  report  of  the  case  cited  states,  the 
question  to  have  been  made  as  to  the  sufficiency  of  the 
averment,  that  the  plaintiff  used  all  means  which  he 
could,  on  account  of  the  supposed  uncertainty  of  what 
means  he  could  use ;  but  because  he  had  laid  d particular 
act  of  persuasion  J  it  was  held  good,  being  after  ver- 
dict 5^.  Where  the  consideration  is  merely  that  the 
plaintiff  shall  endeavour  to  obtain  a  pardon,  or  the  Uke, 
and  it  is  generally  alledged  that  he  did  endeavour,  and 
then,  under  a  videlicet,  certain  acts  are  stated  to  have 
been  done  in  endeavouring  to  obtain  the  desired  object, 
it  seems  that  it  will  not  be  material,  after  verdict, 
though  the  particular  means  stated  do  not  appear  to 
have  been  calculated  to  obtain  that  end,  and  that  it  \& 
sufficient  to  specify  any  act  at  the  plaintiff's  charge  to 
obtain  it;  therefore,  where  the  declaration  stated  that 
the  defendant  had  committed  a  felony,  and  the  plaintiff 
at  his  request,  did,  by  all  the  means  he  could,  on 
many  days,  use  his  endeavours  to  obtain  the  King's 
pardon  for  the  felony,  viz,  in  journeying  at  his  own  ex- 
pence  from  L.  to  R.  when  the  king  was  there,  &c.  to 
obtain  the  pardon;  and  in  consideration  of  the  premises, 
the  defendant  promised,  &c.  after  veraict  for  the  plain- 
tiff on  non  assumpsit j  the  chief  objection  in  arrest  of 
judgment  was,  that  the  declaration  was  bad,  because  it 
did  not  appear  the  plaintiff  had  done  any  thing  towards 
obtaining  the  pardon,  and  of  that  opinion  was  War- 
burton,  J. ;  but  Lord  Hobart  and  the  two  other  judges 
were  of  a  contrary  opinion,  and  the  plaintiff  accord- 
ingly had  judgment.  It  was  held  to  be  clear  that,  in 
such  case,  upon  the  issue  of  non  assumpsit,  it  must  be 
proved  by  the  plaintiff  that  the  defendant  had  com- 
mitted 

*  T.  Rayra.  40O.    y  2  Sho.  ^S.  S.  C. 
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mitted  the  felony,  and  requested  the  plaintiff's  endea« 
vour  to  procure  the  pardon  j  that  thereupon  the  plainr 
tiff  did  endeavour  to  do  so,  and  the  defendant  promised 
as  stated  in  the  declaration ;  and  the  issue  being  found 
fbr  the  plaintiff  was  conclusive  that  he  did  endeavour 
according  to  the  request*.  It  was  also  held  that  the 
substance  of  the  averment,  being  general,  answers  ta 
the  request  stated?  and  the  special  mention  of  particu-. 
lar  endeavours  is  merely  to  inform  the  court;  and  thercr 
■  fpre  upon  the  triaj,  although  the  plaintiff  might  not 
have  been  able  to  prove  any  journeying  as  stated,  any 
other  effectual  endeavour,  according  to  the  request, 
would  have  done ;  for  if  the  defendant  instead  of  deny- 
ing the  promise  had  traversed  the  endeavour,  he  must 
have  traversed  it  generally,  and  not  the  particular  in-s 
stances  laid.  It  was  indeed  admitted  that  particulars 
ought  to  be  stated  to  the  court,  and  those  sufficient, 
though  they  were  not  actually  done,  and  if  they  ap- 
pear to  be  insufficient,  it  might  be  cause  of  demurrer  ; 
yet  being  matter  of  form  merely,  and  the  substance  ' 
only  being  in  issue,  it  is  cured  by  the  verdict. .  But  the 
three  judges  helcj  that  the  special  part  of  the  averment 
in  this  particular  case  was  well  enough ;  for-the  plain* 
tiff  appeared  to  have  endeavoured  to  obtain  the  pardon 
according  to  the  request,  and  supposing  he  or  the  de- 
fendant had  died  before  he  could  have  obtained  the 
pardon,  or  another  person  had  obtained  it  before  him, 
or  the  like,  yet  he  would  have  performed  his  promise*. 

To  cure  a  Jn  averring  perfbrmance  of  an  endeavour  to  do  an 

***^*         act*  it  is  necessary  to  state  when  and  where  the  endea* 

vour  was  made ;  and  if  those  circumst9.nce5  are  not 

alledged, 

*  Anie  144.  153.    *  Lampldgh  V.  Brathwaite,  Hob.  105.  Mo.  S66. 
pi.  1197«  1  Brownl.  7*  S.  C. 
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alledg^d,   and   the  endeavour  is   traversed,   or  issue 
joined  upon  it,  it  seems  that  even  after  verdict,  the 
court  would  formerly  have  arrested  the  judgment^ 
Therefore  where  the  plaintiff  declared,  on  a  considera- 
tion that  he  would  endeavour  to  cure  the  defendant  of 
a  certain  disease,  and  alledged  that  he  did  endeavour  to 
cure  him,  without  alledging  the  plafre  where  he  endea-> 
voured ;  upon  a  traverse  of  the  endeavour,  and  issue 
joinpd  upon  it  a^id  found  for  the  plaintiff,  the  judgment 
was  arrested ^     But  it  shoi^ld  seem  that  if  issue  had 
been  <taken  upon  a  collateral  point,  the  defect  in  the 
declaration  would  have  been  aided-.     And  at  this  day, 
much  of  the  strictness  which  was  formerly  observed  in 
cases  of  this  nature^  is  now  rejected,  b^  the  good  sense 
pnd  liberal  views  of  our  late  and  present  judges  \ 


m 


The  cases  on  the  mode  of  alledging  performance  of  Averments 
considerations,  &c.  respecting  personal  property,  may  ancc  of  con. 
be  divided  according  to  the  different  sorts  of  personal  si^eraiions 

1-  11111  1  1       respecting 

property,  as  live  and  dead  chattels,  money  and  stock  ;  personal  pro- 
there  beins:  several  cases  in  the  books  on  allegations  of  l^''^y>  **®^ 

^  .  .  .  r    /*    1  considered, 

performance  of  considerations  respecting  each  of  these 
sorts  of  personal  property,  and  the  circumstances  at- 
tending each  being  peculiar  to  itself.  With  respect  to 
the  allegation  of  performance  by  the  delivery  of  cattle 
or  goods,  on  which  the  greatest  number  ot  cases  occur, 
it  will  be  proper  to  consider,  first,  the  general  neces- 
sity of  averring  a  delivery,  and  the  time  and  place  of 
it;  secondly,  the  quantity,  identity,  or  description  of 

the 

^  Sedtideante  152,*c.  *=  Paine  v.  Collcdge,  2  Rol.  312.Godb.  412. 
P^490.  S.  C.  ^2  Rol.  48S.  Ante  157*  «  2  H.  B.  l6l,  2. 10  East,  365. 
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the  goods,  &c.  delivered ;  and  thirdly,  the  person  to 
whom  they  are  delivered.  After  thus  considering  the 
performance  of  considerations  respecting  personal  pro- 
perty, the  performance  of  those  respecting  real  property 
will  be  considered  in  this  chapter. 

Contracts  re-  J,  Wherever  the  delivery  of  cattle  or  goods  is  the 
and  dead  substance  and  ground  of  the  action,  the  delivery  of 
chattels.        them  must  be  expressly  averred  in  the  declaration ; 

Where  deli'  .      , 

very  of  cattle,  therefore,  where  the  plaintiff  declared  that  in  conside- 
&c.  roust  be  nation  he  would  deliver  the  defendant's  cattle  out  of 

averred* 

pound,  he  promised  to  pay  him  or  save  him  harmless, 
&c.  although  the  plaintiff  averred  that  for  the  delivery 
thereof  an  action  was  brought,  and  a  recovery  had 
against  him,  it  was  held  that  because  he  had  not  averred 
in  his  declaration  that  he  had  delivered  the  cattle,  he 
should  not  have  judgment,  even  after  verdict;  because 
the  delivery  of  the  cattle  was  a  substantial  ground  of 
the  actien^ 

When  it  need  tn  declaring  upon  agreements  of  sale  or  exchange, 
*^^  the  plaintiff,  where  he  is  the  vendor  or  owner  of  the 

goods,  should,  in  general,  aver  that  he  had  deliveied  or 
offered  to  deliver  them  to  the  plaintiff;  but  this  is  not 
necessary  where  it  appears,  by  the  payment  of  earnest 
or  part  of  the  price,  that  the  property  is  already  in  the 
defendant.  Therefore  where  the  plaintiff  declared  on 
an  agreement  to  exchange  horses,  and  after  stating  mu- 
tual promises,  alledged  that  the  defendant  paid  the 
plaintiff  a  halfpenny  in  earnest  of  the  bargain,  it  was 

held  unnecessary  to  aver  that  he  had  delivered  or  offered 

to 


'  Well  V.  Thompson,  2  Sho.  329,  Skin.  41.  S.  C 
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to  ddiver  his  horse;  the  payment  of  the  halfpenny 
vesting  the  property  of  it  in  the  defendants 

Where  the  dehvery  of  goods,  &c.  is  the  substance  or  Time  and 
ground  of  the  action,  it  is  necessary  to  shew  a  time  and  fjj^ry  ^    ^ 
place,  when  and  where  they  were  delivered;  and  it 
seems  that  the  court  would  formerly,  in  such  case,  have 
arrested  the  judgment  for  an  omission  to  state  them, 
(though,  if  not  the  substance  of  the  action,  the  fault 
would  have  been  cured  by  a  verdict),  at  all  events,  if 
the  time  or  place  wfis  parcel  of  the  contract^     And 
whatever  might  be  the  case  after  verdict,  it  is  clear  that 
the  want  of  a  time  or  venue,  in  alledging  the  delivery,^ 
was  canse  of  demurrer ;  the  perfoimance  of  every  exe-, 
cutory  consideration  being  traversable*.     But  where 
the  delivery  is  only  inducement  to  the  promise,  there 
it  need  not  be  so  precisely  averred,  it  being  sufficient 
to  allcdge  the  delivery  generally,   without  shewing 
when  or  where  it  was;  as,  where  the  plaintiff  in  his  de- 
claration stated,  by  way  of  inducement,  that  he  was 
possessed  of  certain  goods  in  London,  which  he  was  to 
deliver  to  the  defendant  on  board  a  ship,  and  that  he 
did  deliver  them,  it  was  held  sufficient,  without  shew- 
ing when  or  where  the  delivery  was,  because  it  was  • 
only  stated  as  inducement^ ;  but  otherwise,  the  deU- 
very  must  have  been  stated  with  a  proper  time  and 
place  ^ 

If  the  consideration  be  the  delivery  of  all  the  corn  in  Delivery  of 
such  a  barn  or  the  like',  it  is  not  sufficient  to  say  that  the  barn?"*  ^ 
plaintiff  delivered  all  the  corn  in  the  barn,  &c.  without 

expressly 

^Bach  V.  Owen,  5  D.  &  E.  409.  ^  2  Rol.  312,  488.  ^  Sexton  v. 
Miles,  1  Salk.  22.  1  Sho.  50.  S.  C.  J  Per  Jones,  J.  Godb.  404.  Cro. 
Eliz.  74,  5.  Ante  38.    *  Cro.  Jac.  583.  Ante  149.    '  Ante  39, 
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expressly  averring  that  there  was  any,  and  what  quan- 
tity of  com  there,  therefore  the  declaration  would, 
in  such  case,  be  bad  upon  demurrer;  but  it  seems  that 
such  a  declaration  would  be  aided  after  verdict  on  non 
assumpsit  by  the  statute  of  jeofaile,  it  being  suffi- 
cient in  substance ;  for  the  plea  of  non  assumpsit  ad- 
mits that  there  was  com  in  the  barn,  which  is  affirmed 
by  the  verdict"*,  ^ 

AUiroDtnadc  Where  the  declaration  stated  an  agreement  that  the 
at  the'rate^of  defendant  should  have  all  the  iron  made  in  such  a  fur- 
so  much  per  nace,  at  a  certain  rate  per  ton^  and  that  the  defendant 

had  had  so  many  tons  and  pounds  of  iron,  amounting 
to  so  much ;  after  a  collateral  issue  found  for  the  plaiQ- 
tiff,  it  was  moved  in  arrest  of  judgment,  on  account  of 
a  supposed  defect  in  the  allegation  of  performance. 
But  the  court  sustained  the  declaration;  upon  the 
ground  that  the  consideration  consisted  in  the  mutuality 
of  the  agreement,  and  it'a  being  to  pay  according  ta 
the  rate  of  so  much  per  ton ;  so  that  it  extended  to  any 
number  of  tons  or  less,  qua^tities^ 

Of  all  goods  Where  the  consideration  is  to  deliver  all  such  goods 
plamiiTcan    ^  ^^  plaintiff  can  procure,  it  should  in  general  be 

procure.  *  r  >  o  ^ 

averred,  not  only  that  such  .and  such  quantities  were 
delivered,  but  that  they  were  all  the  plaintiff  could 
procure ;  but  it  is  otherwise  after  verdict,  where  the 
goods  are  bona  peritura^  and  are  not  all  intended  to  be 
delivered  at  the  same  time :  for  where  the  declaration 
stated,  that  in  consideration  the  plaintiff  would  buy  for 
the  defendant  as  large  a  quantity  of  prunes  as  he  could, 
and  bring  them  to  a  certain  wharf,  the  defendant  would 

pay 

»  Willie's  ca«c,  1  Rol.  Rep.  382.    ■  Bettesworth  v.  Campion,  Ydvw 
133. 


OF   THE  AVEKMENT8  OF   PERFORMANCE,  ScC*  185 

pay  him  at  a  certain  rate  for  prunes,  and  another  rate 
for  damsons ;  and  it  was  averred  that  he  brought  such 
and  such  quantities  of  each  to  the  wharf,  ready  to  be 
delivered  to  the  defendant,  and  tendered  them,  but 
was  refiised  acceptance;  to  which  declaration  non  as- 
sumpsit was  pleaded ;  it  was  assigned  for  error  that  the 
plaintiff  had  not  averred  that  he  brought  all  the  prunes 
be  had,  or  could  have  brought.  But  it  was  held  that 
averment  was  not  necessary,  for  fruit  are  bona  peritura^ 
and  it  was  not  the  ihtent  of  the  contract  that  he  should 
^ait  until  he  had  got  together  all  he  could  bring;  be- 
sides, if  he  had  not  brought  all  he  had  or  might  have 
bought,  ais  if  he  had  bought  any  for  others^  that  might 
have  been  insisted  on  at  the  trials 

If  the  promise  be  to  deliver  to  the  plaintiff  certain  Goods  to 
goods  to  be  chosen  by  him,  he  must  shew  that  he  had  pfaintifT*  ^ 
made  his  choice,  which  is  quasi  a  condition  precedent; 
therefore  where  the  plaintiff  declared  that  the  defen- 
dant was  possessed  of  1 7  tod  of  wool,  and  that  a  con- 
versation was  had  between  them  about  the  sale  of  1 5 
of  the  17  tod,  to  be  chosen  by  the  plaintiff^  and  the 
defendant  pr omided  to  deliver  to  him  the  aforesaid  \  5 
tod,  but  had  not  done  so;  after  verdict  for  the  plaintiff, 
on  non  assumpsit^  it  was  held,  on  a  motion  in  arrest 
of  judgment,  that  the  declaration  was  not  good,  be- 
cause the  plaintiff  had  not  shewn  that  he  had  made  his 
election  of  15  tod  out  of  the  17,  which  he  was  bound 
to  do,  before  the  defendant  could  be  called  upon  to 
deliver  any  part  of  it ;  it  being  as  it  were  a  condition 
precedent  to  the  performance  of  his  promised  The 
a]tK)ve  construction  is  much  strengthened  by  the  use  of 

the 

^  Schrimshaw  v.  Westtey,  6  Moi.  302.   AfUe  1S4.     '  Raynay  o* 
Alexander,  Yelv.  76-    . 


1^0  t)ECLAfeATrO*r    t^    WEClAt   ASSUMl^Slt 

the  word  "  aforesaid,"  which  can  be  referred  to  iid* 
thing  but  the  conversation,  which  clearly  shews  that 
the  delivery  of  the  wool  was  to  depend  upon  the  de- 
fendant's election,  and  that  there  was  no  default  in 
him.  But  it  seems  that  if  the  plaintiff  had  shewn  that 
the  defendant  had  sold  any  part  of  the  seventeen  tod, 
or  prevented  the  plaintiff  from  seeing  itj  so  as  to  ren- 
der it  nugatoiy  or  impossible  for  him  to  make  his  elec- 
tion, that  would  have  dispensed  with  his  making  it, 
and  been  a  default  in  the  defendant,  which  would 
have  amounted  to  a  breach  of  his  promise***  And  it 
seems  to  have  been  considered  in  the  above  case, 
that  if  the  plaintiff,  after  stating  the  conversation,  had 
declared  on  an  absolute  promise  to  deliver  fifteen  todj 
generally,  without  referring  to  the  conversation  by 
the  word  "  aforesaid,"  and  the  promise  had  been  found 
by  the  verdict,  the  plaintiff  would  have  been  entitled 
to  judgment ;  for  the  promise  might  be  absolute, 
-though  the  colloquium  was  conditional'. 

Goods  which      If  the  consideration  be  that  the  plaintitf  will  deli- 
should  order.  Hver  to  a  third  person,  such  wares  as  he  should  de- 
sire, it  is  sufficient  to  aver  that  he  had  delivered  cer- 
'  tain  wares  to  such  person,  which  he  accepted,  with- 
out expressly  averring  that  he  desired  those  particular 
goods;  for  although  unless  he  did  desire  them,  the 
action  would  not  be  maintainable,  yet  the  acceptance 
of  the  wares  is  a  stronger  indication  of  his  desire  for 
.  them  than  a  verbal  one ;  and  it  is  not  necessary  to  af» 
firm  a  performance  in  the  very  words  of  the  considera- 
tion, but  only  the  substance  of  it ;  at  all  events,  on  a 
motion  in  arrest  of  judgment', 

if 

^  Id,  per  PopLam,  C.  J.    ^  Id,    '  Johnson  v,  Abingdon,  Sty.  l6tf . 
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If  the  consideration,  or  the  promise  and  breach,  be  Goods  of 
confined  to  the  delivery  of  goods  of  a  particular  height!  w- 
weight  or  description,  it  must  be  averred  that  the  description- 
goods  in  question  are  of  the  same  weight  and  descrip- 
tion as  contracted  for;  therefore  where  the  plaintiff 
declared,  that  in  consideration  he  had  promised  the  de- 
fendant that  if  certain  gum,  then  upon  the  sea,  and 
which  was  to  be  in  London  in  May,  did  not  exceed 
twenty  hundred  weight,  he  would  pay  him  for  it  so 
much,  the  defendant  promised  to  deliver  to  him  the 
same  gum  when  it  should  come  to  London,  and  that 
it  should  be  good  and  merchantable ;  and  it  was  aver- 
red that  the  defendant  delivered  so  many  bags  of  gum, 
containing  eighteen  hundred  weight,  and  it  was,  (as  it 
seems,)  assigned  for  breach  that  the  gum  delivered  wa3 
unmerchantable ;  upon  a  writ  of  error,  it  was  held  that 
the  declaration  was  bad,  because  it  was  not  averred 
that  tlie  parcel  of  gum  which  was  delivered  was  the 
same  as  that  which  was  upon  the  sea,  or  that  it  came 
to  the  port  of  London,  nor  that  the  quantity  upon  the 
sea  did  not  exceed  twenty  hundred  weight;  for  if  the 
parcel  delivered  did  not  fall  within  the  above  de- 
scription, it  was  not  within  the  promise,  and  it  was 
the  plaintiff's  folly  to  accept  of  it,  and  although  it 
were  unmerchantable,  that  was  not  material,  there 
being  no  promise  or  warranty*  respecting  the  quality 
of  that  gum  \ 

If  the  consideration  be  to  deliver  goods  to  the  de-  Delivery  to 
fendant,  or  a  third  person,  they  should  be ,  averred  to  q^  g^n^l^, 
be  delivered  accordingly ;  but  it  seems  that  though 
no  particular  person  be  mentioned  in  alledging  per- 
formance, 

*  2  East  314.     ^  Weston  v.  Dyke,  Cro.  Jac.  235. 
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formance,  it  shall  intended^  after  verdict^  that  theijr 
were  delivered  according  to  the  promise  "^^ 

Keed  not  And  if  the  consideration  be  that  the  plaintiff^  at  the 

came^tohii    d^f'cndant'a    request^    but  with  the  plaintiff's  oy^ 
tt«c*  money,  did  buy  for  the  defendant  certain  wares^  which 

were  transported  for  him  into  Ireland  or  other  foreign 
country^  it  is  not  necessary  to  aver  that  such  goods 
came  to  tlie  defendant's  use ;  nor  is  it  necessary  in 
such  case  to  alledge  that  when  the  goods  were  deli- 
vered to  him,  he  promised  to  repay  the  money  ^ 

Appointment  If  the  plaintiff  declafe  oti  an  agreement  to  take  of 
to  vafur*^^  ^^^  plaintiff  certain  goods  and  fixtures^  at  appraise-* 
goods.  ment  by  two  appraisers,  and  each  party  is  to  appoint 

one,  the  plaintiff'  should  shew  that  he  appointed  an 
appraiser  on  his  part;  and  if  he  do  not,  the  declaration 
will,  it  seems,  be  bad  on  demurrer  ^ 

Necessaries  With  respect  to  alledging  performance  of  a  cotittact 
whho^  sav-  ^  f^niish  necessaries,  it  is  not  requisite  to  shew  what 
iog  what,      necessaries  in  particular  were  provided ;  it  is  sufficient 

to  aver  that  the  plaintiff  provided  necessaries  for  the 
party,  to  such  an  amount ;  which  should  be  laid  under 
a  videlicet,  it  not  being  material  to  prove  the  exact 
sum  laid'. 

Need  not  And  although  the  consideration  be  to  receive  cer* 

guests.*^       tain  persons  into  the  plaintiff's  house  as  guests,  and 

find  them  necessaries,  &c.  it  is  not  requisite  tp  alledge 
th^t  they  were  so  received,  and  that  the  necessaries 

were 

"^Ante  174.    '  Moore  v.  Moore,  1  Buls.  l69-    ^  Luxton  V.  Robinson, 
Doug.  620.     ^  Cripps  V.  Boynton^  3  Buls.  3L 
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were  provided  for  them  as  such ;  for  it  shall,  even  on 
demurrer,  be  intended  that  thej*  were  so  provided  till 
the  contrary  appears ;  and  if  they  were  received  as 
servants,  and  not  as  guests,  it  might  have  been  pleaded,' 
with  a  traverse  of  their  having  been  received  in  the 
latter  character*.  This,  and  the  preceding  case,  how- 
ever, are  rendered  less  important,  fiom  the  universal 
practice  which  now  properly  prevails,  of  declaring  in 
indebitatus  assumpsit  in  cases  of  this  nature ;  as  in 
that  form  of  declaring,  the  most  general  mode  of  al- 
ledging  the  debt,  or  consideration,  is  allowed. 

II.  Witli  respect  to  stating  performance  of  money  Contracu 
considerations,  it  has  been  already  observed,  that  if  resFcting 
the  consideration  be  the  lending  or  procuring  the  loan  stock.  Low 
of  a  sum  of  money  to  the  defendant,  for  one  entire  ^^^  5*1^" 

Dcnou    or 

period,  it^is  not  sufficient  to  alledge  for  performance,  in  gold  how 
the  loan  of  half  the  sum  at  two  different  times ;  and  that  *^*"^^- 
rf  the  consideration  be  a  loan  in  gold,  it  is  not  a  suf-- 
ficient  averment  of  performance  that  it  was  lent  in 
silver,  or  otherwise  than  in  gold*. 

•  '<  • 

"But  if  the  coiisideration  be,  that  the  plaintiff  shaU  Billfornaue 
deliver  ^  bill  of  exchange  for  the  tizliie  of  £2B3.  *^  ^^^«* 

,  .    •  ,  money. 

6^.  Sd.  in  Spanish  money,  and  it  is  averred  in  the  de« 
daration,  that  he  delivered  a  bill  for  1 386  dollars, 
^1led  rials  of  eight,  Spanish  money,  being  of  the 
fahie  of  ^2*85.  6s.  Sd.  that  is  a  iuffibietut  allegation' 
of  performance  according  to  the  contract^  and  it 
shall  not  be  inti^nded  that  the  payment  in  SpAnisb 
money  would  be  prejudicial  to  the  par^^    The  prim 

cipit 

'  Gould  V.  Johnson,!  Salk.  S5.    ^  Yelv.  17.  iM#  14S^  $.    ^ 
tin  9.  Boure,  Cio»  Jbc.  6. 
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ciple  of  this  case  sterns  to  be  that  the  fxrrfornuuice  is^ 
or  may  be  intended,  in  substance  according^  to  the  con- 
tract; though  the  averment  be  not  in  t^e  exact  words 
of  its 

« 
Where  the  plaintiff  declared  that  hi^  testator  deli-^ 

vered  a  certain  bond  of  Lord  Gave  to  the  defendant) 

who  upon  payment  of  a  sum  of  money  by  the  testator, 

promised  to  re-deliver  the  hox^  tp  him>  iHit  did  not  dp 

sOy  or  deliver  it  ta  the  plaintiff  hisf  executor  since  his 

death,  and  on  the  trial  it  was  piroyed  that  the  tests^tpf 

tendered  the  money  to  the  defendant,  it  was  objected, 

first,,  tli^t  the  declaration  did  not  statQ  ^Uh^^  p^n^cnt 

or  tender  of  the  money ;  and  secpfldly,  th^}:.  t^ip  bond 

was  misdescribed,  it  having  been  .entered  ix^olQr  Ixird 

Gag,e,  instead  of  Ga^ve^  althougl^  the  §ub$equc;nt  part; 

of  the  declaration  mentioned  the^  right  naiufe.    But  it 

vas  held  that  the  word  "  Gave"  migl^t  be  rejec{ted, 

and  diat  the  cause  of  action  was  sulticiently  stated  tb^ 

the  declaration  ^ 


••  I 


Tender  or  In  declaring  on  a  contract  of  sale  for  not  delivering 

^liwLSoid^  goods,  the  phuntifF  should,  ui  gen«al„fiyer  a  tcpder  or 

offer  to  pay.  the  price  of  the  goods  pp  fjeiivery.  Ijf^ 
one  case,  where  the  plainii;iff  declare4  ^t,  in  considera- 
tion he  hM  hpUight  of  the  ijefendq^t.  a  certain  quantity 
of  com,  a|t  2f  fixed  pric^  the  .defeqdfmt.  Dndcrtool^  ta 
deliver  the  com  to  him  at  a.  ce^tai^  f^%,  ifithiiy  i^ 
limited  time ;  and  alledgjsd  ti;iat  h,e  was.^ws^s,  4^iig 
that  time  ajnd  afterwar^/i,.  ready  aa4.  ^Uling.  to  r^qnve 
^e  co^n  tfet  that  places  but  ^la^t  i^p  de^ndant  did  nqt, 
„  *  within 


«  Ante  150, 1.    *  Alcorn  *.  Westbrook,  I  Wilt  tt5.  jMe  lOf. 
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within  the  stipulated  time,  deliver  it  to  him,  there  or 
elsewhere,  although  often  requested  so  to  do ;  the 
court  arrested  the  judgment,  after  verdict,  because  it 
was  not  averred  that  the  plaintiff  had  tendered  or  of- 
fered to  the  defendant  the  price  of  the  corn,  or  was 
ready  to  have  paid  for  it  on  delivery  ^  But  in  a  subse- 
quent case,  where  the  plaintiff  declared  for  not  deli- 
verihg  to  him  certain  malt  at  a  given  price,  and  in  one 
of  the  counts  of  the  declaration,  only  averred  a  readi- 
ness and  willingness  to  pay  for  the  malt,  and  an  ofler 
to  accept  and  receive  it  from  the  defendant,  without 
averring  any  actual  tender  of  the  price ;  on  a  motion 
in  arrest  of  judgment  upon  this  ground,  it  was  held 
that  the  declaration  was  suffictent  Lord  Kenyon  ob- 
served that  it  Would  be  repugnant  to  common  sense 
to  reqiiire  the  party  to  go  through  the  useless  cere- 
mony of  layitig  down  the  money  in  order  to  tike  it 
op  again ;  alid  Mr.  Justice  Grose  said,  that  in  the 
case  of  Morton  and  Lamb,  the  court  considered  that 
an  avemient  of  readiness  to  pay  would  have  been 
sufficient,  and  that  an  allegation  of  readiness  to  pay 
for  the  goods  and  a  refusal  to  deliver  them,  was  tanta- 
mount to  a  tehd^r'.    '  ^ 

A  ' 

t 

So,  where  the  plamtifr  declared,  that  he  had  delivered  of  itim  tlu^ 
to  the  defendant  certain  metal,  to  be  manufactured,  he  fo'.»»**^ 
taking  therefore  a  reasonable  reward  for  his  labour,  in 
consideration  whereof  he  promised  to  deliver  the  metal 
so  manufkctured  to  the  defendant  on[  request ;  without' 
averring  that  he  tendered  the  defendant  what  was  due 

for 

*  Mortatk  V,  Lamb,  7  D.  &  E.  125.    '  Rawson  «.  JohmoQ,  1  B^^ 
203.  Wateriiouie  9.  Skiufm,  S  B.  &  P.  447..  S.  P. 

ok 
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for  the  manufacturing,  of  it,  yet  the  declaration  wv 
held  good :  for  the  payment  was  not  a  condition  pre*- 
cedent,  although  the  defendant  might  detain  the  good^ 
till  he  was  paid  what  was  reasonable,  which  must  be 
shewn  by  him,  it  not  being  in  th^  knowledge  of  the 
plaintiffs 

Of  purchase  But  where  the  plaintiff  declared  that,  in  consideration 
money  or  j^^  promised  to  pay  the  defendant  a  certain  sum  of  mo- 
ney at  a  certain  time  and  place,  the  defendant  promised, 
upon  payment  thereof]  to  surrender  to  him  a^  lease ; 
and  it  was  averred  that  he  at  the  stipulated  time  and 
place  tendered  the  money,  without  saying  that  the 
defendant  accepted  or  refused  it,  or  was  not  ready  to 
receive  it,  the  court  held  that  the  allegution  of  the 
tender  was  not  to  any  purpose,  aini  tliat'  tlie  plaintiff 
ought  to  have  stated  further,  that  qo  on|ef  ^^as  the^ 
to  receive  the  money,  or  tliat  the  defendant  refused 
it;  or  he  ought  to  have  alledgcd  payment,  and  tlie 
want'  of  so  doing  was  matter  of  substaixce  i  .wherefore 
it  was  adjudged  for  the  defendant,  after  V4;i:di0t\ 
In  a  subsequent  case  indeed,  where  the  plaintift*  stated* 
an  agreement  that  he  should  assign  his  interest 
in  a  term  to  the  defendant,  who,  proinde,  should 
pay  him  the  purchase  money,  aQd  that  the  plaiatiff 
^  . '  .  had  offered  to  assign  the  premises  by  indenture,  which 
w^as  sealed,  and  would  have  been  jd^ivered  to  hun,  bat 
he  refused  to  pay  the  money ;  on  demurrer,  tl>c  deciar , 
ration  wa^  held  good,  on  the  ground  of  the  mutuality 
of  the  agreement  It  was  admitted  that  the  teufier . 
and  refusal,  had  it  been  well  pleaded,  would  have 
been  equivalent  to  a  full  performance.    But  that  the 

plai«iff 

^  Drocklcsby  v.  ^locUcsby,  1  Rol.  Abr.  4£6.  pi.  36.    ^  hem^  ^. 
Exelbjr,  Cro.  £lis.  8II. 
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pldntiff  had  not  averred  as  much  as  he  ought,  supposing 
any  averment  of  performance  necessary,  in  which  case 
he  should  have  delivered  the  indenture  to  the  defend- 
ant's use,  and  then  have  tendered  it.  But  no  averment 
of  performance  bcipg  necessary,  judgment  was  given 
for  the  plaintiff**.  However,  this  res61ution  has  been 
denied  to  be  l^w^. 

It  was  observed  in  a  previous  page,  that  in  declaring  Transfer  or 
upon  an  executory  consideration,  which  consisted  of  gtock.*^  ° 
tlie  transfer  of  stock  by  the  plaintitf,  within  a  limited 
time>  it  was  necessary  for  him  to  aver  and  prove  an  actual 
transfer,  or  a  tender  and  refusal,  within  that  time^ 
On  the  other  hand,  if  the  action  be  brought  for  not 
transferring  the  stock,  by  the  party  who  agreed  to 
atccept  it,  he  must  aver  a  payment  or  tender  of  the 
price ^;  or  at  all  events  that  he  was  willing  to  pay  the 
price.  .And  if  the  plaintiff  aver  that  he  was  ready 
to  transfer  at  the  day,  but  upon  the  evidence  it  only 
appears  that  he  had  another  person  ready  to  transfer, 
that  is  not  sufficient  to  sustain  the  declaration ;  because 
the  defendant  is  not  obliged  to  accept  stock  from  a 
third  person  *.  Of  course,  an  averment  that  the  plain- 
tiff had  another  person  ready  to  transfer,  would  not  be 
good.  However,  where  the  plaintiff  declared  on  an 
agreement  in  consideration  of  a  sum  of  money  paid, 
to  transfer  stock  to  the  plaintiff  or  his  assigns,  before 
the  9th  of  January,  within  three  days  after  the  same 
should  be  demanded  by  note  in  writing,  delivered  to 
the  defendant  or  left  for  him  at  his  house,  upon  pay- 
ment 

*  Smith  V.  Shelbcrry,  2  Mod.  34.     J 1  Salk.  171.      ^  Salk.  112. 
Attt€  126.  >  Id.    "  Rhodes  v.  Lovit,  Bunb.  70. 
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ment  of  a  further  sum :  and  averred  that  he  appointed 
J.  S.  to  demand  the  stock  and  pay  the  price,  who,  on 
the  S!5th  of  Mkrch)  left  a  note  in  writing  at  the  de- 
fendant's  house,  requiring  him  to  transfer  the  stock 
on  the  28th:  where  he  attended  whilst  the  books  re^ 
mained  open,  but  the  defendant  did  not  appear  to 
transfer;  and  the  defendant  pleaded  that  the  demand 
was  made  by  the  plaintiff  on  the  20th  of  January, 
and  that  upon  the  21st  he  transferred  the  stock  ac* 
cordmg  to  the  agreement;  to  which  the  plaintiff 
replied  that  he  did  not  transfer  the  stock  on  the  21st» 
as  pleaded;  whereupon  the  defendant  demurred:  it 
was  held  that  J.  S.  bemg  authorized  to  require  and  pay 
for,  was  also  impowered  to  receive  the  stock,  and  it 
was  sufficient  to  shew  the  notice  to  be  Jhr  the  de- 
fendant, as  the  declaration  alledged  a  request  to  him ; 
that  the  payment  of  tl^e  money  was  not  a  condition 
precedent,  but  a  concurrent  act;  that  if  the  defendant 
had  been  there,  the  plaintiff  must  indeed  have  4aid 
down  his  money,  though  not  so  as  to  part  with  it  till 
transfer.  As  to  the .  replication,  the  court  intimated, 
that  as  the  defendant  had  pleaded  that  he  tran^^ferred 
on  a  day  sooner  tluin  he  was  obliged,  the  plaintiff 
'  might  take  issue  on  the  piea»  for  it  must  be  taken 
that  the  defendant  had  waived  the  benefit  of  any 
onger  time;  and  that  if  it  suited  his  convenience  to  do 
It  sooner,  he  might  havQ  giveH  notice  to  the  plaintiff. 
As  to  the  plaintiff's  not  slieMring  a  tender,  the  court 
thought  it  ought  to  come  from  the  defendant,  by  way 
of  excuse,  that  he  wa*  there  ready  to  have  trans* 
ferred  the  stock,  if  the  plaintiff  or  any  'body  for  him 
had  been  there  to  have  paid  the  money.  The  court 
however  did  no^  much  consider  the  exception  to  the 
replication i  becauaf.if  it  were  bad,  tlujn  the  plea  was 
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SO  too,  and  the  case  must  depend  on  the  declaration, 
ivhich  was  good.  They  therefore  gave  judgment  for 
the  plaintiff;  which  was  affirmed  in  the  Exchequer 
Chamber,,  and  House  of  Lords".  So  that  this 
seems  to  have  been  a  veiy  important  case.  There  are 
several  other  cases  in  Strange's  Reports  upon  what  is,  or 
is  not,  s.ufficient  proof,  upon  an  issue  as  to  the  tender  of 
stock   and   dividends ^      But  questions  of  this  sort 

« 

usually  arise  in  evidence  upon  the  general  issue  in 
actions  of  assumpsit,  though  in  covenant  or  debt, 
they  frequently  arise  upon  the  pleadings. 


In  stating  the  cases  relative  to  the  performance  of  Averments  of 
considerations  respecting    real  property,   it  will  be  &c.*oram*' 
proper  to  notice,  first,  those  relating  to  the  convey-  tracts  re- 
ance  of  houses  or  lands,  and  secondly  such  as  relate  proTCrty.'^ 
to  the  lease  thereof.      I.  With  respect  to  the  former,  Execution 
where  the  consideration  was  that  the  plaintiff  with  his  ^^e!"^^* 
father,  would  seal  a  certain  indenture,  whereby  he 
should  bargain  a  manor,  and  the  lands  and  tenements 
in  D.  whereof  the  father  was  stated  to  be  seized ;  and 
the  plaintiff  averred  that  he,  on  such  a  day,  &c.  sealed 
the  aforesaid  indenture,  whereby  be  bargained  divers 
lands,   &c.    the   judgment  was  reversed,    after  ver* 
diet;  first,  because  the  word  "  aforesaid"  ought  to  re- 
fer to  some  precedent  certainty,  and  no  certainty  being 
previously  mentioned,  it  was  the  same  as  if  he  had  said, 
one  indenture;  and  indeed  worse,  for  the  word  *^  afore- 
said," as  here  used,  made  that  which  ww  uncertain 

before 

■  Mcrrit  V.  Rane,  1  Str.  45S.     ">  Str.  504. 533.  S79*  6S9, 777 •  83!t. 
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before  still  more  imcertain:  therefore  the  plaintiflT 
ought  to  havx  shewn  that  he  sealed  a  certain  indenture, 
whereby,  &c.  pursuing  the  words  of  the  consideration. 
It  was  admitted  in  the  case  cited,  that  if  a  perfect  in^ 
denture  with  respect  to  date,  nomination  of  the  parties, 
and  limitation  of  the  land,  had  been  mentioned  before, 
then  it  would  have  been  suihcient  to  have  said  that 
he  sealed  the  o/br^^airf  indenture  ^ 

What  8ufE-  In  a  late  case,  where  the  plaintiff,  in  the  first  count 

mentoVtitlc  ^^  ^^^  declaration,  (which  was  in  assumpsit,  on  an 

and  offer  to  agreement  to  purchase  certain  land  on  having  a  good 

convey.  ^-^i^^  £^^  ^^^  accepting  a  conveyance  of  it,  or  paying 

the  purchase  money)  averred  that  he  was  seized  in  fee 
of  the  land,  and  that  his  title  to  it  was  made  good, 
perfect,  and  satisfiictory  to  the  defendant,  and  that  he, 
the  plaintiff,  had  been  always  ready  and  willing,  and 
had  offered,  to  convey  the  land  to  him;  to  which 
count  the  defendant  pleaded,  that  he  requested  the 
plaintiff  to  deliver  to  him  an  abstract  of  the  title,  but 
tnat  he  had  neglected  and  refused  so  to  do ;  on  which 
the  plaintiff  in  his  replication  took  issue:  it  was  ad-r 
mitted  that  thi  ^plea  and  replication  were  bad,  and 
the  question  turned  wholly  on  the  sufficiency  of  the 
first  count  of  the  first  declaration ;  as  to  which  it  was 
held,  that  the  above  allegations  in  it  were  tantamount 
to  a  performance  of  the  agreement  on  the  plaintiff's 
part,  so  as  to  entitle  him  to  recover.  Lord  Elleiibo- 
rough,  C.  J.  in  this  case,  observed,  that  it  was  too 
much  to  contend  that  it  was  necessary  for  a  party  al- 
ledging  title  in  all  cases;  to  set  it  out  fully  on  the  re- 
cord.     It  seems  indeed  (said  his  lordship)  to  have 

f  Mordant  v.  Waldcn,  Yclv.  J 10, 1 1. 
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teen  considered  by  the  noble  judge  (Lord  Loaglibo* 
rough)  whose  opinions  in  the  cases  of  the  Duke  of 
St.  Albans  and  Shore**,  and  Philips  against  Fielding'^, 
had  been  quoted,  that  it  was  necessary  for  the  plain- 
tiff to  set  forth  the  abstract  of  his  title  specially;  but 
his  Lordship  (Lord  Ellenborough)  was  not  convinced 
that  was  necessary,  Mr.  J.  I^wrence,  said,  that  the 
opinion  delivered  by  Lord  Loughborough  upon  that 
point  in  the  Duke  of  St  Albans  and  Shore,  he  (Law- 
rence, J.)  collected  at  the  time  to  be  merely  his  own, 
and  not  that  of  the  other  judges;  and  he  observed, 
tliat  in  the  case  of  Phillips  and  Fielding  there 
were  no  such  averments,  as  that  die  plaintiffs  were 
seized  in  fee,  and  that  their  title  was  made  good 
and  satisfactory  to  the  defendant  Lc  Blanc,  J.  ol>- 
served,  that  any  thing  beyond  that  was  merely  evi*. 
dence  of  title,  which  cannot  be  necessary  to  be  stated  *. 
It  has  been  already  shewn,  that  where  the  plaintiff's 
mutual  promise  orNagreement  to  assign  or  surrender 
premises  is  the  consideration  for  the  defendant's  pro- 
mise, the  want  or  defect  of  an  averment  of  offering  to 
assign,  &c.  is  not  material ;  but  where  the  assignment  or 
surrender  is  a  condition  precedent,  an  actual  assign- 
ment, or  tender,  must  be  properly  averred,  and 
proved*. 

In  the  case  of  Mordant  and  Walden,  just  quoted.  Lands  eon- 
it  was  held  that  the  words  divers  "  lands,  &c."  in  the  ^'«y«^»  «^'  ^^ 
averment  of  performance,  in  that  case,  were  likewise 
uncertain,  and  that  the  plaintiff  ought  to  have  shewn 
particularly  what  lands  were  cojwgf^  by  the  inden- 
ture; 


^  1 II.  B.  275.  280.      '  2  H.  B.  123.     '  Martin  v.  Smith,  6  East* 
355.    ^  Cro.  liii.  888. 2  Mod.  34.  1  Salk.  171.  Jnic  122. 
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tare ;  as,  if  the  cansideratiott  had  been  to  convey  tb 
J.  S.  all  the  laiids  descended  to  the  plaintiff  from  his 
father,  .he  ought  specifically  to  shew  what  lands  de- 
scended to  him,  and  that  they  were  all  he  had  by 
descent"^;  though  this  may  not  be  absolutely  neces-* 
sary*. 


Place  of  con-      In  stating  a  conveyance  of  lands*  it  is  clearly  not 
▼eyance.        necessary  to  shew  the  place  where  it  was  made;  for 

it  shall  be  intended  that  it  was  upon  the  land  itself^. 


Surrender 
acording  to 
agreement. 


In  assumpsit  to  pay  on  a  surrender  of  a  copyhold, 
after  verdict  on  non  assumput^  it  is  sufficient  if  a  sur- 
render be  alledged  according  to  the  agreement,  gene- 
nerally,  without  shewing  the  surrender  itself,  or  that 
it  was  according  to  the  custom  of  the  manor'. 
Where  the  plaintiff  declared  against  an  executor, 
stating  himself  to  have  been,  on  the  12th  of  April, 
possessed  of  a  messuage,  for  divers  years  then  to  come, 
and  that  the  testator  was  possessed  of  the  reversion 
for  years;  and  in  consideration  that  the  plaintiff,  at 
the  testator's  request,  would  surrender  all  his  term, 
and  procure  one  J.  S.  to  give  the  testator  a  certain  ^ 
sum,  for  a  lease  to  be  granted  to  him  by  J.  S.  he  pro* 
mised  to  pay  the  plaintiff  part  of  that  sum  on  request; 
and  it  was  alledged  that  the  plaintiff,  at  the  testator's 
request,  afterwards,  to  wit  on  the  SOth  of  April,  did 
surrender  to  the  testator  all  his  term,  and  procure  J.  S* 
to  give  the  testator  the  stipulated  sum,  for  a  lease  then 
and  them  made  by  him  to  J.  S.  for  a  certain  term : 

exception 


^  Yclv.  110, 11.  Ante  A,7.    *  1  Rol.  Rep.  3S2.  6  Mod.  302, 
y  Vanghan  v.  Vaugfaan,  Mar.  22.  p/»  51.  Ante  144.    *  Danwood  v. 
Godscall,  3  Keb,  625. 
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exception  wa$  taken  to  the  declaration,  on  a  motion  in 
arrest  of  judgment,  because  the  plaintiff  might  have 
surrendered  on  the  SOth  a  different  term  from  that 
which  he  had  on  the  12th,  as  it  was  not  said  "and 
being  so  possessed  as  aforesaid''  he,  on  the  £Oth,  sur* 
rendered.  It  was  besides  objected,  that  he  could  not 
on  the  20th  surrender  all  the  tenn  he  had  on  the  ISth, 
as,  in  the  mean  time,  part  of  it  liad  expired ;  and  far^ 
tber,  that  a  tenn  for  years  could  not  be  surrendered 
to  another  termor  for  years.  But  it  was  held,  tha^as 
the  consideration  was  that  the  plaintiff,  at  the  testa- 
tor's request,  should  surrender,  he  was  not  to  do  it, 
until  required  by  the  testator;  and  that  the  allegation 
of  the  surrender  was  good,  and  according  to  the 
agreement,  although  it  would  have  been  more  formal 
to  have  said,  ^*  and  the  plaintiff  being  so  possessed" 
surrendered :  and  it  should  not  be  supposed  that  he 
bad  any  other  term  than  at  first,  unless  shewn  on  the 
other  side.  With  respect  to  the  last  objection,  it 
should  be  taken,  after  verdict,  that  the  testator  had 
such  a  term  in  reversion  as  to  enable  him  to  accept 
the  surrender;  and  a  termor  for  a  lesser  term  in  pos- 
session, may  well  surrender  to  him  who  has  a  greater 
term  in  reversion  ^  In  a  modem  case  however,  in  an 
action  of  assumpsit,  against  the  purchaser,  ou  condi* 
tions  of  a  sale  by  auction  of  a  copyhold  estate,  which 
stipulated  for  payment  of  part  of  the  purchase'^oney, 
on  having  a  good  title,  and  that  the  purchaser  should 
have  a  proper  surrender  on  pajonent  of  the  remainder 
of  the  purchase  money ;  where  the  declaration  averred 
that  the  seller  had  been  always  ready  and  willing, 

and  frequently  offered  to  make  a  good  title  to  die 

csttte^ 

^  Hughcfs  o«  Rowbothtm,  Poph.  S<K 
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estate,  and  a  proper  surrender,  on  payment  of  the 
purchase  money,  it  was  held  clearly  bad :  first,  because 
.  the  plaintiff  had  not  distinctly  averred  an  actual  surren- 
der to  the  defendant,  or  a  tender  and  refusal;  and  se- 
Oondly,  because  he  had  not  shewn  what  title  he  had  to 
the  estate,  for  whatever  his  interest  was,  it  ought  to 
have  been  specially  set  forth^  In  this  case,  Lord 
Loughborough  censured,  in  very  strong  terms,  the 
length  of  the  declai'ation,  which  contained  five  counts, 
on  the  sales  of  five  different  estates,  each  reciting  the 
conditions  of  sale^  and  containing  the  same  allegations. 
Mr.  Justice  Gould  observed,  that  the  declaration  might 
have  referred  generally  to  the  conditions  of  sale  set 
forth  in  the.fii-st  county  without  repeating  them  over 
sigain  in  the  subsequent  counts  ^ 

ftigbt  to  de-  II  .A^  to  the  averment  of  performance  of  considera- 
siwl^^^^  tions  relating  to  the  iease  of  lands,  &c.  it  should  be  ob- 
^ecracnt      served,    that  bxl, agreement  to  deliver  possession  of 

lands  is  not  like  a^emi^e;  therefore  the  plaintiff,  in  de- 
claring on  such  an  agreement,  ag^nst  the  defendant 
for  not  taking  possession,  ought  to  shew  that  he  had  a 
right  to  deliver  it.  And  where  he  declares  on  an  agree- 
ment to  take  lands,  fixtures,  or  goods,  at  an  appraise- 
ment, if  each  party  be  to  appoint  one  of  the  appraisers, 
i^  the  pkintiif  should  shew  that  he  had  appointed  one. 
Xherefofe  where  the  plaintiff  declared  in  assumpsit 
/  upon  an  agreemen  t,  by  which  the  defendant  was  to  take 

of  the  plaintiff  certain  premises,  and  the  goods  and  fix- 
tares  thereon,  which  should  appear  to  be  his  property, 
at  a  fair  appraisement  by  two  appraisers  or  their  um- 
pire^ or  else  to  forfeit  J£l0  exclusive  of  the  deposit, 
andWhe  defendant  was  to  take  possession  on  a  day  spe- 
cified, 

^  Philips  V.  Fielding,  2  H,  B.  12S.  See  abo  8  D.  &  E.  336.  Sed  vide 
ante  200,1.    ^Jnt€79^ 
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cified;  and  the  plaintiff  averred  that  he  was,  on  that  day, 
ready  and  willing  to  deliver  possession  to  the  defendant 
of  the  premises,  and  goods,  &c.  at  such  appraisement 
as  in  the  agreement  mentioned,  but  that  the  defendant 
refused  to  take  possession,  whereby  he  forfeited  the 
£}0  and  deposit;  the  declaration  was  held  bad,  oil 
special  demurrer,  assigning  for  causes,  that  it  did  not 
appear  that  the  plaintiff  had  any  interest  in  tlic  pre^ 
mises  at  the  time  of  making  the  agreement^  or  that  lie 
ever  requested  the  defendant  to  take  the  goods,  or  tiia^ 
the  fixtures  were  ever  appraised  ^ 

In  declaring  against  a  party  for  not  repairing  pre-  Demise, 
mises  during  a  term,  it  is  necessary  to  make  an  ex- 
press averment  that  the  lessor  did  demise  ;  therefore  if 
an  indenture  of  lease  be  stated,  but  it  does  not  appear 
to  have  been  sealed  on  the  part  of  the  lessor,  'that  will 
not  be  sufficient''.  '  < 

4 

If  the.  consideration  be  to  make  a  lease  to  the  de-  At  cc  rtai» 
fendant  of  lands,  at  a  certain  rent,  the  judgment  may- 
be  arrested,  if  it  be  only  shewn  that  a  least  \viis  tiade 
of  the  lands,  without  saying  at  the  stipulated  retit;  for 
such  a  leiase  is  not  in  pursuance,  or  a  performance  of 
the  consideration ^ 

If  the  consideration  be,  that  the  plaintiff  would,  so  Draiuage  of 
drain  certain  land  that  it  should  be  dry  in  the  extremity  ^^^^^ 
of  winter,  viz.  any  time  between  All  Saints  and  Can- 
dlemas, it  is  not  sufficient,  even  after  verdict,  to  al- 
ledge  that  he  drained  it  on  Candlemas  Eve,  whereby  it 
was  dry  in  the  extremity  of  winter,  between  the  two 

feasts 

*  Loxton  V.  Robinson,  Doug.  620.      *^  Soprane  r,  Skurrow,  Yrlv; 
la.    '  Lea  x>.  Adams,  2  Buls.  35. 
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feasts ;  for  the  wwds  '^  any  time*^  are  to  be  taken  ao 
cording  to  the  subject  matter^  to  mean  for  my  time^ 
or,  for  all  the  time ;  and  by  the  subject  ^matter,  it  ap* 
pcacs  to  have  been  the  object  of  the  contract,  that  the 
iatids  should  be  dry  through  all  the  extreme  part  of 
the  winter  between  the  two  feasts,  and  qofc  at  one  day 
or  time  only  in  the  winter '.  However,,  two  of  the 
judges  thought  that  the  verdict  had  made  tite  dechnra* 
tion  good,  it  being  stated  and  found  that  the  phuntiiF 
had  drained  the  land  according  to  the  contract^ 

Repair  of  j^  averring  performance  of  an  executory  considera- 

don  to  repair  part  of  a  houses  it  is  sufficient  to  say  that 
the  defendant  repaired  ^*  the  said  part"  of  the  house, 
referring  generally  to  that  part  which  is  stated  to  have 
been  out  of  repair,  without  shewing  what  particular 
rooms,  &;c.  that  part  cosisisted  of;  at  all  events,  such 
a  general  form  of  declaring  is  good  after  verdict^  But 
if  the  contract  be  for  the  repair  of  the  whole  house, 
«  the  averment,  and  proof,  mufi^t  be  according,  to  ihe 

fact,  and  it  will  .not  be  sufficient  to  state,  or  proved 
that  part  of  the  house  only  was  repaircHi^;  though  if 
the  contract  were  foi:  the  r^jair  of  part  only,  an  averi- 
itient  that  the  whole  was  repaired  might  be  good. 

«  Chapman  v.  Bell,  2  RoL  Abr.  246.  pL  2.  Fer  Jones  and  Barkley, 
J.  ^  Id, per  Richardson  and  Croke,  J.  Et  vide  ante  142.  <  AuU  4S. 
i  Ante  119,  U. 
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TN  considering  the  pases  which  ^^  to  be  found  in  Where  notice 
-*•  the  books  respecting  the  aUe^tioi^i.  of  notice^,  in  '"^^^'"g®'^^^ 
decl^raiions.  \rx  assumpsit^  it  will  Ipe  proper  to  ^tat^^  red. 
first,  where  notice  mustj^  or  should,  be  averred;  2dly,^ 
where  such  an  averment  is  not  necesisary ;  and  3dly„ 
in  what  form  the  avqrment  must  he  made,  wlien  it  i& 
necessary  or  proper;  how  far  th^  allegation  of  a  re- 
quest will  supply  the  romiyssion.  ojf  an  express^  aver- 
ment Cf(  notice  iix  such  ca6e3 )  wh^t  may  be  stated  as 
an  excuse  for  notice ;  and  where  the  want  of  it,  in  the 
a>5ei3ice  .of  any  excuse,  is.  fatal.  As  to  the  first  of 
these  consickrations^  it  ^  a  g^ner^l  rjule,  that  whexQ 
the  mattei-  is  secret  fp  tije  pl^tiifif^  apd,  suph  whereof 
the  defendafaA  capppt  take  .iK)ticewit}iout  biding  in? 
foriQjed  by  the  pl^iiitiff,  .whether  it  be  a  condition;  pre- 
cedent on  which  the  performance  of  tlie  defendant'^ 
promise  is  altogether  tp  4ep^nd,  or  it  be  only  to  re- 
gulate the  e.x.fent  tP  which  it  jis  tor  be  perfpnpcdi » it  is 
necessary  for  the,  plainti^  to  ^Ihrdgf^  t^a^.  the /de- 
fendant had^notiqe.  of  tlie  factj  andif  :tlw  tijne,  p|aqe, 
Qr other circuiQ^staneesattending it^j b^ material/  notice, 
of  them  al^o  mujrt  be  averred. 

Therefore, 
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If  perform-         Therefore,    if  the  performance  6f  a  contntct   is 

ancc  depends  '  '^ 

on  plaintiff's  to  depend   Upon   the   approbation  or  disapprobation 
approbation,  ^f  jj^^  plaintiff,  there  ought  to  b^  not  only  an  aver* 

ment  of  his  approbation  or  disapprobation,  but  that 
the  defendant  had  due  notice  of  it ;  thus,  where  the 
plaintiff  declared  upon  a  promise  to  deliver  to  him  a 
certain  quantity  of  wheat  between  Stourbridge  fair  and 
Christmas,  if  the  plaintiff  should  like  it  at  the  fair, 
and  shewed  that  he  did  like  the  wheat,  and  on  such  a 
day  and  place  rec|uired  the  defendant  to  deliver  it; 
after  verdict,  the  judgment  was  arrested,  for  want  of 
an  averment  of  notice  of  the  plaintifTs  liking;  and  it 
was  held  that  the  allegation  of  the  request  was  not  suf- 
.  ficient,  being  alledged  at  a  subsequent  lime  and  a  dif- 
ferent place  from  that  of  the  fair*.  But  the  doctrine 
of  this  case  appears  to  have  been  expressly  contra- 
dicted by  one  which  was  subsequently  d(3termined ;  in 
which  tod,  there  seems  to  have  been  even  more  rea- 
son for  requiring  an  allegation  of  notice,  ihan  in  the' 
one  already  mentioned.  In  the  case  alluded  to,  the 
plaintiff  declared,  that  if  he  should  not  like  certain  land, 
.  the  defendant  would  repay  ^20,  paid  for  it,  witliih  a 
fortnight,  and  averred  that  he  did  not  like  flie  land. 
>  One  of  the  exceptions  taken  in  arrest '  of  judgment 

wai^,  that  it  Was  not  alledged  that  the  plaintiff  dis- 
liked the  land  within  the  fortnight}' but  ^e  court  held, 
that  it  being  alledged  generally  that'Hii'ilisliked  it,  that 
was'  sufficient ;  for  it  should  be  intetlded  within  the 
time,  unless  it  were  shewn  to^the  cohtrstry,  and  if  the 
plaintiff  had  not  disliked  it  till  after  th^  time,  the  de- 
fendant ought  to  have  shewn  that  ^dt,  ind  traversed 
the  disapprobation  within  the  time.  Another  ob- 
jection taken  was,  that  the  plaintiff  had  not  alledged 
that  he  gave  notice  of  his  disliking  the  lands  within 

a  fort- 

>  Brabla  v.  Holywell,  Cro.  Elii .  350.  See  also  I  Rol.  A W.  4fi9.  fl.  3^ 
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A  fortnight;  but  the  court  held  that  the  defendant 
ought  to  have  taken  notice  of  that  fact,  at  his  peril, 
having  bound  himself  thereto  by  his  express  promise; 
and  the  judgment  was  affimied\  However,  it  is 
established  by  other  and  subsequent  cases,  that  where 
the  matter  in  question  lies  within  the  private  know* 
ledge  of  the  plaintiff,  he  must  aver  notice  of  it. 

Hence  it  is,  that  if  the  defendant's  performance  of  On  uother 
the  contract  in  question  is  to  be  regulated  by  the  terms  p^imiff!''** 
of  another  contract  made  with  the  plaintiff,  not  only 
shouldit  be  alledged  what  the  terms  ofthat  other  contract 
were,  but  there  should  bean  averment  that  the  defendant 
had  notice  of  them ;  thus,  where  the  promise  declared  on 
was,  tbpay  theplaintiffforpartofaparcel  of  wood  within 
a  certain  time,  after  the  rate  that  he  should  sell  the  rest; 
and  it  was  averre<i  that  the  plaintiff  had  sold  the  residue ' 
of  the  wood  to  one  Collins,  at  a  certain  rate,  the  judg- 
ment of  the  King's  Bench,  Avas  reversed,  in  the  Ex- 
chequer Chamber  on  a  writ  of  error,  because  the 
plaintiff  had  not  alledged  that  he  had  given  the  de- 
fendant notice  of  the  sale  and  price  of  such  residue,, 
that  being  a  thing  of  his  private  knowledge.  Hobart 
observes,  that  some  of  the  judges  of  the  King's  Bench 
allowed  of  the  reversal,  without  taking  any  notice  of 
^e  judgment  %  The  same  doctrine  is  confirmed  by 
another  case,  determined  a.fter  all  the  former;  where 
the  promise  was  to  pay  the  plaintiff  for  two  weighs 
of  barley,  as  much  as  he  should  receive  of  any  other 
person,  abating  only  a  penny  per  bushel,  and  the 
phintiff  averred  that  he  afterwards  sold  to  one  J.'  S. 

two 

^East  V.  Thoroughgood;  Id.  834.   1  RoL  Abr.  464.  jrf.  81.  S.^. 
*lIolfli«  V.  Twist,  Hob.  51. 1  RoU  Abr.  463.  L.  95.  S.  C. 
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two  weighs  of  barley  for  jCl8,  which,  abating  the 
penny  per  bushel^  amounted  to  so  much;  but  because 
ii  did  not  appear  in  the  declaration  that  notice  was 
given  to  the  defendant,  that  J.  S,  had  paid  «£l8,  the 
judgment  was  arrested*.  On,  the  same  principle  it 
seems,  that  if  the  promise  be  to  give  the  plaintiff  for 
a  commodity^  so  much  as  any  other  persqn  had  before 
that  time  given  him,  or  so  much  for  every  cloth  the 
plaintiff  should  buy  or  had  bought  of  another,  with- 
out naming  any  person  in  certain,  notice  of  the  sum 
given  or  quanti|:y  bought  must  be  averred ;  though  it. 
may  be  otherwise  if  a  particular  person  be  named^. 

Another  ac-       Where  the  perforpxance  depends  upon  another  ac- 
ittit.  ^V>^  ^^  ^^  plaintiff's  suit,  notice  is,  in,  general,  ne- 

Qsssary  to  be  averred ;  as,  if  the  promise  be  to  pay  such 
damages  as  the  plaintiff  had  sustained  by  such 
a  battery,  or  the  amount  of  his  costs  in  such  a  suit,  or 
the  like  \  notice  of  the  amount  of  the  damages,  &c. 
8h/c>uld  be  sjpjecially  averred.  So,  where  the  plaintiff 
declared  on  a  promise  to  pay  the  debt  and  costs  re- 
covered ag^nst  a  third  person,  together  with  the. 
sheriff's  poundage,  bailiff's  fees,  and  other  cliarges, 
although  on  a  writ  of  error  after  judgment  by  default; 
^le  decls^ration was  holden  sufficient,  without  averring 
the  amount  of  the  poundage,  &c,  or  that  the  defendant 
had  notice  of  the  amount;  it  seems  to  have  been  con- 
sidei^d  that  the  want:  of  stating  notice  might  have  been 
g^uufl  for  specif  demurrer  K 

An  act  to  be     Agao^  if  t^  defendant's  performance  is  todepen4. 
4qx^  by  him.  ^^^  ^^^^y  ^^j  ^  y^^  j^^^  by  j^e  plaintiff,  and  which  lies 

merely 

}  HcnniBg's  case,  Cio*  Jac.  43S*    *  Fostn^.  ^Hardr.  4i?.  <  Pullea. 
ii.Stokc«^SH.B.ai8. 
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merely  within  hii  own  knowledge,  as  on  his  going  a 
journey,  &c.  notice  of  his  doing  such  act  ought  to  be 
expressly  averred;  thus,  where  the  promise  was,  that 
if  the  plaintiff  would  deliver  to  the  defendant  a  note 
of  his  costs  and  charges,  expended  by  the  plaintiff  in  a 
suit  against  one  Milton,  the  defendant  promised  to  pay 
him  such  costs,  on  the  plaintiff's  fitst  coming  into  . 
Somersetshire,  and  the  plaintiff  averred  performance^ 
of  the  consideration,  and  that  he  afterwards  came  into 
Somersetshire,  yet  the  defendant  had  not  paid  him 
the  costs,  &c«  being  JS6y  which  he  had  disbursed, 
and  made  known  to  him  by  his  note  delivered  as  afore-  « 

said ;  after  verdict,  it  was  moved  in  arrest  of  judg- 
ment that  the  plaintiff  ought  to  have  averred  notice  to 
the  defendant  of  his  first  coming  into  Somersetshire, 
because  it  was  a  thing  best  lying  within  his  own  notice. 
And  to  this  opinion  Warburton  agreed  \  though  the 
ultimate  decision  of  the  court  seems  to  have  been 
against  it,  on  another  ground '« 

Where  the  promise  depends  on  the  performance  of  By  stranger^ 
an  act  by  some  stranger,  and  the  particular  person  is  "     ^^' 
altogether  uncertain  or  unknown,   there  notice  of  the 
performance  must  be  averred  ^ ;  as,  if  the  promise  be 
to  pay  so  much  as  the  best  bidder  for  such  an  article  is 
ready  to  give,  or  the  like*. 


It  is  a  general  rule,  that  where  notice  is  part  of  the 
contract,  as,  if  the  consideration  be  that  the  pla«tiff>  aiSm  ?* 
upon  notice  would  do  a  certain  act,  or  die  promise  is  executory  9v 
to  be  performed  upon  notice,  it  must  be  ipecially  «1-  ^^^ 

ledged ; 

^  lUchi^rdi  o.  CamaYel,  Hob.  6t.    <  Bol.  Abr.  463.  ft.  S.  £U  C^h 
pot/ €19.    ^Cro,Jac.4IS.  lLeoa.l0i.    ^JtU€2lO. 
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ledged;  for  it  is  traversable.  But  there  is  a  diiTerenci. 
where  the  consideration  is  executory,  and  where  it  i9 
executed ;  an  averment  of  notice  being  necessary  in 
the  former  case,  though  not  in  the  latter';  as,  if  th^ 
consideration  be  that  the  plaintiff  had,  upon  notice 
given  to  him,  done  the  act  in  question,  for  in  such  case, 
the  notice  is  admitted  by  the  promise,  ^d  not  tra- 
versable, any  tnore  than  the  doing  of  the  act  which 
constitutes  the  consideration  of  the  promise,  and  which 
is  stated  to  have  been  done  upon  notice  "'• 

Distinction         There  is  said  to  be  a  distinction,  where  the  defend^ 

Mto  averring  .    ,  ,  %      %        t  t     %         t 

notice,  in       ^nt  IS  bound  to  pay  by  bond,  and  where  by  assumpsit 
d^ifferent  ac-   only,   that  in  the  latter  case,  notice  of  such  facts 

as  are  peculiarly  within  the  plaintiff's  knowledge  must 
be  averred,  rather  than  in  one  of  the  fbnner  de- 
scription ;  for  in  the  case  in  Hobart,  one  of  the  reasons 
given  for  the  opinion  there  reported  is,  because  the  de- 
fendant's ^promise  was  not  under  seal,  but  by  parol 
only  ^  In  another  case  indeed,  a  distinction  quite  of  a 
contrary  nature  was  taken,  namely,  that  where  a  pe- 
nalty is  to  be  recovered,  notice  is  necessary  to  be  al- 
ledged,  though  not  in  an  action  for  damages  merely, 
as  assumpsit®;  and  this  latter  seems  to  be  the  most  sen^ 
sible  and  proper  distinction  ^  But,  however  that  may 
be,  to  avoid  confusion,  it  will  be  best  to  consider  se- 
parately, the  authorities  which  are  to  be  found  on  the 
allegatidns  of  notice  in  assumpsit ;  for  besides  diat 
\. ,.  there  seems  to  be  some  difference  as  to  averring  notice' 
^-  ^  in  the  different  actions,  one  of  the  rules  just  men- 

tioned is  pepuliarly  applicable  to  assumpsits 

J I  The 

^n  finis.'  IS.     ""  Ante  €S.  4.     >"  Hob.  68.     «  1  Buls*  12.     p  S  Cd. 
93.  a.    ^AnUm.lSS. 
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The  plain tifF  ought  to  aver  notice  given  to  the  de-  Notice 
fendant,  in  all  cases  where  the  action  does  not  lie  aiiedfled  if 
unless  it  has  been  given'';'  and  as  tlie  not  alledging  necessity 
notice,  where  it  is  necessary  to  be  alledged,  may  be  d©^ubtfuL 
fetal  *,  if  it  be  doubtful  whether  a  fact  lies  peculiarly 
within  the  plaintiiF's  knowledge  or  not,  the  safest  and 
best  way  in  such  cases,  is  always  toalledge  notice;  for 
i  if  it  should  ultimately  be  deemed  unnecessary,  it  need 
not  be  proved,  and  the  superfluous  allegation,  of  it  is 
not  that  species  of  surplusage  which  may  be  the  sub- 
ject of  aMemurrer :  though  certainly,  no  notice  ought 
to  be  laid  in  the  declaration,  where  it  is  unnecessar}'  to 
give  it\  The  same  observation  will  equally  apply  to 
averments  of  performance,  or  request.  There  appears 
to  have  been  a  difference  of  opinion  frequently  enter- 
tained, in  the  old  cases,  upon  the  necessity  of  averring 
notice;  but  the  great  majority  of  them  seems  to 
have  been  decided  against  the  necessity  of  such  an 
averment,  and  this  opinion  has  prevailed,  Jn  many 
instances,  where  the  propriety  of  it  may  be  question- 
able,  as  will  appear  when  they  come  to  be  mentioned. 
Indeed,  the  old  cases  upon  this  subject  appear  to  have 
carried  the  general  rule  to  it's  full  extent,  and  even 
to  have  gone  beyond  the  meaning  of  it,  to  the  ex^* 
elusion  of  any  technical  notion,  or  form. 


The  general  rule  is,  that  where  the  matter  does  Whei^no- 
not  lie  more  properly  in  the  knowledge  of  the  plain-  ^JI'J"  *^ 
tiff  than  of  the  defendant,  no  notice  need  be  given,  cessaiy« 

ft 

or 

'  Com.  Dig.  tit.  Pleader,  C.  73.    •Pat    <  But  sm  9  B«1i.  327. 
fer  Whitlock,  J. 
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or  averred ;  thus,  if  a  pnnnise  be  made,  upoa  a  treaty 
of  marriage  by  tiie  father  of  the  bridegroom  to  the 
father  of  thebride,  to  pay  thebrideso  muchy  in  cas^of  her 
husband's  death,  if  she  should  survive  him ;  the  father 
of  the  bride  dies,  then  the  hushed  dies,  and  the  admi- 
nistrator  of  the  father  declares  upon  this  promise ;  it 
is  nqt  necessary  to.  give  or  prove  any.  notice  of  the 
death  of  the  husband,  ^  his  father.  So,  in  declaring 
on  a  promise  to  pay  so  much  money  at  the  full  age  of 
an  infamt,  notice  of  the  infant's  attaining  his  full  age 
need  not  be  given,  or  averred ;  because  it  is  as  notorious 
to  one  party  as  the  others  'fhe  like  of  the  marriage, 
or  the  day  of  the  marriage  of  J.  S\  So^  notice  of  ab-: 
wlution  by  the  bishop  need  not  be  alledgedT. 

No  personal  notice  i$  necessiary  tq  be  given,  or 
averred  to  have  been  given,  to  the  defendlant,  of  a 
decree,  or  otlier  proceeding,  in  a  suit  to  which  it  ap-. 
pears  by  the  declaration  he  was  a  party.  Therefore 
:Whf  re  the  plaintiff  declared  that  he,  the  defendant^ 
and  others,  copyholders  of  a  manor,  were  plaintiffs  in 
^  suit  in  chancery  against  the  lord,  to  obtain  a  decree 
for  making  their  fines  certain;  and  in  consideration 
that  the  plaintiff  woi^ld  procure  such  decree,  the  dcr 
fendant  promised  tppay  him <jCdf  after  the  obtaining 
of  it;  and  averred  that  he  obtained  the  decree,  and 
although  the  plaintiff,  ^t  such  a  time  and  place,  re- 
quested the  defendant  to  pay  him  the  «£3,  yet  he  re* 
fused  so  to  ^o,  after  verdict  on  non  aswmpsity  it  y^zs 
moved  to  arrest  the  judgment,  because  no  notice  was 
alledged  to  have  been  given  to  the  defendant  of  the 
decree:  but  such  allegation  was  resolved  to  be  un- 

necessary, 

.    •  •  .  .- 

""  Harjlr.  42,  3.  Sed  vuUilUt.ic  E.  649.     ">  Hardr*  ^g,  9»  3  8^1% 
327.  Poii  2l6j  17.    "^  Corny  v.  CoUedoo,  Freem.  $S4. 


necessary,  because  it  appeared  by  the  declaration  that 
he  was  one  of  the  parties  to  the  suit  in  which  the  de- 
cree was  obtained,  and  therefore  had  as  much  notice  of 
it,  as  the  plamtifF*.  Another  pohit  made  was,  that 
the  request  was  not  diriectly  averred  by  the  word  **  al- 
though," but  this  was  also  over-ruleci^ 

* 

It  is  sufficient  to  aver  performance  of  the  act  which  Of  personal 
is  the  consideration  of  the  promise,  without  alledging  fe^^imt.  ** 
notice  to  the  defendant  of  such  performance^  Adhere 
the  act  to  be  performed  is  personal,  viz.  to  be  done  to 
the  defendant  himself;  therefore  where  the  consi- 
deration was,  that  if  the  plaintiff  would  leave  the 
house  of  her  ikther,  and  come  to  the  defendant's 
house,  in  which  case  he  promised  to  marry  her;  and  it 
was  averred  that  she  did  leave  her  father's  house,  and 
came  to  the  house  of  the  defendant,  and  there  offered 
to  marry  him ;  this  was  holden  to  be  a  sufficient  aver- 
ment, that  the  defendant  had  notice  of  it;  for  it  was 
to  be  intended  that  she  made  the  offer  to  the  defendant 
in  person,  that  being  a  personal  act  to  be  done  be- 
tween them'.  So,  where  the  consideration  was,  that 
the  plaintiff  would  discharge  the  defendant  from  hrs 
promise  of  marriage;  and  it  was  averred  that  she  did 
so ;  on  a  motion  in  arrest  of  judgment,  that  was  holden 
to  be  sufficient,  without  alledging  any  notice  given  to 
him  of  the  discharge,  because  it  should  be  intended, 
primA  facicj  that  it  was  to  the  defendant  himself,  and 
not  in  his  absence ;  inasmudi  as  it  Was  to  be  a  full  dis- 
charge 

>  Ashe  V.  Dougbty,  Yelv.  121,  2.     '  Jj.  and  see  BacUej*s  caM 
Plowd.  127  b.  4Bi€  142.    '  Anon.  1  Rol.  Abr.  470.  /»/.  5> 
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chatge  made  to  him  in  person,  so  that  he  might  be  «t 
liberty  to  marry  any  qt^ier  •. 

Actbyplainp      If  the  defendant's  promise  be  maddt  to  depend  on 
tiff  to  a  third  ^j^^  performance  of  any  particular  act  to  be  performed 

by  the  plaintiff  to  a  third  person,  it  is  not  necessary 
to  aver  notice  to  the  deftsndant  of  the  performance  of 
such  act,  for  he  is  bound  to  take  notice  of  it  at  his  peril, 
whether  it  consists  of  the  personal  act  of  the  plaintiff,  as, 
his  marriage,  his  going  or  returning  to  any  particular 
place,  his  borrowing  money,  or  entering  into  or  deliver- 
ing up  a  security ;  or  his  receipt,  or  payment,  or  the 
delivery,  sale,  or  assignment,  of  money,  cattle,  gooda 
or  lands,  &c, 


Plaintirt 
BuuTiage* 


With  respect  to  the  necessity  of  alledging  notice  of 
the  plaintiff's  marriage,  in  the  first  case  upon  this  sub* 
ject,  where  the  action  was  assumpsit,  the  plaintiff  de- 
clared that  in  consideration  he  would  marry  the^  de- 
fendant's cousin,  he  promised  to  pay  him  a  stun  of 
money ;  and  averred  that  he  married  her,  and  requested 
the  defendant  to  pay  the  money  at  a  certain  time  and 
place ;  after  verdict  for  the  plaintiff,  on  non  asmmpsit^ 
it  was  moved  in  arrest  of  judgment  that  the  declara- 
tion was  not  good,  because  notice  of  the  marriage  was 
not  averred ;  and  at  first  the  court  were  of  that  opinion, 
but  when  the  matter  was  moved  again,  a  precedent  was 
produced  of  a  similar  case  where  no  notice  was  al- 
ledged,  and  the  judgment  was  affirmed  on  a  writ  of 
error*;  upon  .the  authority  of  which,  the  court  re- 
solved that  the  averpnent  was  good  enough,  because  it 
must  be  intended  that  when  t^e  request  was  made  to 
-       .  pay 


•  Baki^  9.  SmiUi,  Id.  p.  fl  4.    ^  Morley  v.  Hodges. 
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pay  the  money,  after  the  marriage,  notice  was  gtven 
of  it's  having  taken  place*.  However,  the  reasons 
given  by  the  court  for  their  first  opinion,  in  the  above 
case,  seem  to  i^ew  that  it  would  have  been  proper  to 
have  expressly  alledged  notice  of  the  marriage,  and 
that  if  such  express  allegation  were  omitted,  it  might 
be  cause  of  demurrer ;  for  a  precise  notice  of  the  mar- 
riage ought  to  be  given,  and  although  the  request  im- 
plies a  notice,  yet  the  declaration  ought  to  be  certain 
without  any  intendment*.  And  yet  it  is  said,  that  in 
case  of  marriage  of  oneself,  notice  need  not  he 
averred;  because  it  is  notorious  ^ 

So,  where  the  assumpsit  was  to  pay  such  a  snm  at  Timethcreot 
the  marriage,  &c.  and  no  time  was  alledged  when  the 
marriage  took  place,  and  notice  was  giveli  of  it,  it  was 
adjudged  for  the  plaintiff;  which  judgment  was 
affirmed  upon  a  writ  of  enor*^.  This  case  was  recog- 
nized in  one  subsequently  determined,,  in  which  there 
does  not  appear  to  have  been  any  allegation  of  notice 
of  the  marriage,  or  a  request  to  pay  *.  This  doctrine 
is  fully  confirmed  by  another  case  in  Bulstrode,  where, 
by  the  promise,  the  money  was  to  be  paid  on  the 
marriage  day,  or  within  ten  days  afterwards.  And  a 
request  being  laid,  it  was  held  to  be  a  sufficient  aver- 
ment of  notice.  Whitlock,  J.  observed,  that  as  the 
notice  was  not  any  part  of  the  promise,  no  notice 
ought  to  be  laid  in  the  declaration''.     And  a  case  was 

mentioned 
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«  Bradley  v.  Toder,  Cro.  Jac.  228.  Yelv.  l68.  N©y,  135.  S,  C.  **  Id. 
•  Ptr  Holt,  C.  J.  11  Mod.  48.  which  cites  8  Edw.  3.  pL  37.  And  sec 
Hardr.  42.  3  Buls.  327.  post.  'Hodgc«  v.  Warley,  Cro.  Jac.  405. 
«  Berisford  v.  Woodroff,  Id.  1  Rol.  Abr.  62.  pL  3.S.  C.  cites  Wheeler 
V.  Stitet,  Yelv.  121^  2.  contra.    ^  AlGrey  v.  Blackamore,  3  Buls.  32$. 
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ventioiied  to  have  been  adjudged  uiuuiitnously  in  die 
Common  Pleas,  that  no  notice  was  to  be  given ;  but 
if  notice  were  requisite/ then  the  request  itself  suffi* 
cieatly  implied  a  noticed  In  another  case,  where  the 
plaiutifT  declared  that  the  defendant  promised  to  pay 
him  a  certain  sum  at  the  day  of  the  plaintiff's  mar- 
riage, and  averred  that  he  was  married  such  a  day,  but 
that  the  defendant,  although  often  requested,  had  not 
jiaid ;  after  judgment  by  default,  it  was  moved  that  the 
declaration  was  bad,  for  not  alledging  notice  of  the 
marriage,  or  that  the  request  was  made  after  the  mar* 
riage,  or  on  any  particular  day;  but  three  of  the 
'  judges  thought  the  declaration  good,  though  Broke 
doubted  thereof,  as  a  precedent  was  ci  tedof  one  Morsel 
where,  for  not  allec^ng  notice,  the  judgment  was  re* 
versed.    However^  it  was  otherwise,  in  this  ca^^ 

His  going  or  With  respect  to  the  necessity  of  averring  notice  to 
'*^™°*  ^  the  defendant,  of  the  plaintiff's  going  or  returning  to 
place.  or  from  any  certain  place,  the  following  cases  have 

been  dedded.  Where  the  plaintiff  declared  upon  a 
promise  to  pay  him  a  certain  sum  of  mcmey,  when 
he  should  return  from  London,  after  judgment  a  writ 
of  error  was  brought,  first,  because  there  was  no  speckl 
.request  of  payment  laid  in  the  declaration,  and  second- 
ly^  because  no  notice  was  stated  to  have  bc^en  given 
to  the  defendant  of  the  plaintiff's  return  from 'London, 
or  when  it  was*  '  And  Williams,  J.  held  that  notice 
ought  to  have  been  given  by  the  plaintiff  of  the  time 
when  he  returned,  for  the  defendant  could  not,  nor 
ought   to  take  notice  thereof,     Yelverton,  J.   also 

thought 

*  Id.  M7*    ^  Qti.  Gable  v.  Moss,  1  Buls.  U.  And  see  Yelv.  121,  t» 
k  Ciaae  9.  Crampton,  Cro,  Car.  34.  Hut  SOi  S«  C* 
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thought  that  such  notice  ought  to  have  been  gireii; 
and  took  this  difference,  that  where  the  act  is  to  he  done 
between  the  parties  themselves,  notice  must  be  given 
by  the  party  who  is  receive,  to  him  who  is  to  make 
the  payment,  but  that  it  is  otherwise  where  the  act 
is  to  be  done  by  a  stranger,  in  which  case  the  party  is 
bound  to  take  notice  of  it  at  his  peril.    And  the  whole 
court  were  clearly  of  opinion  that  for  not  alledging 
notice,  the  declaration  was-  bad^      However  there  is 
another  case  in  Bulstrode,  wherein  Doddridge,  J.  is 
reported  to  have  said,  if  a  man  be  bound  to  pay  J.  S. 
so  much  when  he  should  arrive  at  London,  he  ought 
at  his  peril  to  pay  him  without  any  notice,  having  bound 
himself  to  do  so"".     And  in  a  subsequent  case,  the 
same  doctrine  was  laid  down;  where  the  promise  was 
by  J.  N.  that  if  J.  S.  would  surcease  a  suit  against  J.  D. 
J,  N.  would  pay  J.  S.  the  costs  when.  J.  S.  should  come 
into  Somersetshire;    and  it  was  held  that  if  he  did 
surcease  the  suit,  and  come  into  that  county,  J.  N.  was 
bound  to  perform  his  promise,  without  any  notice  of 
J.  S.  coming  there,  because  on  his  arrival,  it  was  a 
duly  in  him  to  pay  the  money '^;  although  Warburton 
seems  to  have  been  of  a  contrary  opinion,  because  tlie 
coming  of  J.  S.  into  Somersetshire  was  a  matter  pecu- 
liarly within  his  own  knowledge^    And  where  that  is 
the  case,  we  have  seen,  notice  must  be  specially  al- 
ledged^  \ 

Where  the  declaration  stated  that  the  defendant  was  His  lending, 
indebted  to  the  plaintiff  on  a  bond  for  jC60,   condi-  ^^ewTngf or 

tioncd  paying,  mo- 
ney. 

'  Gable  V.  Moss,  1  Bub.  44.  »  Child  v.  Hordcii,  2  Bols.  143. 
»  ftichsvd's  case,  1  RoU  Abr.  462.pl.  5. 1  Biownl.  10.  S.  C.  •  Hob. 
€%.  S.  C.  Ante  112.    i^  4nttaf>7\Z09. 


ttoned  for  paying  «£S0;  and  in  consideration  that  the 
|)Iaintiif  would  lend  J.  S.  a  stranger,  so  much  as  would 
make,  with  the  defendant's  debt,  ^100,  and  would 
accept  J.  S.  and  another  person  to  be  bound  for  the 
pa3nnent  of  that  sum,  and  would  deliver  up  the  bond 
for  ^60,  the  defendant  promised  the  plaintiff  that  the 
^100  should  be  paid  with  interest;  in  an  action  of  as- 
Bumpsifupon  this  promise,  it  is  not  necessary  to  alledge 
more  than  that  the  plaintiff  leiit  J.  S.  J070  to  make  the 
jCSO  up  jCuWf  without  averring  that  he  gave  notice 
of  this  to  the  defendant;  for  he  is  bound  to  take  notice 
6f  it,  at  his  peril  ^.  So,  where  the  plaintiff  declared  as 
Executor,  that  the  defendant  had  promised  J.  N.  the 
testator,  that  if  he  borrowed  of  one  J.  S.  a  certain  sum 
l>f  money,  he,  the  defendant,  would  repay  it  to  him  on 
the  same  day,  and  on  the  same  conditions  as  they 
should  agree  upon ;  and  averred  that  J.  N.  borrowed 
the  money,  to  be  repaid  at  a  day  certain,  before  which 
day,  he  died,  and  made  the  plaintiff  his  executor,  and 
after  the  day  was  passed  the  plaintiff  recovered  the 
money ;  it  was  assigned  for  error,  that  no  notice  was 
alledged  to  have  been  given  before  the  day,  what  agree- 
ment was  made  between  J.  N.  and  J.  S.  Fiemming, 
C  J.  however,  held;  that  no  notice  was  necessary ; 
and  took  this  difference,  that  where  a  penalty  is  to  be 
recovered,  as,  in  debt  on  a  bond,  there  notice  is  requi- 
site to  be  given,  but  it  is  otherwise,  where  damages 
linly  are  to  be  recovered,  as  in  assumpsit,  for  in  the 
Utter  case,  he  said,  the  party  has  sujfficient  notice  by 
the  declaration.  He  further  held  that  if  notice  had 
been  given,  in  the  case  before  the  court,  the  defendant 
should  have  paid  the  principal  with  damages,  but  there 
having  been  no  notice,  he  should  pay  the  principal  only 


«  Anon.  1  BoL  Abr.  46$.  fl.  17. 
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urithout  damages;  notice  being  no  part  of  the  promise^ 
but  a  convenience  to  the  party,  for  the  omission  of 
which  he  should  not  lose  the  benefit  of  the  promise. 
And  Yelverton  and  Croke,  J.  agreed  with  Flamming, 
C.  J. ;  although  they,  at  first,  thought  otherwise.  But 
Williams,  J.  held  that  notice  was  necessary  in  the  prin- 
pal  case;  saying,  ,the  difference  was,  where  the  consi- 
deration  is  executory,  and  where  it  is  ei^cuted;  and 
that  in  the  former  case,  notice  must  be  given,  though 
it  is  not  necessary  in  the  latter".  Again,  if  the  agree« 
ment  be  that  the  defendant  shall  pay  so  much  as  J.  S. 
paid,  there,  because  the  person  is  known,  and  indif- 
ferently named  between  the  parties,  the  defendant,  at 
his  peril,  must  enquire  of  that  person,  and  the  plainti£[ 
is  not  bound  to  give  or  aver  notice*.  So,  if  the  pro«^ 
mise  be,  to  pay  the  plaintiff  the  same  price  for  which 
he  should  sell  barley  to  J.  S.  the  defendant  must,  at  his. 
peril,  take  notice  of  the  price  agreed  to  be  paid  by  J.  S. 
to  the  plaintiff  ^  Tlie  converse  of  this  rule  appears  to 
be  within  the  same  reason ;  namely,  that  notice  of  pay- 
ment  of  money  by  the  plaintiff  to  J.  S.  need  not  be 
(iverred  \ 

Where  the  promise  was,  to  save  the  plaintiff  harmless  His  entcrin^f 
from  all  debt$,  for  which  he  should  become  bound  as  l^!?' °^,^'**r 

'  Tenng  up,  • 

surety  for  J.  S.  and  it  w^s  alledged  that  he  was  damni-  te^imt/. 
ficd  by  entering  into  a  bond  for  him,  it  was  held,  not 
necessary  to  state  that  he  gave  the  defendant  notice  of 
3ttch  bond,  because  he  was,  at  his  peril,  to  take  notice 
of  it;  and  save  him  harmless  ^  So,  if  the  considera- 
tion 

^Haverley  p.LaytoD,  1  Buls.  If, 4nt€2lUhut  9etHoh. 6^- CQ$itra* 
» Henmng'9  case,  Cro.  Jac.  432, 1  Rol.  Abr.  463.  pL  15.  S.  C.  «  Pol- 
lingtoa  V.  Lingham,  1  Rol.  Abr.  4i69.pL  l6.  "  Sedvitlt  iiif$  e09.  I.O? 
*  SoQer&U  «.  Uarnaby,  Cro.  Jac  0^7 - 
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tion  be  the  deliverhig  up  of  a  bond,  or  other  secarity  to^ 
J.  S.  the  obligor  of  covenantor,  it  is  not  necessary  to 
alledge  that  the  defendant  had  notice  that  it  was  deli-^ 
vered  up  to  him ;  because  he  knows  to  whom  to  resort; 
and  the  difference  is  where  a  person  is  named,  and 
where  not^. 


Salt  or  deli-       If  it  be  Stated  that  B.  promised,  if  A.  would  sell 
^e^&o  ^^   certain  cattle  to  J.  S.  for  such  a  sum,  in  case  J.  S.  did 

not  pay  it  according  to  the  agreement,  he  would ;  and 
A.  did  sell  the  cattle,  to  be  paid  for  at  a  subsequent 
day ;  no  notice  need  be  given,  or  alledged  to  B.  of  the 
sale  to  J.  S.  or  at  what  time  the  payment  was  to  be 
made'*  So,  if  the  plaintiff  declare  that  in  considera- 
tion he  would  deliver  a  horse  to  J.  S.  the  defendant 
promised  to  pay  him  a  certain  sum  of  money,  when  he 
iihould  be  thereto  requested;  it  is  not  necessary  to 
give,  or  alledge,  notice  to  the  defendant  of  the  deli- 
very of  the  horse,  he  having  bound  himself  to  pay  the 
money,  on  request^.  The  same  rule  holds  with  respect 
to  averring  notice  of  the  sale  or  assignment  of  the 
plaintifTs  lands,  &c.  to  a  third  person,  named  or  pointed 
out  by  the  contract 

Of  «ct  done       Having  considered  the  cases  which  determine  that 
jstmsfu'.   jjij^^g  jjg^j  j^Qt  |jg  averred  of  any  act  to  be  performed 

\^  the  plaintiif  himself  to  a  third  person,  it  is  next  to 
be  observed,  that  although  the  performance  of  the  act 
is  to  be  by  a  stranger,  yet  if  he  be  named  and  known  to 
the  parties,  it  is  not  necessary  to  alledge  notice ;  for  the 

'defendant 

"^  Smith  V.  Goff,  Salk.  457.  11  Moi.  48.  S.  C.  *  Pollington 
V.  Liaghi^^  Rol.  9-  Abr.  462.  pL  6.  y  Ponfrett  v.  Shadd^  I  Rol.  Abr. 
4^1.  A.  1. 
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defendant  may  obtain  information  of  the  party  who  is 
to  do  the  act,  and  is  therefore  bound  to  take  notice  of 
the  act  done  at  his  peril:  whether  it  be  merely  of  a 
personal  nature  to  be  done  by  the  party  himself,  or 
not;  and  whether  it  respect  any  personal  act  of  such 
stranger,  or  his  delivery  of  goods,  or  conveyance  of 
lands,  &c^ 

Thus,  where  the  plaintiff  declared,  that  the  defendant  Suit  by 
promised,  that  in  consideration  the  plaintiff  would  pro-  '  ^^^^* 
cure  a  discharge  of  a  debt  owing  to  J.  S.  from  the  de- 
fendant's father,  he  would  save  the  plaintiff  harmless 
against  J.  S»  and  averred  that  he  procured  the  defend- 
ant s  father  to  he  discharged  of  the  debt,  and  became, 
bound  to  J.  S.  for  the   payment  thereof,  and  had. 
been  sued  by  him  on  this  obligation,  from  which  the 
defendant  had  not  saved  him  harmless ;  it  was  objected. 
that  the  declaration  was  not  good,  because  it  did  not 
alledge  notice  to  the  defendant  of  the  bond%  and 
tint  upon  it ;  but  it  was  held  to  be  sufficient,  without 
such  averment\ 

So,  where  a  promise  is  to  pay  if  another  person  do  Non*pi^« 
not,  notice  of  the  non-payment  by  such  person  need  "^^  ^^ 
not  be  alledged ;  for  where  the  promise  was,  that  if 
one  Jennings  did  not  pay  the  rent  of  certain  premises^ 
the  defendant  would  pay  it,  and  it  was  averred  that 
Jennin^  had  not  paid,  and  that  the  defendant,   al- 
though often  requested,  would  not  pay ;  one  of  the  er^  ' 
rors  assigned  was,  it's  not  being  alledged  that  notice 
was  given  to  the  defendant  that  Jennings  had  not  paid 

the 

'  Cro.  Jac.  SS7-  Ante  221.     *  Atkinsou  «.  Rolfe,  1.  Leon,  105.  Cro. 
lac  4SS.  1  Saood,  U6.  S.  P. 
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the  rent ;  but  it  was  over-ruled,  on  the  ground  that 
he  at  his  peni  was  bound  to  take  notice  of  it,  and  pay 
the  rent,  otherwise  his  promise  was  broken*;  and  the 
promise  was  the  cause  of  action,  and  not  the  non«  * 
payment 

JPaymeBt  by       If  a  man  promise  to  pay  so  much  money  as  J.  S. 

^^^^^«^  paid  to  J.  N.  and  it  is  averred  that  so  much  was  paid 

by  J.  S.  to  J.  N.  that  is  sufficient,  without  any  aver- 
ment of  notice ;  for  the  sum  paid  is  not  more  properly 
in  the  knowledge  of  the  plaintiff  than  the  defendant, 
but  is  in  fact  only  known  to  J.  S.  or  J.  N.  to  whom 
either  of  the  parties  may  apply  for  information^.  And 
where  the  promise  appeared  to  be,  that  if  any  part  of 
a  certani  sum  of  money  for  which  the  plaintiff  had 
given  the  defendant  security,  had  been  ^before  paid  to 
J.  S.  the  defendant's  scrivener,  by  J.  B.  or  any  other 
person  by  his  appointment,  then  the  defendant  would 
pay  so  much  to  the  plaintiff's  testator  on  request; 
aiid  it  was  averred  that  J.  B.  by  the  hands  of  J.  H. 
had  before  paid  to  J.  S.  part  of  the  money ;  it  was  held 
that  it  was  not  necessary  to  alledge  notice  of  the  fact, 
because  it  did  not  rest  more  in  the  conusance  of  the 
plaintiff,  than  of  the  defendant  ^ 

Older  or  ap^  ,  If  a  man  promise  to  perform  the  order  of  a  stranger^ 
^^itiimger.  s<><i^otice  need  be  given  or  averred  of  the  order,  unless 

there  be  a  special  provision  for  such  notice,  for  the 

promisor  is  bound  by  his  promise  to  take  notice  of  it ; 

therefore,  if  a  man  promise  to  pay  so  much  as  J.  S. 

shall  be  found  to  be  in  arrear  for  rent*  no  notice  need 

be 

^  Brookbank  v.  Taylor,  Cro.  Jac.  6S5.    ^  Hardr.  42.     ^  Hards 
•.  Fenaad,  Iiardr«  42. 
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be  gi^ren  or  stated^  So,  if  the.protnise  be  to  pay  so 
much  as  a  stranger  shall  appoint  to  be  paid  by  th&de* 
it»dant  to  the  plaintifF,  for  passage  over  certain  loqks 
in  a  river,  made  by  the  plaintiff  in  his  own  toilf.  So, 
where  the  promise  was,  that  if  J.  S.  should  affirm  the 
rent  of  certain  premises  to  be  so  much,  the  defendant 
would,  double  it.  Coke,  C.  J.  Iield  that  he  was  bound 
by  his  promise  .to  do  so,  without  any  notice  of.  the 
affirmation  of  J.  S.  to  which  Haughton,  J.  agreed'^. 

In  the  ease  just  cited,  Dodderidge,  J.  took  this  dis-  Distinctions^ 
tinctioii,  that  where  one  is  ignorant  of  the  thing  to  T^^^^\  V*^'"S 
be  done  by  him,  there  notice  should  be  given  to  him  and  refers  tf 
of  it;  but  if  a  loan  undertake  to  do  a  certain  and  ornot^"^ 
known  thing,  or  what  may  be  rendered  certain  by  in- 
quiry, he  is  bound  to  ascertain  the  extent  of  his  pro- 
mise, without  notice,  and  perform  it,  to  the  extent, 
at  the  time,   aaad  in  the  manner  promised.    Croke, 
J.  said  the  difference  where  notice  must  be  given, 
and  where  ao^  was,  where  the  thing  to  be  done  has 
reference  to  a  third  person^  and  where  to  the  party 
himself;  for  there  notice  is  to  be  given  to  him*,  because 

m 

be  is  co0perariusj  but  otherwise  notice  need  not  be 
given.  And  Coke,  C.  J.  said  the  difference  was,  wliere 
the  act  is  to  be  done  to  a  mere  stranger  who  hath 
no  interest,  and  where  to  the  party  himself;  as  au- 
thorities for  which,  he  cited  33  H.  6.  &  S  £.  4.  that  if 
a  man  be  bound  to  J.  S.  to  enfeoff  J.  D.  if  J.  D.  refuse 
to  be  enfeoffed,  tlie  obligation  is  forfeited,  for  he  has 

bound 

♦  5*Buls.  144.    '  Jackson  v,  Thomell,  1  Hoi.  Abr.  464.  fL  20. 
«  Child  V.  Horden,  2  Duls.  144, 5. 
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ixnmd  inmsdf  thasfc  he  shalLaccept  of  the  feofiiQeiit; 
but  if  it  were  to  enfeoff  J.  S«  famiself  and  he  should 
xfefuse  the  feofiment,  that  is  no  foifeiture  of  the 
bondr"'. 

Where  per-    '     So,  althot^h  notice  is  ndt  necessary  to  be  given  if 

or^notT'^"' '  *^  ***"^  person  be  certain,  it  is  necessary  if  the  per- 
son be  uncertain ;  thus,  it  is  said  in  a  case  in  Leo- 
nard's ^^eportSy  th^  if  I  be  bound  to  make  to  you 
such  an  assurance  as  J.  S.  shall  devise,  I  am  bound  at 
my  peril  to  procure  notice ;  .but  if  I  be  bound  to  you 
to  make  such  assurance  as  your  cqiuBsel  shall  advise, 
thfere  notice  ought  to  be  gi^en  to  meK  Many  other 
cases  are  to  be 'found  in  the  books,  in  debt  and  cove- 
nant,  wherein  it  has  been  held,  that  where  the  defend- 
ant is  bound  to  do  an  act  on  the  performance  of  some 
other  act  by  a  stranger,  it  is  enough  to  aver  the 
performance,  without  alledging  notice  of  the  act 
don^  or  performed^  But  the  cases  in  assumpsit  are 
quite  sufficient  to  exemplify  all  the  general  rules  on 
this  subject ;  and,  fbr  reasons  already  mentioned,  no 
others  will  be  mentioned  in  this  chapter,  although  the 
cases  in  the  action  6f  covenant  also  seeip  to  apply 
to  declarations  in  assumpsit^ 


Fofaof  aver*      With  respect  to  the  form  in  which  an  averment  of 
)n  general.  *    i^otice  must  be  made,  where  it  is  necessary  or  proper, 

the  plaintiff  should  alledge  it  with  all  necessaiy  cir- 

cymstances, 

*»  Id.    *  1  Leon.  105.  Et  vide  Cro.  Jac.  433.  antt  211.    ^  Com. 
Dig.  at  Pleader.  C.  75.    ^  Ante  1 5S. 
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tutnstances,  as,  tliaie  and  place ;  and  it  should  appear 
to  be  given  to  the  defendant^  or  Buch  other  person  as 
is  intended  by  the  contract.  Where  it  is  necessary 
that  the  notice  should  come  from  the  plaintiff^  or  any 
particular  person,  it  must  be  averred  to  have  been 
given  accordingly^  But  in  general,  the  day  on  which 
niGTtice .  is  alledged  is  immaterial,  so  that  it  be  laid 
consistently  with  the  other  allq^^tions  in  the  de-*^ 
claration;  anld  where  that  is  the  case,  it  is  usually 
stated  ob  the  day  previously  mentioned,  as,  **  on  the 
same  day  and  year  aforesaid,'^  &c.  It  is  also,  in  ge^ 
neral)  aufficient  to  state  that  it  was  given  at  the  pl€u:e 
where  the  venue  is  laidv  It  was  observed  in  a  previous 
page,  that  if  the  promise  be  to  pay  the  plaintiff  so 
much  as  would  content  him  for  going  a  journey,  or 
the  like,  it  \k  sufficient  to  alledge  that  he  was  content 
to  take  such  a  sum>  without  shewing  any  time  or. 
place,  when  or  where  he  gave  notice  of  his  content^ 
menty  for  it  is  only  matter  of  conveyance  or  induce^ 
nent,  and  the  time  and  place  where  he  was  content 
is  not  material  or  issuable;  at  all  events  the  omissi<Mi 
of  the  alleg^on  of  them  is  remedied  by  verdict  \ 

Where  notice  is  matetial  to  be  given  at  a  particular  where  oo« 
time  or  place,  to  a  particular  person,  or  in  a  partt-  ^®  Aould 
cula^  manner,  it  must  be  averred  to  have  been  given  tain  timi^ 
accordingly'';  thus>  we  may  remember,  that  wherfe  ^* 
the  performance  of  the  defendant's  promise  (which 
was  to  deliver  wheat)  depended  on  the  plahitiiTs  ap- 
probation 
■ 

1  De  Bavoy  v.  HissaU,  Cro.  EUz.  132.  1  Leon.  13$.  S.  C.     »  Coift. 
pig.  tit.  Pleadnr,  C.  74. 
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prol^ion  of  the  wheat,  at  a  certaiu  fair,  although  a 
^special  request  was  alledged  to  deliver  the  wheat,  yet 
that  was  held  to  be  insufficient,  as  it  was  at  a  subsequent 
time,  and  a  different  place  from  that  of  the  feir\  So, 
where  tlie  plaintiff  declared  that  the  defendant  had 
profiiised  to )  pay  bitn  before  the  end  of  u  fair  all  the 
money Vhich  he  should  disburse  for  J.  S»  during  tiie 
•fiiir,  it  was  held  that  in  declariirg  upoii  this  pro* 
mise»  if  the  pMntift*  do  noit  aver  that  he  gave  notice 
befcMT  the  end  of  the  fair,  of  what  he  disbursed  duriqg 
the  fair^  the  declaration,  is  not  good,  altliough  it  be 
•averred  how  niuph  he  disbursed^  and  a  demand  of  the 
.amount  after  the  fair  is  not  suiSicient,  for  the  defend- 
•^it  cannot  knpw  how  ntuch  was  disbursed  without 
^notice,  and'  notice  after  the  ^r  is  bad,  because  the 
money  is  to  be  paid  by  him  during  the  fair  \ 


t)istiiiction 
where  thing 
is  of  a  real, 
or  personal 
nature. 


And  where  the  notice  is  to  be  given  at  a  particular 
place,  or  to  a  particular  person,  &c.  it  must  appear  to 
have,  been  so  giv^en,  for  a  general  averment  of  notiot 
will  not,  it  seems,  be  sufficient^  Here  a  distinction ' 
is  to  be  observed  between  a  promise  to  pay  rent,  and 
to  repair,  upon  notice ;  for  notice  and  demand  of  the 
former  is  to  be  made  upon  tlie  land,  the  rent  bein^  of 
a  real  nature^  but  a  promise  to  repair  is  collateral  to 
the  land,  and  merely  personal,  so  that  notice  oi  the 
want  of  repairs  is  not  of  necessity  to  be  given  upon  the 
.premises,  but  such  notice  ought  to  be  given  to  the 
person  of  tlie  lessee,  who  has  the  interest  in  the  lasid^ 


It 


^  Brable  t.  Holywell,  Cro.  Eliz.  350.    «  Harris  «.€Sbb«ii,  t  RoJ. 
Abr.  469.  pi.  3.  jf  Com.  Dig.  tit.  Pleader,  C.  74.    <^  AnU 
"^  Swcunan  r.  COah,  Yelv.  37.  Cro.  Jac.  8.  S.  C. 
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^t  18  s^d,  that  if  one  be  bound  to  make  a  conveyance.  Allegation  of 
such  as  the  counsel  of  the  other  shall  advise,  and  shew  [^Iiy  aw3^ 
that  the  counsel  did  advise  such  a  conveyance,  and  ment  of  no- 
that  he  reqmred  the  defendant  to  execute  it,  that  ia  ^^^*      ^ 
sufficient,  without  shewing  that  he  gave  him  notice 
of  the  particulars ;  for  a  request  implies  all  other  cir- 
cumstances % 

f 

But  althqugh  the  allegation  of  a  request,  in  general.  What  allega. 
hnplies  notice  of  every  thing  purported  by  the  re-  ^*^"  ^'  "* 
quest  ^,  yet  it  cannot  supply  the  allegation  of  notice^  cicnt  for  that 
unless  the  request  appears  to  have  been  m^de  .at  the  P^T*^^* 
same  time  and  place^  and  to  the  same  person,  whcQ,  ^ 

where,    and  to  whom,  notice  ought  to   liave    been  / 

given "" ;  and  a  general  allegation  of  a  request  is  not 

■  * 

in  such  cases  proper,  as,  ^'  altliough  often  requested'';!* 
it  sho^ld  be  a  special  allegation  of  a  request,  with  the. 
same  circumstances  as  should  have  accpmpanied  the. 
notice''. 


I 


And  an  averment  of  request  will  not,  it  seems,  sup-  Such  allogap 
plv  the  omission  of  notice  on  a  special  demurrer,  on  1?"?^^ 

T  J  r       ,  .»  cicnt  on  spe« 

which  no  intendment  or  implication  can  be  made  to  cial  demur- 
support  the  pleading,  which,  if  it  be  not  sufficiently-     ** 
certain  on  the  face  of  it,  cannot  be  maintained*.     A 
special  demurrer  however,  in  such  cases,  is  proper; 
for  on  a  general  demurrer,  no  defect  in  form  can  be 


taken  advantage  of. 


Where 


'  •  Prr  Jones,  J.  3  Buls.  327-  -E/wde  Cro.  Eliz.  250.  Anit  2l6,  17; 
*  /J.  ^  Cro.  Eliz.  250.  »  Cro.  Car.  34.  Anit  226,  7-  -E*  wVfc  port 
chap.  viii.    ^  Cro.  Eliz.  250.  AnJtt  227»  8.   >  Cro.  Jac.  22S.  Anit  217. 
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Avwiiiettt  df     WheW  ^  ricTsbiial  tx6tite  is  necessary,  yet  onf  party 
„a^0^,         18  not  ^boimd  tq  seek  ariather  to  give  nbtice,  where 

^e  latter  by  hisi  qvm  act,  ii^  abscoi^ding,  bfls  |>reyepte4 
it  /  Iffotjce  is  dispensed  with  by  tlie  abscoliding^ 
There  may  be  other  circum^taiices  to  excusd  the  giving 
of  nbt]be;in  which  case^  the  circumstances  of  ex- 
cuse may  be  stated,  instead  of  ^verring  notice.  Ques-; 
tion^  of  this  nature  most  commonly  occur  iq  actioni) 
on  Wfls  of  exchange.  More  information  upon  thf  sub? 
.jefct  wifl  therefore  be.  found  in  that  |)art  of  this  book^ 
wherein  averments  of  notice  and  excuse  thffreof,  in 
those  actions,  are  considered.  •        t 


• »        I 


»   / 


Wantofaver-      wh^re  notice  i$  necessary  and  there  i^  no  ei^cuse 

menty  where    ^      v  i>  .  -  i  •  n    t      »  -,  ' 

ifctal.  for  the  want  of  it*,  or  any  thing  alledged  to  supply 

that  defect*;  it  may  be  taken  adv^tage  of  by  demur- 
rerj  or  triotion  in  arrest  of  judgment,  or  writ  bf  error, 
stfter  judgment  by  default^.  But  the  want  of  alledging 
notice  may  be  helped  by  verdict,  in  §omp  cases  *^; 
though  not  in  others,  in  which  it  is  irrpnediably 
;       fetaR 

T  1  Sallt.  S14.  '  Supri.  *  Anie  2^9-  ^  Hent^ing>  case,  Cro. 
J«e.  433.  AnU  209.  ^  Stn  244.  ^  Doug.  679-  2  Bur.  $99- 1  Saund. 
2^8.  a# 
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CHAPTER  VIII. 


i( 


.A 


OF   TH£   AV£RMI;NTS    OF   REQUEST^    IN   SPECIAL 

ASSUMPSIT. 


TN  stating  the  cases  which  have  heen  determined  on  y^^^^^  ^^^ 
^  the  allegation  of  a  request,  in  declaring  in  special  ment  of  r&- 
assumpsit^,  it  will  be  proper  to  consider,  first,  where  a  ge^^i^'^e^ 
sfecial  averment  of  a  request  is  necessary ;  secondlji^j,  cestaiy. 
how  the  request  must  in  that  case  be  alledged^^ 
and  where  a  defective  allegation  o^  request  is  aided  by, 
verdict;  and  thirdly,  where  th^  ^ener/z/ allegation  of 
request  is  sufficient,  and  how  far  the  want  of  that  allega-* 
tion,  or  the  defective  averment  of  a  request,  is,  in  such 
case,  material.  It  is  frequently  proper  to  alledge  nor 
tice,  as  well  as  request;  but  as  the  fonder,  generally, 
comes  first  in  fact  and  in  statement^  although  it  ha^ 
been  seen  that  the  latter  may  imply  and  include  the 
former  %  it  has  been  thought  best  to  postpone  mention^ 
ing  the  cases  relative  to  the  averment  of  request,  to  th^ 
consideration  of  those  respecting  the. allegation  of  nor 
tice;  the  rules  applicable  to  these  two  sorts  of  aver- 
ments being  quite  distinct  and  different,  and  one  of 
them  being  frequently  necessary,  without  the  other. 

With 

•  Ante  S29. 
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With  respect  to  the  necessity  of  alledging  a  special  re- 
quest, it  is  a  general  rule  that  where  the  plaintiff  de« 
Glares  for  the  non-payment  of  a  collateral  sum,  or  the 
non-performance  Qfa:c6Ualciral  act,  which  is  to  be  paid, 
or  done  on  a  future  request,  it  must  be  specially  aU 
ledged  that  a  request  was  made ;  it  being  an  executory 
part  of  the  contract,  the  C3??Cution  of  which  is  tra- 
versable. A  collateral  sum,  or  act,  is  distinguished 
from  a  mere  debt  or  duty,  or  sum  in  the  nature  of  a 
debt  or  duty,  between  ihe  parties '^j 

Where  colla-      J   YiTst  if  the  promise  be  to  pay  a  collateral  sum  on 

teral  sum  ^  *    "^ 

payable  on     rcqi^est,  a  request  n;iust  b^  specially  alledged;  bccayse 
rcfi^stt    '  f  ^t)s  part.of  the  execution*  of  the  contract,  and  tra^ 
'  ■   'i        '  vcrsal!)lc.'    Many  of  the  cases  to  be  found  in  the  books 
•••      •    '    upon   this  poiAt,*  are    not  now    considered  as-  law;' 
•  but  ttie' general  rule  remains' uniinpea'chedl'   iTius, 

fviiere  the  plaintiif  jjeclareci  Vhat^  in  consideration  that 
Jfe  nad  expended  divers  sarii30?  money  ror  the  de- 
♦  fcntlant,  he  promised  to  pay  him' all  such  sums  as  he 

iijarii expanded  for  him;  and  alledged  that,  "although 
6ftcn  requested,'^  he  had  not  paid ;  ^fter  a  verdict  tor 
the  plaintiff  on  nqn  a^sumpsi'fj  it  was  moved  in  arrest 
6f  judgi^ient,  that  the  plaintiff  ougiit  to  have  alledged 
*  ihe  day  ariit  place  of  the  request,  because  it  was  issua- 

ble„  and  that  it*  was  not  Hke  the  common  action  on  the 
case  for  a  cerfain  Heb^  or  duty,  which  is  payable  with- 
out .request,  that  action  being  in  the  pature  of  an  tic- 
tion  of  debt;  but  that  in  the  principal  case,  the  action 
.was  upon  the  promise,  and  not  maintainable  without 
shewing  wlrft  i$  dne,  and  an  express  request  to  pay  it®. 
•••    ■•    '•"    '••■■"'-•       ■        ■  '■■     '  And 


•    ;  •' 


,    ^  Com.  Dig.  tit.  Pleader,  C.  69,  70.    *  Morris  v.  Kirke,  Cro,  Eliz, 
73.  But  see  1  Saund.  33.  and  note  2  thereon. 
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And  wliere  the  plaintiff  declared,  that  the  defendant 
promised  to  pay  so  much  for  every  stone  of  wool  he 
delivered  to  him,  and  averred  that  he  delivered  so  many 
stone  as  amounted  to  so  much,  but  that  tlie  defendaint^ ) 
*^  although  *often  requested,"  had  not  paid  the  amoimtp 
after  verdict  for  the  plaintiff  on  non  ag^srnnp^ity  one  of* 
the  errors  assigned  -was^  that  the  declaration  did  noti 
state  the  dity  and  place  of  the  request,  and  the  prombe 
was  not  properly  to  pay  a  debt,  but  arose  by  the  deli- 
very of  the  wool,  subsecjuent  to  the* promise;  and  oft 
that  opinion  was  the  whole  courts  '  In  another  casc^ 
where  •  the  plaintiff  declared  tlmt  in  consideration  the 
defendant  had  retained  him.  to  go  from  London  to  Pa« 
ris,  he  promised  to  ps^vhSm  so  much  as  woakl  content 
him,  and  aliedged  that  he'went  to  Paris,  ind  was  con^ 
tent  to  take  a  certain  sum;  and  reques^ted  the  defendant 
to  pay  it  ;•  because  no  ]place  was  aliedged  where  the  re*, 
quest  was  made,  judgm^t,  after  verdictj  was  stayed  f 
for  it  was'sdid  that  tbe Sdssmnpsit  was  nodring  witliout 
reqtiest^i  .But  in  tlii8'&se,'it>appears^  thdt  the  plaintiff 
liad  judgmbnti;  tbr/prfnoiipa}  point  being  whether  the 
circumstqnce  of  f^he'iplbhiftiff^s  being  content,  was  ne-* 
cessary-  to  be  aliedged  with  %  tiimeand  place,  whid)  was 
held  to  be  umicces^aiy,  iaer  it  was  but  inducement,,  and 
not  matei^iipinoT  issuable;  for  no  one  conld  determine 
upon  it,  but^he  pltfimifP^hinwelf  *^.  ^iAlgain,  where  tlie 
plaintiff '  debated  rkit'inctdi^icleiutioiT  of  his  promise 
to  find  meat  fer  the  (rldNetidant  Sind'his  c6mpany,  the 
defendant  pomiscd  to  pay  him  all  s*tch  sums  as  the 
meat  found  should  anioiixJt  t>0?  ami  averred  ^he  finding 
of  meat  to  the  amount  lof  so  much,  bu(7/tiiaft  the  de- 
fendant^ 

/ 

<  D«vi>nlj  \p.  Wclborc,  Cira  Elift.  «5.  Osbtslon  r.  Gartnn,  Id.  91. 
S.  P.    ^DcBavoyr.  Hassaii,  Cro.  i;ii2. 132.    ^Jrf,. 
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ftncb&t, '' aldioiigfa  cAm  K^ueited^'*  had  aot  paid;  tli«. 
plea  of  itM  a$8ump9it  beimg  found  againak  him,  lie: 
moved  ia  airest. of  judgHient^  for  waot  of  aa  aUegation 
of  a  q>ecial  jrequest;  and  the  court  wete  unanimously 
of  opinion  that  the  declaratioa  urai  bad,  on  that  ao- 
count:  beoauae^  the  defendant. was  charged  npon  a  col*, 
lateral  promise,  and  not  on  atpramise  to  pagr  a  ddl>t  due 
be£bre  it  was  made,  in  whidiilattetcaae^  die  general 
aUegatioii,.  '^  altiiough  of4M»  sequested/'*  t»  sufficients 
la*  another  ease,  where  the  p^iatiiF  declared^  in  consi^r 
deration  he  would  bjtiy  eectaiki^iland  of  the^disfendanl;; 
he  promiaed  to  pay  hiih,  ion  tecpiesit;  a  cerMin  sum,, 
which  J.  S».  oWed.die  plaiojdiff^  aad  it  wltai^ledged/ 
tiiat  he  'beiu^t  and  paid  forrthe  land,  but  tiluutrthe  de- 
fiindaat,  '^although  oftea  reqiieated^"  had  not  paid  thd 
money  owing  to  J.  S.  the  courtifesolved  that  as  it  was 
a  stranger'a  debt^  and  no  duty  by  thedefieadant  before 
the  promise^  nor  payable  but  upon  request,  an  expresa 
request  ought  to  have  beearaUedtged ;  and  it  was  ad« 
judged  foti  the  defendant ^  ;But  the  distinction  on 
which  thdae  !oaMS  appeai*  fo.  •  have  I'priiicifMdly  pro* 
ceeded^  namely,  between  a  proiniae  to  pay  a  !precedent 
debt,  and  one  to  become  due  on  a  future  evelit,  is  over* 
ruled  by  subsequent  cases,  which  will  be  noticed  in 
their  proper  place;  and.  which  appear  to  eattablish  it  aa 
a  general  rule^  that  where,  the  promise  is  to.  play  a  debt 
or  duty,  and  the  action  is  brought  for  the^iiipn^payment 
of  it,  after  it  becomes  duie^  no  spetiijal  averment  of  re** 
quest  is  necessary '.  The  following  case,  therefore, 
will,  at  this  day,  better  exemplify  the  above  rule  than 
any  of  those  which  have  been  mentiQaed;  but  the  au- 

-thority 

*  S«Iman  v.  King,  Cio.  J«c.  ISS*     ^  Hill  «•  Wade,  Cro.  Jac.  523. 
^  Yelv.  66. 1  Str.  SS.  Po9t. 
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dK)]ity  of  that  ease  too  seems  to  be  shaken  by  the  au*  ' 

tborities  which  have  over-ruled  the  old  distinction ; 
for  a  sum  due  by  award  seems  to  be  as  much  a  debt,  as 
any  other,  when  the  award  is  made;  and  an  action  of 
debt  lies  fbr  it  In  the  case  alluded  to,  the  plaintiff 
declared,  that  in  consideration  he  had  promised  the  de<- 
fendant  to  pay  him  jE4fl  on  request,  if  he  did  not  per** 
form  an  award,  the  defendant  promised  him  that  if  he 
did  not  perform  the  award  on  his  part,  he  would  pay 
the  plaintiff  the  like  sum  of  jf40  on  request;  and  it* 
was  shewn  that  an  award  was  made,  and  that  the  de-> 
fendant  did  not  perform  it,  but  no  request  of  the  «£40 
was  alledged :  for  which  reason,  and  because  the  «£40 
was  a  collateral  penalty,  and  not  a  debt  or  duty  prece- 
dent, the  court  were  clearly  of  opinion  that  the  decla*' 
ration  was  bad,  and  ordered  a  nil  capiat  per  billam  to 
be  entered,  on  demurrer  to  the  plea^.  The  circum- 
stance of  the  ^40  being  a  penalty,  in  that  case,  may 
be  material  ^  Perhaps,  the  clearest  and  most  frequent 
instance  which  can  be  adduced  to  exemplify  the  above 
rule  is,  that  of  a  collateral  promise  to  pay  the  debt  of 
a  third  person,  in  the  event  of  his  default  to  pay  it, 
where  the  sum  being  clearly  collateral,  and  promised  to 
bfe  p^d  on  request,  in  the  event  of  non*payment  by 
^e  original  debtor,  hi  an  action  against  the  defendant' 
on  stich  promise,  a  request  must  be  specially  alledged ^* 
thoygh  if  the  promise  be  to  pay  a  sum  due  from  a  third 
person,  as  tvell  as  the  defendant  himself,  to  the  plain* 
tiff,  upon  an  original  promise,  made  on  a  consideration 
moving  ftoiii  him  to  the  defendant,  it  may  be  otlierwise"". 

If 

^  ^Irks  v»;Tnpp<'t,  X  Saund.  33.  and  note  2  thereon.  ^  Hob*  6S.  i 
Buls.  12.  Ante  212.  '  Cro.  Jac.  500.  Ow.  lOp.  1.  Saund.  102.  n.  2. 
"Cro.  Jac. '523.  And  se^  3  Leo.  363*'.  2  Vent.  74,  51  1  Str.  88,9-  I 
Wils.  S05.  1  D.  &  K.  133.  Po9t. 
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Other  co!i».  If  the  promise  be  to  do  a  collater^  matter,  not  coq- 
tobedon^'  sisting  of  the  payment  of  money,  on  request,  it  must 
lequest.        be  specially;  averred  that  a  request  was  made;  therefore 

where  the  plsdntiff  declared,  that  in  consideration  he 
wouM  forbear  to  sue  execution  against  J.  D.  the  de« 
feadant  promised,  upon  request,  not  only  to  deliver  and 
assign  to  the  plaintiff  the  lease  of  a  ^certain  hou$e,  but 
also,  upon  request^  to  deliver  to  him  a  certain  quan- 
tity of  wine;  after  a  verdict  for  the  plaintiff  on  nqn 
assumpsit^  it  was  moved  in  arrest  of  judgment,  that 
the  plaintiff  had  not  alledged  a  request  to  the  defendant 
to  deliver  the  wine.  And  Shute  held  that  the  declara* 
tion  was  bad  for  that  reason,  and  that  the  plea  had  not 
helped  it;  of  which  opinion  were  Gawdy,  and  two 
other  judges;  although  Manwood  said,  that  the  fle« 
fendant,  by  pleading  thq  general  issue,  had  allowed 
the  sufficiency  of  the  coimt".  So,  wlierjc  the  declara- 
tion stated,  that  in  consideration  the  plaintiff  would 
pay  one  J.  S.  for  the  use » of  the  defendant,  a  sum  of 
money,  the  defendant  promised  to  deliver  to  the  plain- 
tiff a  certain  bond,  on  request ;  and  alledged  ^he  pay- 
ment, but  that. the  defendant,  "although  often  re- 
quested," had  not  delivered  the  bond ;  after  verdict^ 
and  judgment  for  the  plaintif]^  on  the  general  issue^  a 
writ  of  error  was  brouglit,  because  no  special  request 
was  alledged  to  deliver  the  bond;  and  all  the  court  re- 
solved that  he  ought  to  have  made  such  allegation,  and 
the  general  allegation  of  "  although  often  requested^^ 
was  not  sufficient.  For  when  a  request  is  material,  it 
ought  to  be  alledged  in  certain,  because  it  is  traver- 
sable ;  it  being  only  where  no  request  is  material,  that 
the  general  allegation  is  sufficient^;  and  although  the 

defendant 

•^  PulHson  o.  Barnard,  Sav.  72»   *Pe(k  v.  MidxMroldc,  W.  Jon.  a5. 
SBuIr.  297.  S.C. 
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defendant  had  denied  the  ptbmise,  and  not  the  request, 
yet  the  verdict  would  not  aid  the  declaration,  because 
a  request  is  necessary  by  the  contract,  and  therefore 
matter  of  substance^  It  was  said  that  the  same  point 
had  been  several  times  resolved  in  the  Common  Pleas 
in  other  cases ^.  In  one  of  those  cases,  it  appears  that 
the  promise  was,  in  consideration  that  J.  S.  had  deli- 
vered a  horse  to  the  defendant,  he  promised  to  deliver 
to  him  another  horse  or  a  sum  of  money,  on  request ; 
J.  S.  declared  in  assumpsit  upoii  this  promise,  stating 
that  the  defendant,  "although  often  requested,"  had  not 
delivered  the  money  or  the!  horse ;  and  on  hon  assumpsit^ 
the  plaintiff  obtained  a  verdict  and  judgment.  But 
upon  a  writ  of  error,  the  judgment  was  reversed;  be-- 
cause  no  express  request  was  alledged,  which  was  held 
to  be  nece^sarv%  bv  the  words  of  the  contract.  Yet  it 
seems  that,  if  a  precise  request  had  been  alledged, 
without  mentioning  the  place  where  it  was  made,  and 
non  assumpsit  had  been  pleaded,  and  found  for  the 
plaintiff,  it  would  have  been  good ;  although  it  might 
have  been  otlierwise,  if  the  request  had  been  traversed, 
for  then  no  venue  would  have  appeared  where  the  trial 
sliould  be  had'. 


\^ 


II.  Where  a  special  request  is  necessaxy,  it  must  be  T^meana 
alledged  with  a  time  and  place  ot  the  request'.     Xhis  stated,  if  tpe* 
rule  is  established  by  all,  or  the  greatest  part  of  the  *^**^  request 
cases  already  quoted^   in  the  previous  part  of  this 

chapter. 

p  Id.     ^  Lowe  V.  Kirby,.  Banke.v.  Thwaitcs.   Old  f.  Eostgreen. 
'  Lowe  c.  Kirby,  W.  Jon.  55.  '  •  3  Buls.  298. 
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cbapter^  jfbere  is  no  gc»ieral  rale  more  -finnly  esta« 
blishecf  thaa  that  where  notice^  or  areque^t^  is  by 
law  fieceasary,  the  general  averment  of  "although 
often  requested''  will  not  be  sufBcieiit;  bu,t  it  must 
be  pa,rticularly  set  fbrth^  that  the  court  n^ay  judgis 
whether  the  notice^  or  request^  was'sufScient^s  and  it 
is  traversable''. 

Wliat  suffi-  With  respect  to  what  is  a  sufficient  aliegfition  of  a 
***"t^*^f  special  request;,  where  the  plaintiff  all^dges  a  particn* 
menttiiei^o .  ^  ^^^  ^.^  ^  ^^  andplacii,  and  tbei^  states  that  he 

^^  then  and  there''  requested  the  defendant^  no  doubt 
coul^d  ever  be  entertained,  but  tliat  it  was  a  sufficient 
averment  .  And  even  if  he  omit  the  words  "  then  and 
there'\  yet  the  averment  will  be  sufficient,  even  on  a 
demurrer;  for  all  shall  be  intended  to  be  done  together ; 
therefore  where  the  plaintiff  declared  that  at  such  a 
time  and  place,  lie  shewed  the  defendant  a  certain 
order  fw  ^e  payment  of  the  money,  and  requested 
him  to  pay ;  on  demu^rrer,  it  was  held  that  if  a  demand 
were  necessary,  it  was  sufficiently  laid,  without  saying 
that  he  "  then  and  there"  requested  the  defendant, 
for  it  should  be  iutended  that  the  request  was  made  at 
the  same  time  and  place  when  the  order  was  pre-^ 
sented"^. 

Must  be  tl-  Unless  where  the  request  is  necessary  to  be  made 
mode^pj^  before,  or  on,  or  after  a  certain  time,  or  at  a  certain 
scribed  by     place,  the  day  alledged  is  quite  immaterial,  and  the 

common  venue  is  the  proper  place  where  it  should  be 
stated;  but  otherwise,  the  reque^  must  be  alledged 

according 

<  Ante  232,&c.    ""Per  Byic^  J.  1  S^.  |8.     «  Hardr.  39.  Ante  33?. 
2^.    ^  Bokenham  •.  Tkacker^  t  Vsat  74, 5. 
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attoiidiQg  XA  the  ftct,  or,  at:  all  even^i  ^^ojuio  a^id 
an  apparent  disregard  of  the  term».  pf  the  contxaot 
Howerer^  where  it  appeared  that  on^  man  agreed  to 
sell  to  another,  certain  stock,  if  he  .should  .dem^4^  ^t 
ore  tenuSf  or  by  note  in  writing  Icift  at  theJudia^^oua^ 
before  such  a  day;  and  it  was  stated  that  although  l^e 
demanded  it  ere  tenus,  and  by  note  at  th^  Xndia-rhousp, 
the  defendant  had  not  transferred  it ;  on  demnrre^,  it 
was  objected  that  the  demand  was  not  sufficiently  al- 
leged, as  the  note  alone  could  be  left,  fmdtbe  deqiand  .  ^ 
miist  have  been  personal,  so .  that  the .  time  and  place 
of  it  ought  to  have  been  shewn;  but  after  being  twice 
mo\'ed^  it  was  adjudged  for  the  plaintifF,  the  constant 
practice  affording  sufficient  ground  for  an  exposition 
of  the  words  in  his  fav<^*. 

0 

And  it  must  appear  that  the  request  was  made  by  By  and  to 
and  to  the  proper  parties  ^    But  if  a  promise  be  made  P.">P«''  P«^ 
by  several  persons  to  pay  or  deliver  a  sum  of  money, 
or  goods,  &C.  upon  request,  and  the  request  be  made  to 
one  of  them,  it  is  good';  from  whence  it  seems,  that 
the  allegatioq  of  a  special  request  to  one  of  the  de- 
feiftlants,  in  such  case,  would  be  sufficient     But  it 
might,  perhaps,  be  more  proper  to  alledge  the  request 
to  all  three;  as  a  request  to  one  might  be  deemed  a 
request  to  them  all,  in  judgment  of  law.     It  is  enough 
that  a  special  request  is  stated  to  have  been  made  by 
any  party  entitled  to  make  it:  thus,  in  an  action  by 
an  executor,  where  the  plaintiff  declared  that  thd  de-    . 
fendant  did  not  pay  to  the  testator  in  his  life-time, 

although  often  requested,''  nor  had  he  paid  to  the 

plaintiff 


*  Hall  V.  Cupper,  Skin.  S91.  And  see  I  Str.  458.        y  Ante  227- 
'  Breeton  and  wife's  case,  Noy.  135. 
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plfthitifFisbcfe  Ihe  testator^s^dmth^  although  the  plaitttiff 
had  requested' him  since  that  time,  to  wit,  at  such  a  time 
and  placet  the  request  by  the  plaintiff  being  the  ground 
bf  the  action,  and  the  request  by  the  testator  only  bebg 
stated  ibr  fdtm,  and  not  material,  it  was  held  diat  the 
declaration  was  sufficietit\  The  same  rule -would,  no 
doub^  sh^w,  that  a  request  to  an  executor  wouM  be 
'•sufficient  •  ' 


Any  affirma*  In  alledgiug  a  revest,  any  affirmative  wo»b  will  be 
suffident/'    sufficient,  whetfaa*  Ac  request  be  stated  specially  or 

generally.  And  it  has  been  resolved  that  the  word 
^Klicet^'  is  an  affirmative  word,  and  being  joined  <with 
a  certain  time  aiid  place^  is  issuablCi  as  well  as  the 
words  ^^  and  the  plaintiff  avers*'  or  *^  in  fact  saith/' 
&c^ 

Bequest  in  And  if  a  Special  request  be  ailedged  in  the  first 
may  refcrto *  ^^^^^^  the  request  in  th& second  count  may  be  stated 
first.  by.  ^ray  of  retereuce  to  tlie  first;  therefore,  where  the 

-  plaintiff  in  the  first  count  of  his  declaraticm,  stated  a 
request  at  a  certain  day  and  place,,  to  pay  the  money 
declared  tor  in  that  count ;  and  in  another  count,  aU 
lodged  that  die  defendant  ^^  Ueet>  similiter  rtquisitm^^* 
&c.  witliout  allcdging  a  day  and  place^  yet  it  was  ad- 
judged good;  because  it  shall  refer  to  the  day  4«d 
place  mentioned  in  the  fixst  count  ^ 

OmUsion  of       Where  a  special  request  is  necessary  to  support  die 

quTs^  wJ^re  *^**^  ^^d  ^^  statement  of  it  is  altogethcu-  omitted, 
necessary,  the  defect  is  not  aided  by  verdict,  on  nou  assumpsit  or 
hdd^ul.     A  collateral  point,  as  a  release,  &c.  so  that  advantage 

may 

«  Harris  f».  Ferrand,  Hardr.  36.      ^  Ashc.t.  Doiiglity,  Ydv.  12U 
i#fffel42«    ''Barnes  9.  May, Cro.El]z. 240. 
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may  be  taken  of  the  defect,  not  only  on  a  general,  op 
special  demurrer,  but  on  a  motion  in  arrest  of  judg^ 
ment,  or  writ  of  error,  whether  the  defendant  plead 
er  not,  aad  whether  the  issue  be  non  asmmpsitj  or 
«pon  any  other  point  raised  by  the  pleading.  .  llie 
same  doctrine  was  formerly  adopted,  where  the  par*^ 
ties  went  to  issue  on  a  traverse  of  the  general  re- 
quest. Several  cases  have  been  already  mentiofied 
in  proof  of  this  doctrine^  which  need  not  here  be 
repeated;  but  the  very  point  was  expressly  considered,' 
and  fully  debated  in  a  case  in  Bulstat)de,  where,  al- 
though the  judges  at  first  were  equally  divided  in 
opinion^  they  at  last  unanimously  agreed  that  where 
the  request  is  matter  of  substance,  it  must  be  specially 
alledged  in  tiie  declaration,  and  the  omission  to  state 
any  request  at  all,  or  the  statement  of  a  general  re* 
quest,  might  be  equally  taken  advantage  of,  at  any 
time,  before  or  after  judgment  In  that  case,  a  writ 
of  error  was  brought,  the  plaintifFhaving  declared  in  as- 
sumpsit, that  he,  and  one  J.  M.  had  entered  into  a  bond 
for  jOSi.  10s.  to  the  defendant,  who,  in  conskleration 
of  the  plaintiff's  paying  one  J.  P.  jCSi.  14s.  in  satisfac- 
tion, promised  to  deliver  to  him  the  bond,  on  request,  - 
to  be  caacelted;  but  diat,  notwithstanding  the  pay* 
ment,  the  defendant  had  refused  so  to^  do,  **  although  tO' 
do  this  he  had  been  afterwards  requested;"  there^ 
was  a  verdict  for  the  plaintiff  on  the  general  issue^' 
but  the  judgment  was  reversed,  for  not  ^shewing  a  cei^ 
tain  request ;  because  there  could  be>no  bfeack  of  th^ 
promise,  whieh  was  made  to  be  perfumed  uponte^ 
quest,  until  a  request  was  made^     In  the  above  oase^ 

Crew^ 

^  JnitMfi,  &««    •  I^cok  m.  Mithold;  3  B«)«*  8»r.  W.  Jon.  8ft,  S.  C« 
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CreWi  C.  J.  cited  unothery  as  still  stronger ;  vfaere^  ta 
an  action  against  an  executor  for  the  debt  of  his  tes- 
tator, the  defendant,  in  consideration  of  forbearance, 
promised  to  pay  it  on  request;  M'hich,  being  laid  ge- 
Berally>  was  assigned  for  error,  after  verdict  on  n^m 
Msumpi^t;  and  it  was  clearly  held  that  for  that  causa 
the  judgm^t  should  be  reversed  '•  Another  case  was, 
ihdX  of  an  action  on  a  promise  to  deliver  a  horse  to 
the  plaintiff  at  Rochester,  on  request,  and  the  request 
being  laid  generally,  the  jadgment  was  reversed  on 
error,  under  similar  circumstances'. 

•  • 

Distinction',  But  in  Such  case,  if  the  plaintiff  alledged  a  lequest  at 
of  rcqueit^^  ^  certain  / i/«e,  omitting  only  to  mention  theplace  wher^ 
only  was      it  Was  inadc,  and  the  defendant  pleaded  non  askmmpsit 

or  any  collateral  matter,  on  which  the  plaintiff  ob« 
tained  a  verdict,  the  defect  was  held  to  be  cured,  if  thi9 
request  was  not  to  be.  made  at  any  particular  ptace; 
although  it  was  otherwise,  if  the  request  was  sepa- 
rately put  in  issue,  for  then  &q  venue  appeared  where 
the  trial  could  be  had\ 

•       f  " 

Omission  of      Howigveiv  mucH  of  the  difficulty  lipon  .thi$.  subject  is. 

piace,*^dcd  ^^^  ^-^^7  ^V  ^  ^^  ^^^^*  wbcite  the  first  count  of  the 
by  Stat.  4«  deiclaration  staged,  .that  at  such  a  day  and)  pl«ce,  in 
qofisideration  that,  the:  plaintiff  had  purchased  of  the 
defendant  a  stack  of  hay^  the  defendant  promised  him  to. 
deliver,  or  suffer  htm  to  take  away  the  same  ab  he  might 
want  it^  wban  he.s)H)Uld  be  tliereuxito  requested;  and  As- 
signed for  breach  thatthe  defendant  would  not  deliver, 
oj  differ. the  plaintiff  ta  take  away,  any  more  than  a 

part 

.  <  Eldtidge,  or,  Emptikidgc^s  case,  3  Sub.  1^.    f  hme^\  case^M. 
SCO.    ^Yt.  Jon.  S6.  Ante  S37* 
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error,  even  after  verdict.  It  seems  clear  that  now,  it 
has  been,  held  that  a  general  averment  of  request  can- 
not be  taken  advantage  of  after  judgment  by  default, 
It  is  no  longer  cause  of  general  demurrer,  much  less  can 
it  be  taken  advantage  of  after  verdict".  However,  it 
cannot  be  doubted  but  that  the  omission  to  alledge  a 
special  request,  on  a  particular  day,  where  such  alle- 
gation is  necessary,  may  yet  be  assigned  as  cause  of 
special  demurrer. 


IIL  The  special  allegation  of  a  request  is,  in  general,  Where  tpe- 
unnecessary,  where  the  request  is  admitted  by  the  pro-  ^f^^^^^^ 
mise,  or  it  is  not  parcel  of  the  contract,  or  the  promise  in  general, 
is  to  pay  or  perform  a  mere  debt  or  duty,  or  that  which  ^"'*^®*»*'y* 
is  in  the  nature  of  a  debt  or  dutv.     In  such  cases,  the 

«  • 

general  allegation  of,  "  although  often  requested,**  is 
sufficient.  These  observations  will  be  fully  explained 
by  the  following  cases. 

If  the  request  be  executed,  arid  involved  in  the  If  request  b« 
consideration,  so  that  it  appears  to  be  admitted  by  the  pr^jse.  ' 
promise,  although  the  promise  be  collateral,  no  spe- 
cial allegation  of  a  request  is  necessary ;  thus,  where 
the  plaintiffdeclared  in  assumpsit,  in  consideration  that 
he,  at  tlic  defendant's  request,  would  procure  him  to  be 
made  a  knight,  he. promised  to  pay  him  <£2,000 ;  after 
verdict  and  judgment  on  non  assumpsit,  it  was  assign- 
ed for  error,  that  it  was  not  averred  that  the  plaintiff 
procured  himself  to  be  knighted  at  the  defendants  re- 
quest 

»  2  Bur.  899- 1  Saund..  238.  a.  Ante  153,  4* 
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quest  But  the  court  held,  that  it  should  be  mtende4 
that  the  request  was  made  at  the  time  of  the  promise, 
and  not  that  the  defendant  promised  to  pay  the  plaintiif 
jtiOOOf  if  he  should  procure  himself  to  be  knighted, 
when  he  should  be  thereto  afterwards  requested;  so 
that  the  request  was  not  executory,  but  executed,  at 
the  time  of  the  promise ;  and  the  judgment  was  accord* 
,  ingly  affirmed"^.  Many  other  cases  have  been  men« 
tioned  in  considering  the  averments  of  performance, 
&c.  which  confirm  this  doctrine  ^ 

Or  be  not  And  though  the  promise  be  for  the  payment  of  a 

contract.      collateral  s\mi,  and  no  executed  request  appear,  yet 

if  a  request  be  not  parcel  of  the  contract,  or,  in  otiier 
words,  if  the  payment  be  not  promised  to  be  made  on 
jrequest,  a  special  request  is  not  necessary  to  be  averred, 
but  the  general  allegation  of,  "  although  often  re- 
quested,"  is  sufficient ;  at  all  events,  if  the  promise  is 
to  be  performed  on  a  certain  day,  or  in  a  particular 
4  ma^ner^    Therefore,  where  the  promise  appeared  to 

be  by  R.  to  B.  that  if  he  would  fbrl)ear4o  sue  A.  upon 
his  bond,  he  would  pay  him  at  a  certain  day,  in  case 
A.  did  not,  and  it  was  assigned  for  error,  that  the  de« 
claration  did  not  state  the  defendant  to  have  made  any 
r^uest  of  the  money :  the  court  held  it  was  well 
enough,  and  that  there  was  a  difference,  where  the  de« 
fendant  appears  to  have  promised  to  pay  the  money 
generally,  and  at  a  certain  day ;  in  the  former  case,  the 
plaintiff  ought  to  alledge  a  request  made  in  certain, 
t  but  when  the  defendant  promises  to  pay  on  a  day 
fixed,  he  is  bound,  at  his  peril,  to  make  the  payment 

without 

■  Tripps  V.  Rand,  «  Lpv.  198.      •  Fidt  Poyntcr  and  Poy Mcr^  CrO. 
Car.  194.  AtUe  14^  5.    p  2  Vciit.  ?4,  5. 
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withcmt  request ;  and  therefore  it  is  sufficient  to  say^ 
*"  although  often  requested,*'  without  alledging  a  spe- 
cial requests  But  even,  in  that  case,  it  is  otherwise, 
if  tike  defendant  promise  to  pay  on  request;  for  there 
a  request  must  be  specially  aIledged^  So,  where  the 
declaration  was  upon  mutual  promises,  to  pay  ^40  if 
either  party  did  not  perform  an  award,  but  they  were 
Dot  alledged  to  be  performed  on  request ;  all  the  court 
agreed  that  where  the  assumpsit  is  to  pay  money  gene- 
mlly,  although  it  become  payable  upon  request,  the 
general  allegation  of  **  although  often  requested"*  is 
sufficient ;  and  the  bringing  of  the  action  is  a  sufficient 
lequest ybr  fnon€tf\  But  it  has  been  seen,  that  if  the 
promise  had  been  to  pay  money  upon  request,  and  it 
had  been  collateral,  in  such  case  a  special  request  must 
have  been  alledged  \  In  a  subsequent  case,  where  the 
agreement  and  promise  were,  that  if  the  plaintiff  should 
recover  in  an  action  to  be  brought  by  him  against  the 
defendant,  for  the  tithes  of  a  certain  meadow,  the  de- 
fendant should  pay  him  20^.  per  annum^  for  every  year 
he  should  collect  such  tithes  for  his  use ;  and  the  plain* 
tiff  declared  in  a  second  count,  that  in  consideration 
he  would  permit  the  defendant  to  collect  and  receive 
the  tithes  to  his  own  use,  he  promised  to  pay  him,  as 
before;  a^nd  thirdly,  that  in  consideration  he  had  per- 
mitted him,  he  made  the  like  promise;  it  appears  to 
have  been  ruled  by  the  court,  upon  demurrer,  that  al- 
though when  an  assumpsit  is  of  a  collateral  thing  oil 
requ^t,  a  special  request  should  be  alledged,  it  i^ 
otherwise  if  the  thing  be  not  promised  to  be  done  on 

request; 

'I  Cro.  EUs.  21S.  S.  P.    '  Sackford  v.  Philipps,  Ow.  1Q9«    'Vifiu 
V.  Sbl||»i»g^  CrOb  Car.  9M.    *  1  SmuuI.  33.  AMt  235.  Vm  S49« 
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request;  for  the  reason  why  the  request  \s  required  i« 
the  former  case  is^  tha^  the  request  is  parcel  of  the 
agr^meut.  And  in  the  principal  case,  as  the  n^My 
was  promised  to  be  p^id  fo^  ?very  year,  it  vM.the  sam^ 
.  as  if  it  had  been  said  to  be  yearly,  viz.  at  tiie  end  6f 
•each  year ""..  So,  where  the  plain tiif  declared  that  J.  S. 
was  indebted  to  him.  ifx  Jpl%  and  th^  defendant  was  ' 
indebted  tx)  J.S.  in  the  same  sum,  and  ip considefatiou 
that  he  would  procure  an  order  from  J.  $.  to  die  de- 
fbidant  for  the  payment  of  the  money  h^  owed  himji 
t^e  defendant  promised  to  pay  it  to  the  plaintiff,  ac* 
cording  to  the  order ;  the  reporter  obseA^eSi  that  as  the 
promise  was  not  stated  to,  pay.oi^  request,  no  request  at 
all  was  necessary,  thmigh  in  that  case  a  Request  was 
adjudged  to  be  sufficiently  laid^ 

If  promise  bt      If  the  promise  be  to  ppy  or  perform  a  mere  debt  or 
duty,  duty  between  the  parties,  a  general  allegation  of  re- 

quest is  sufficient  This  appears  f r^m  ^ost  of  the  cases 
already  cited ;  but  as  in  those  casc^  a  special  request 
was  deemed  necessary  becau^  the  promise  was  colla- 
teral, althoug^i  it  was  admitt^  to  be  otherwise  if  it 
had  not  been  so,  it  will  be  proper,  in  this  place,  to 
xoention  those  cases  wherein,  the  pronii^^e  not  being 
collateral,  it  was  expressly. detennin^d  tlfal;  a  special 
allegation  of  a  request,  was  therefore  ijnnj^C(?3$ary,  and 
the  general  allegation  of  ^'  aUhough  often  rf^uested'* 
sufficient  In  a  short,  but  pointed  <:ase,  in  Lednaid  s 
Reports,  it  is  said  tl^t  if  one  who  is  indebted  in  a  cer- 
tain sum,  promise  to  pay  it  upon  request,  in  bs\  action 
upon  such  promise,  the  plaintiff  need  not  express  the 

assumpsit 

""  Ccu'msl^y  V.  Bod<i»  1  tutw.  t30.    ^  Bokobham  o.  Thalrbtr,  S  Von t 
74,  5. 
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assumpsit  with  the  request ;  hut  it  is  othenvise^  where 
there  is  a  promise  to  pay  a  sum  of  money  without  any 
debt  or  duty  precedent '^.  This  case  seems  to  shew  that 
where  the  allegation  of  a  special  request  is  not  neces* 
sary,  no  request  need  be  alluded  to,  either  in  the  stat?« 
meut  of  the  promise,  or  otherwise.  So,  where  tlie 
plaintiff  jn  his  declaration  stated  himself  to  be  an 
hostler,  and  that  the  defendant  brought  his  horse  to 
him,  and  agreed  to  give  him  so  much  per  day  for  keep- 
ing it  at  livery,  and  that,  the  horse  was  kept  for.  so 
many  days  as  amounted  to  <£S0, .  but  that  the  defend- 
ant, ^^  although  often  requested,"  had  not  paid  that 
sum,  (without  spiccially  alledging  that  any  particular 
request  was  made)  it  was  yet  adjudged  good,  because 
where  the  action  is  for  a  debt,  the  law  implies  the  pro- 
mise, and  the  request,  not  being  part  of  the  considera- 
tion, or  of  the  promise  implied  by  the  law,  is  not  issu-  ' 
able;  although  it  is  otherwise,  where  the  action  is  . 
founded  on  a  mere  collateral  act,  and  not  a  debt  or 
duty,  for  there  the  request  must  be  specially  stated^ 
and  is  issuable  \  In  a  subsequent  case,  Houghton,  J. 
took  this  difference,  where  a  request  is  upon  the  de- 
fendant's debt  or  duty,  and  where  it  is  upon  a  collateral 
matter,  as,  if  J.  sell  a  liouse  fbr  a  certain  sum  to  the 

i 

defendant,  to  be  paid  on  request,  there,  a  general  alle* 
^tion  of  request  is  sufficient;  but  if  the  promise  be  to 
pay  the  plaintiff,  on  request,  a  certain  sum  which  J.  S: 
owed  him,  in  consideration  of  the  plaintiff's  buying 
certain  land  of  the  defendant  for  another  sum,  there, 
because  it  is  a  stranger's  debt  that  is  promised  to  be  paid, 
and  there  was  no  dut}'  by  the  defendant  to  pay  it  be- 
fore 

^  Pakna&t*s  ease,  4  Leon.  !2.    ^"Anoa.  Yelv.  66.  But  see  Cro.  Jac. 
183.  Ante  233, 4*  sefnb.  amira. 


fere  the  pramiae,  or  until  request,  an  express  fequest 
must  be  specially  stated ;  and  tlie  general  allegatioia 
will  not  serve,  though  issue  be  joined  upon  the  an^ 
sumpsit^  This  difference  was  affirmed  in  another  case» 
on  a  writ  of  error';  although  in  Strange,  it  is  said  to 
have  been  denied  to  be  hw\  In  another  case,  where 
the  plaintiff  declared  upon  an  account  stated,  iand 
alledged  that  the  defendant  was  in  arrear  such  a  sum» 
which  he  promised  to  pay  on  request,  but  did  not  lay 
any  particular  request  in  the  declantion,  on  a  motiou 
in  arrest  of  judgm^it,  yet  Hobert,  C.  J.  held  it  good^ 
say bg  that  when  a  man  brought  an  action  of  assumpsit 
for  a  sum  which  was  originally  a  debt,  a  request  n^d 
not  be  expressly  laid,  as  it  must  be  wl^ere  the  action  is 
for  a  collateral  thing^. 

Theu^  con*     And  though  there  was  no  debt  or  duty  at  the  time  of 
jhtartt.         making  the  promise,  yet  if  the  icontract  be  to  pay  a 

debt,  to  be  contracted  at  a  fiiture  time,  and  the  nKmey 
become  due  immediately  the  contracts  is  carried  into 
execution,  no  request  is  necessary;  as,  if  the  plaintiff 
declare  that  in  consideration  he  would  make  the  de^ 
fendant  a  set  of  saib  worth  so  much,  he  promised  to 
pay  so  much  for  them  on  request,  no  special  request 
need  be  alledged ;  for  on  making  the  sails,  the  money 
immediately  becomes  due.  So,  if  he  decbre  that  in 
consideration  he  would  make  a  suit  of  clothes,  the  de^ 
fendant  would  pay  him  so  much,  there  needs  no  Kt 
quest  I  for  as  soon  as  he  has  made  the  clothes,  there  is 
a  duty  in  the  defendant  to  pay  for  them,  and  a  right 
vested  in  the  plaintiff  to  receive  the  money.    These 

cases 

'"Hill  D. W«d«,  Cfo.jBc. 5SS.  4ui€  234.    *  Grigg^t  caae^  Id.    •  1 
Str.  %S.  Et  v«&  Mk  242.    ^  Bardet  v.  Bsctlt t,  Win.  2. 
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jcases  diiFer  from  those  whf  re  the  payment  is  to  bemaidis 
to  a  third  person,  or  where  an  award  directs  a  request. 
The  former  cases  on  this  subject  which  contain  a  doc- 
trine contrary  to  the  aboveS  were  in  this  case  denied 
by  Eyre,  J/ 

If  the  plaintiff  declare  upon  a  collateral  promise  to  Orjnde&tilt 
pay  on  request,  in  default  of  another,  and  the  defend*  ^^  *  ^^^^ 
ant  was  not  the  original  debtor,  but  only  surety  for 
another  person,  it  seems  that  a  special  request  must 
be  laid,  and  the  general  allegation  of  ^^  although  often 
requested"  is  not  sufficient  ^  But  if  there  be  a  debt 
in  the  defendant,  and  he  promise  that  a  third  person 
shall  pay  thait  debt,  and  in  case  sucn  person  do  not» 
he  himself  will,  no  special  request  to  the  defendant 
need  be  stated ;  therefore  where  the  plaintiff  declared, 
that  on  the  sale  of  a  gelding  by  the  defendant  to  the 
plaintiff,  fp^  eight  guineas  paid  the  former,  the  de^ 
fendant  promised  the  plaintiff  that  if  he  did  not  like 
the  gelding,  and  delivered  it  to  one  J.  B.  for  the  de- 
fendant's use,  J.  B.  should  repay  the  eight  guineas  to 
the  plaintiff,  and  if  J.  B.  did  not  repay  them,  the  de« 
fendant  would,  on  request ;  and  it  was  alledged  that 
J.  B.  was  requested  to  pay,  but  Defused,  and  that  the 
defendant,  '^  although  often  reciuested,"  had  not  repaid 
the  money;  it  was  resolved  by  the  whole  court,  that  it 
was  not  a  collateral  contract  to  pay  the  debt  of  another, 
but  part  of  the  original  contract  of  sale,  which  was  con- 
ditional, that  if  the  plaintiff  did  not  like  the  geldings 
he  should  receive  back  his  money ;  it  was  therefore  at 
an  end  on  the  return  of  the  gelding,  when  the  defend- 
ant became  a  debtor  to  the  plaintiff  for  the  money  in 

r  hir 

«  Ante  232,  &€.    *  WalUi  v  ScoU,  I  Str.  86.    «  Jntt  335. 
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his  hands,  as  received  to  his  use',  and  J.  B.  was  no 
more  than  his  servant  appointed  to  pay  the  money ; 
therefore  no  request  was  necessary^. 

If  promise  bt  Again,  if  the  promise  be  to  pay  or  satisfy  a  sum 
nature  of  a  which  IS  in  the  nature  of  'a  debt,  though  not  strictly 
^«^*  ,  a  duty  of  that  description,  the  general  allegation  of  a 

request  is  sufficient** ;  thus,  where  the  plaintiff  dei- 
clar^d  that  in  consideration  of  his  promise  to  marry 
the  daughter  of  the  defendant,  he  promised  to  give  Bim 
JB40 ;  after  verdict  on  non  assumpsit,  it  Avas  moved  in 
arrest  of  judgment,  that  no  time  or  place  was  alledged 
of  the  request;  but  the  objection  was  disallowed,  be- 
.  ^ause  the  money  was  in  nature  of  a  debt ;  although 
another  reason  given  was,  that  it  was  not  promised  to 
be  paid  on  request  Otherwise  (says  the  book)  of  a 
thing  collateral^;  which  seems  as  if,  in  such  case, 
though  the  promise  was  not  on  request,  the  time  and 
place  of  the  request  must  be  stated ;  but  other  cases  al- 
ready cited,  fully  disprove  that  opinion^  "  In  another 
and  subsequent  case,  where  the  plaintiff  declared,  that 
in  considenition  he  would  marry  A.  B.  the  defendant 
promised  to  pay  him  «£20,  when  he  should,  after  the 
marriage,  be  requested,  it  was  moved  in  arrest  of  judg- 
ment, that  the  plaintiff  had  not  alledged  a  special  re- 
quest; but  the  objection  does  not  appear  to  have  been 
allowed^.  The  reason  given  in  Hutton's  report  of  this 
case  is,  because  a  promise  of  this  nature  imports  a  debt, 
^d  is  not  for  a  collateral  matter,  which  only  becomes 
^4  duty  by  the  perfbrmancie  and  request  \    So,  where  the 

declaration 

f 

■  ^Jnie,  20,  &c.  ^  Masters  r.  Marriott,  3  Lev.  363.  Skin.  347.  S.  C. 
*  Cro.  Jat.  1S3.  '  Applcthwart  v.  Nortly,  Cro.  Eli«.  2^9.  i  Ante 
ft4/6,  Sec.    ^  Skipwash  r.  Skipwash,  1  Brownl.*  10.    ^  Hut  2.  S.  C. 
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deqlsratioii  stated  timt  in  oouideratioii  of  a  mflP^band^ 
deliyered  by  tb^  plainCkF  to  tbe  defendant,  he  promised 
to  pay  htm  JCS  oh  tUe  day  of  the  plaintifTs  marriage; 
sind  it  was .  stated  that  he  married  <m  such  a  day, 
but  that  the  defendaat,  ^^  although  often  j^^uested,'* 
had  not  paid  the  money^  after  judgment  by  nil  dicity 
it  was  moved  that  the  declaissUion  was  pot  good ;  and 
one  of  the  objections  was^  that  the  dayf  of  thei  tiqe^nv 
ought  to  have  been  mentiou^,  for  xk  ;did  not  appcvert 
that  the  request  was  after  the  marriage,  anid  a  request* 
before  wc^uld  not  s^ve.    But  thiiee  of  tfhe  jii%es  held 
it  not  nf^cesaary  to  aUedge  the  day  of  tbe  marriage'* 
Howeyer  in  ^^ptber  oase,  subsequent  to  thtise  beforo- 
quoted,  where  the  plainCiif  declared,  that  he  had  taken- 
inifch  trquble  in  the  defendant's  law  concerns,  and  pre«*' 
served  hip[ijJ^oni  many  difficulties,  aiid  promised  to; 
marry  hij})^m]gh!tx^r,  ai^nthatthe  defendant .  thertfore' 
pro^^sed  tp  pay  him  «£7000,  whenhe  should  be  thereto- 
requested^  ^t.wi^held  that  the  prcrtnoae  wasia.coUateral 
one,  ami  the  request;, a  tuateriai:{Murt<of  it^  ibr  which 
reason  a  Mfi^§i\^l  rgquftat  was^  necessary  to  be^  alledged, 
with  the  time  sfikA  place  nf  ^e  ^lyquest^.   But  it  should 
be  observed  jthat  in  tlMs.€ase>  'the  poi&t  in  judgmesnt* 
was  not  t)ifi,t   abofv^  notip^.  Wt^wh^thte  /a-  fornKer 
action,  in  whi(sh  the  pUulintiffhiui  dceliifed  on  ansimilar 
promise,. ge^eially,  without  .«tyuig  i thiit  it  was  to  bei 
p^oni^d:  9A .  request,  ygMA^bn  Xq  tho.  aetioi  wlierein/ 
the  plaintiff  ji^.«t^^  tltaSt  tbe  ptfoteise  wbs  to  be  so* 
perfofifiecj ;  ^d  tto.onjy  »pi^int.dis(Hded  Wm,.  thait'the! 
t^p  promises  differed ,  nia|0riaUyi  ^.  acud  therefiwe  •  ^ 
judgme9t  in  ji^e.first  Bct\w  wia^ lu)  .Vt  to  the  sQcc^^ 

:      •  In 

,  ^Cnne  jh  .(Shapiqitoft;  tOro.  Oat.  $*.     «^Uoch  v.  Bromtifl,  1  Rol. 
Abr.  354.    ''Jnte  100,1.  V  .  '.    -    - 
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WftQt  of  ge-    .In  dibt^  nd  aliegfttioti  of  a  reqiiest  ii>  *  in  genetali  ne-* 

STlfwMc*  ^^•"'y ;  ^<^  ^^  actdon  being  to  recover  the  vefy  sum 
«f  dimumr?  due,  as  a  debt  or  duty  ascertained  and  vested^  there  ii 

no  occasion  to  snppose  any  previous  demand  of  it^  And 
ih  debt»  tke  averment  of  ^'  altl)OQgh  often  requested,** 
is  not  ttarertableor  issuable;  the  reason  of  which  is^  not 
because  the  inquest  ifrnot  precisely  alledged)  l)ut  be-^ 
OMse  it  buot  of  tlie  substance  of  the  action^  ftr  which 
reason  J  tia.niottsaveifeable,  though  it  were  p^et^isely  al*' 
ledged ;  £6t  in  that  action^  the  defendant  ougi^t  to  an-- 
siwer  to  ibe  ddbt,  and  nottio  the  request,  whidi  is  al« 
ledged  only,  ill  order  to  have  reconlpence  Ybr  the  da^ 
raa^.  But  ill  dssumpeit;  wherein  the  plaiiitHF  does 
notMcover  any  money  a«ra  debt  or  duty,  but  recovers' 
the  whole  as  a.  recompeilce  in  damages,  for  the  non- 
payment of  the  debt  or  duty  in  question,  it  seems  that 
whddwr  the  aUega<»on  of  a  truest  be  trfeVersable  or 
not,  it  ia-  phiper  to;  make  it^:  '^Tliis  may  hav^  been  the 
principle  upmv/Mihidir  ^fiatly  6p  ihe  c^es  Quoted  iU  A 
former  part  (j£  this  tbi^ter>  and  ftot  now  generally  con- 
sidered as.:  iaiO^,  msy^/taive  been  dcftenriihie^*.  The 
question  as  4b  tfafe  n^eessiti^  of  this  ^f  in,  though  al- 
luded to  in  th&'svgqmeht,,  does  ti6t  appear  tc^'have  beeti 
noticed  iiy  dieooiirt^M  tke  oasef  of  Phillips  hnd  field- 
iag^.  Supposing  Jttd  be  MdMiic^ly  liccej^siryv  it  is 
heit  )to.  allo^  ski^ant^e 4d  ^be^itaken  of  the  ^ant  of  it, 
whenaft  as  istssigiitodJli^idufM^  special  d«Mu»er:  If 
was  itreU  dtmP9k^(^  Lord  <[>l]l«^  J«aMce  Eyre,  that, 
infinite  mi#ehief  kas>^*tt  p46id(lbed,^  ^y  ihe  fadfity  of 
thr  OMAftts:  dveHooki^g  ^hese^efrbrs;  it  encburageif^ 
carelessness,  aftd  places  ignorahce  tdh  much  upon  a^ 

footing 

^  Cip.  liMs*  »S,  9^  £#  Me  oMfe  SMi     r  Plowd.  i9S.  Ik    ^  Ante 
S3i»  Uq.    '  S  H.  B.;4S1. 
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footing  with  knowledgie*  among  those  wh6  practice  the. 
drawing  of  pleadings.  The  averment  of  "  often  re* 
quested,"'  is  an  established  form^  and,  that  great  judge 
thought,  a  necessary  form.  He  said,  that  had  the 
courts  even  determined  it  to  be  substance^  he  should 
have  had  no  objection ;  for  many  actions  might  have 
been  avoided,  if  request  had  been  actually  made*.  The 
learned  editor  of  Saunders's  Reports  also  observes^ 
that  where  the  declaration  is  for  a  precedent  debt  or 
duty,  as  in  indebitatus  ant^mpsit^  &;c.  the  general  allo^ 
gation  of  *^  although  often  requested,"  is  held  to  be^ 
mfficient ;  on  the  ground  that  the  bringing  of  the-  ac* 
tioo  is  a  sufficient  request\  This  shews  that  able  law-* 
yer's  opinbn  to  be,  that  this  general  form  is  proper  and 
necessary,  which  seems  to  be  the  better  opinion; 
though  the  author  is  aware  that  in  one  case,  it  wasi 
said,  that  such  form  was  po  material  part  of  the  decla^ 
ration "";  and  that  it  has  inr  some  cases  been  omitted  with- 
out objection*;  besides  that  the  opinions  of  some  of 
ttie  most  experienced  pleaders  and  respectable  writets, 
aie,  that  it  is  unnecessary,  and  that  the  omisaiim  of  it 
will  not  vitiate  the  declaration  ^  .  The  insertion  of  it^ 
whether istrictly  necessary  or.not,  is,  at  all  events,  ad- 
visable, as  the  necessity  of  it  is,  at  any  rate,  doubtful ; 
and  the  adoption  of  it  cannot  increase  or  burthen  the 
f  roof^  as  it  is  dearly  but  a  technical  form,  requiring 
no  precise  evidence  to  support  it,  though  the  omission 
of  it  may  produce  a  demurrer,  and  involve  the  plaintiff 
in  unnecessary  expex^e  and  delay,  in  agitating  a  ques^- 
tion   merely  technical.     It  is  therefore  universally 

adopted 

*  1  B.  &  P.  $9^  60.  Ptr  Eyre,  C*  J.  ^  i  Samid.  33.  2  Smmd.  ns. 
Q.  3.  123.  a.  4.  dnU  247.  ^  Hard.  42,  3.  And  lea  3  D.  &  £•  157>  3. 
""U.  71»  S.    "^  Tidd.  373.  Chit  3^»  3.  £r  vMr  tmc  S4S,  9^  . 
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adopted  by  pleaders,  though  some  may  think  ittmtae- 
cessaiy. 


lafocinml  «1*-       Wheits  the  acticm  is  for  iK>n-p2Eyinent  of  a  debt,  •  or 

requ^r  ^  *^^  ^^^^9  *^^  ^^  actual  request  is  necessary,  the  com* 
where  none  mencemeut  of  the  suit  being  a  sufficient  request  in 
wat  neces      j^^^  .^^  .^  appear  that  the  action  is  not  brought  till  after 

the  money  is  due,  that  is  enough;  nor  >vill  the  allega* 
tipn  of  a  request  to  pay  the  demand  before  it  was  due, 
or  other  such  informal  allegation,  in  such  case,  vitiatt 
die  declaration,  after  judgment  by  defiiult,  or  on  a  ge- 
neral demurrer.  Thus,  in  an  action  upon  a  note,  it  is 
not  error,  though  a  request  be  laid  to  pay  the  note  on 
the  day  of  it's  date,  and  that  be  four  months  before  i^ 
becstme  due;  especially  if  it  be  stated  at  the  conclusion 
of  the  declaration,  that  tl^  ptamtilSf  in  error  was  ^'  often 
afterwards  irequested"  to  pay  Jtbe  money*.  In  such 
case  indeed,  *  probably,  even  on  a  special  demurrer,  the 
Court  would  hold  the  declaraticm  good,  and  reject  tiie 
informal  allegatfon,  as  surplusage^;  as  the  courts  of 
liite  seem  to  have  proceeded  on  the  principle  of  reject^ 
iog  every  superfluous  statement,  though  ahewn  for 
special  cause  of  demurrer^  t 

/ 

""  Frampton  v.  Coulsoi),  I  Wils.  S3.  ^11  East,  ^2.  ""  9  East,  425. 
I  East,  219.  1  B.  &  P.  61.  Hob.  80,  1.  But  see  Gilb.  C.  P.  132.  ^ 
Lutw.  1457.  1 B.  &  P.  59,  60.  1  Saund.  ^07.  c.  n..  5.  9emL  o&ntra. 
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OF   THE    BR£ACH|    IN    SPECIAL   ASSUMPStt. 

ITN  this  chapter,  it  is  intended  to  consider  the  assign-  Necessity  of 
-*-  ment  of  breaches  in  assumpsit;  in  doing  which,  it  ^^  '***^^' 
will  be  plop'ef;  firSt,  to  state  the  general  rules  applicable 
to  assigning  bfeia)ches  in  actioiis  of  this  nature,  as,  the  ne^ 
cessity  of  shewihg  a  good  breach ;  in  Wh&t  part  of  the 
declaration  the  breach  may  be  assigned ;  the  necessity  or 
propriety  of  theusual  imputationof  flaudor  deceit  in  the 
assignment  of  it;  the  different  rules  applicable  to  nega- 
tive, and  affiniiative  breaches;  the  certainty  necessary 
therein ;  the  assignment  of  the  breach  in  the  words,  or 
according  to  the  sense,  or  effect  of  the  promise;  and 
\Vhen,  and'hoW,  several  breaches  may,  and  should  be  as- 
signed ;  how  a  defect  in  the  assignment  of  breach  may 
be  taken  advantage  of,  or  aided;  and  what  damages 
must  be  specially  stated  in  the  declaration.  It  ^ will 
afterwards  be  useful  to  notice  several  cases  in  the 
books,  not  particularly  applicable  to  either  of  the 
above  general  considbrations,  but  on  the  assignment  of 
the  breach  in  particular  actions  of  assumpsit,  according 
to  the  subject  matter  of  the  contract ;  ^s,  ^whetlier  it 
respects  the  person,  or  personal,  or  real  property; 
being  the  same  division  as  was  observed  in  consider- 
ing the  averments  o£  performance,  &c.  on  the  part  of 

the 
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the  plaintiff,  in  a  previous  chapter'.  The  declaration 
in  assumpsit  must,  in  all  cases,  shew  a  sufficient  breach 
of  the  promise  or  agreement  declared  upon ;  and  if  a 
good '  breach  be  not  assigned,  the  defendant  may  de- 
mur^. If  a  breach  be  assigned  which  is  sufficient  in 
substance,,  but  insufficient  in  form,  as,  for  want  of  pro* 
per  certainty  of  time,  place,  or  persons,  the  defendant 
must  demur  specially ;  but  if  there  be  no  breach  at  all 
assigned,  or  the  breach  assigned '  be  substantially  bad, 
neither  pursuing  the  words,  normeaning  of  the  promise, 
&c.  declared  on,  the  defendant  may  demur  generally,  or 
take  advantage  of  the  defect  by  motion  in  arrest  of  judg- 
meift,  or  writ  of  error.  In  the  former  case,  if  the 
defendant  plead  non  assumpsits  which  is  found  against 
him,  the  fault  will  be  cured'';  but  no  plea  or  verdict 
can  aid  the  declaration  in  the  latter  case,  if  intire 
damages  be  given** 

In  what  part  Where  tlie  plaintiff  declares  for  the  breach  of  a  pro- 
tioo,  breach  mise,  other  than  for  the  payment  of  money,  it' is  usual 
assigned.       ^q  assign  the  breach  of  the  promise  immediately  after 

the  statement  of  the  promise  itself,  and  any  averments 
which  may  be  necessary  respecting  it;  and  if  there  be 
several  special  counts  in  the  declaration,  the  plaintiff, 
in  general,  assigns  a  separate  breach,  or  breaches,  in  each 
count,  of  tlie  promise  upon  "which  that  count  is 
founded :  but  this  is  not  actually  necessary,  and  where 
one  breach  can  conveniently  be  made  to  refer  to  the 
promises  in  several  counts  of  the  declaration,  there 
seems  to  be  no  objection  to  that  form  of  [declaring,  as 
the  plaintiff  would  not  be  bound  to  prove  all  the  con- 
tracts 


•  Chap.  VI.     ^  Com.  Dig.  tit.  Pleader,  C.  44.     «  I  Mod.  .I69. 
Ante  4a.    ^  Cro.  Car.  18$,  Yely*  220. 2  Saund,  181.  u« 
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tracts  broken,  or  be  encumbered  with  any  more  proof 
tlian  if  he  had  assigned  a  breach  in  each  separate 
count.  Where  there  are  several  counts  in  a  declara* 
tion,  on  promises  for  the  payment  of  money,  whether 
in  special  or  general  assumpsit,  or  both,  the  breach,  as 
to  those  counts,  is  usually  postponed  to  the  end  of  the 
declaration,  and  it  is  there  sitated,  in  one  general 
breach,  that  "  the  defendant  has  not  paid  the  seve* 
ral  sums  of  money  before  mentioned,  or  any  part 
thereof.* 

The  breach  in  assumpsit,  or  other  action  of  contract,  Negative  and 
is  either  in  the  negative,  denying  the  happening  of  the  bwaches^ln 
event,  or  the  existence  of  the  fact,  or  the  doing,  procur-  general, 
ing,  or  omitting  of  the  act,  which  is  the  subject  of  the 
promise;  or  in  the  affirmativey  stating  the  affirmative 
of  either  of  those  things.     Where  the  breach  denies  or 
affirms  the  happening  of  any  particular  event,  or  the 
existence  of  any  particular  fact,  contrary  to  the  pro* 
mise,  the  breach  is  said  to  be  alledged  in  deceit ;  as, 
in  those  cases,  it  imputes  that  the  defendant  deceived 
the  plain trff,  in  that  respect  •.      But  where  it  denies  or 
affirms  the  doing,  procuring,  or  omitting  of  any  act,  it 
is  said  to  be  alledged  in  nonfeazancej  misfeazancey  or    . 
malfeazance :  the  former  of  which  is  the  total  neglect 
to  do  that  which  ought  to  be  done;  the  second,  the 
doing  of  it  improperly;  and  the  third,  the  doing  of 
something  which  ought  not  to  have  been  done  at  alU 

If  the  breach  in  assumpsit  be  assigned  in  deceit^,  rmpuution 
the  usual  and  proper  form  of  alledging  that  species  of  ^^fra«<Ji  or 

Dreacn 

•  Jnt€  76.  And  see  Tidd.  379.    '  Suprd. 
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breach  is,  that  "  the  defendant,  contriving  to  injure 
the  plaintiff,  then  and  there"  (alluding  to  the  time  and 
place  of  the  promise)  "  fraudulently  deceived  him  in 
this,  to  wit,"  denying  the  event  or  feet  in  question. 
But  if  the  breach  be  assigned  in  nonfeazance,  mi^ed'^ 
zance^dr  malfeazance^^Xht  usual  and  proper  form  of  al- 
ledging  it  is,  that"  the  defendant,  fraudulently  intending 
to  deceive  the  plaintiff,**  omitted  to  do,  or  procure,  or 
did,  or  procured  the  act  in  question.  However,  the  allega- 
tion that  the   defendant  fraudulent4y  deceived  the 
plaintiff,  or  intended  to  deceive  him,  has  ndver  been 
deemed  necessary  to  be  proved,  by  shewing  iraud  in 
fact;  it  only  implies  a  fraud  in  law,  which  is  consi- 
dered as  legally  resulting  from  his  breach  of  promise. 
In  both  instances,  it  is  merely  inserted  by  way  of 
aggravation;  the  gist  of  the  action. being  the  injury 
sustained  by  the  plaintiff^  in    consequence    of  the 
breach  of  contract\      Nor  is  there  any  authority  to 
prove  the  necessity  of  adopting  the  above  form,  in  any 
case;  though  contrary  authorities  may  perhaps  be  found. 
It  has  been  adjudged  by  the  House  of  Lords  to  be  a  high 
contempt  and  misdemeanor,  to  charge  a  member  of  that 
house  with  any  species  of  fraud  or  deceit ;  therefore 
any  such  imputation  must  be  avoided,  in  assigning  the 
breach  against  a  member  of  the  House  of  Lords.     But 
this  observation  does  not  apply  to  a  proceeding  against 
'  a  member  of  the  House  of  Commons,  where  no  such 
adjudication  has  been  made^ 

Affinnmtive        Where  the  plaintiff  declares  for  the  breach  of  any 

be  certain,     special  promise,  &c.  consisting  of  an  affirmative  fac^ 

'  it  ought  to  be  stated  with  certainty,  shewing  how,  and 

in 

9JnU259>    ■>  6  East  449,  ifr£ii€iMb.    ^jSCromp.  Ul,  3d.  Ed. 
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in  what  manner  the  promise,  kc.  was  broken,  for  other* 
wise  the  declaration  will  be  bad  on  demurrer,  however 
,  it  may  be  after  verdict  J.  But  where  the  breach  is  in 
the  negative,  such  particular  certainty  4s  not,  in  gene« 
ral,  necessary. 

If  the  promise,  &c.  be  to  dp  a  single  act,  as^  to  assign  Negativt 
all  the  profits  which  should  accrue  by  a  certain  voyage,  where  it  may 
and  the  breach  consist  of  a  negative  fact,  as,  not  assign-  ^  general, 
ing  such  profits,  it  seems  that  even  upon  a  demurrer,  it 
might  be  good,  if  it  were  generally  assigned  for  breach, 
that  the  defendant  did  not  perform  his  promise,  or 
agreement.    At  all  events,  it  would  be.good  after  ver- 
dict; for  where  on  such  an  agreement,  the  breach  was    ^ 
so  assigned,  and  after  verdict  error  was  brought,  on 
account  of  the  supposed  uncertainty  of  the  declaration 
in  the  assignment  of  the  breach,  it  was  holden  that 
being  after  a  verdict,  it  was  beyond  question  sufficient, 
fer  the  plaintiff  could  nut  have  obtained  damages  if  he 
had  not  proved  that  the  agreement  was  broken;  and 
it  being  singly  for  the  assignment  of  the  profits,  the 
non-performance  could  only  be  in  the  non-assignment 
of  them,  which,  being  a  negative  fact,  was  not  ne- 
cessary to  be  all^dged  with  any  particular  certainty  ^ 

But  in  the  case  just  cited,  it  appears  that  the  plain-  Where  not. 
tiff  declared  by  way  of  special  agreement,  and  stated 
mutual  promises  to  perform  it;  and  one  of  the  grounds 
on  which  the  court  gave  their  judgment  appears  to 
h  ive  been,  that  the  declaration  was  upon  the  mutual 
promise,  and  the  breach  wa^r  assigned  in  the  words  of 

the 

■ 

*  C<«B.  D^.  tit.  Pleader,  C.  48.    ^  Knight  V.  Keecb,  Skin.  344. 
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the  promised  In  other  reports  of  the  same  casCi  the 
court  is  stated  to  have  said,  that  the  objection  might 
have  been  good  upon  demurrer,  but  that  after  verdict,  it 
must  he  intended  that  soipe  particular  breach  was  given 
in  evidence  to  the  jury".  However  there  can  be  no 
doubt,  but  that  where  the  promise  or  agreement  con- 
sists of  many  parts,  the  non-performance  of  any  of 
wliich  separately  may  constitute  the  breach,  the  de- 
claration will,  at  ail  events,  be  demurrable,  if  a  parti* 
cular  breajch  be  not  assigned,  whether  the  stipulations 
be  in  the  negative  or  affirmative;  for  the  defendant 
must  otherwise  be  ignorant  of  what  parts  of  the  pro* 
mise,  &c.  the  plaintiff  intends  to  prove  broken,  and 
therefore  cannot  know  how  to  defend  himself, 

Certdntyof  Where  the  action  is  brought  by  or  against  any 
persons,  in  party  in  a  representative  character,  or  to,  or  by  whom 
*  the  contract  was  not  originally  made,  or  alone  made,  so 
that  any  other  party,  or  parties,  besides  those  to  the 
present  action  may  have  had  a  right  to  sue,  or  have  been 
liable  to  be  sued  upon  the  contract,  for  the  breach 
complained  of,  it  is  necessary  to  shew,  with  certainty, 
in  assigning  the  breach,  that  the  contract  has  not  been 
performed,  either  by,  or  to  any  of  those  parties,  as  well 
as  that  it  has  not  been  performed  by  the  plaintiff  to 
the  defendant  This  rule  applies  to  declaring  in 
fecial,  as  well  as  in  general,  or  indebitatus  assump" 
^it  \  If  an  action  be  brought  by  an  executor  or 
administrator,  for  money  due  to  the  testator  or  in- 
testate, it  is  necessary  to  shew  that  the  money  wa&  not 
paid  either  to  the  deceased,  or  to  the  plaintiff,  and  on 

the 

1  a  Lev-  8I9.  S.  C.      »  4  Mod.  188.  Carth.  271.  Comb.204.  S.  C. 
^  Veat.  119. 1  Ld.  Raym.  283. 
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the  other  hand,  if  it  be  brought  against  an  executor 
or  administrator,  the  breach  must  alledge  a  nonpay- 
ment by  the  deceased,  as  well  as  by  the  defendant. 
The  same/ule  applies,  mutatis  mutandisy  to  actions  by 
or  against  surviving  partners,  or  husband  and  wife, 
upon  a  contract  made  in  the  life-time  of  the  deceased 
partner,  or  before  the  marriage ;  or  to  actions  by  as- 
signees of  a  bankrupt,  for  debts  due  before  the  bank- 
ruptcy. But  where  assignees,  or  personal  representar 
tives,  sue  upon  a  contiact  made  in  their  own  time,  it  is, 
in  general,  sufficient  to  assign  the  commo  breach. 


Where  the  plaintiff  declared  as  administrator,    in  Action 


on 


consideration  that  he  had  formerly  deposited  a  sum  pro«>8e  to 

*  administra- , 

in  the  defendant's  hands  for  the  intestate's  use,  the  tors,  to  pay 
defendant  promised  to  pay  it  to  the  intestate,  "^t^^^^^* 
or,  in  case  of  her  death  before  the  age  of  18, 
to  pay  it  to  her  executor;  and  stated  that  she  died 
before  1 8,  but  that  the  defendant  had  not  paid  the 
money  to  the  plaintiff ;  an  objection  was  taken,  that 
it  was  not  averred  that  the  defendant  did  not  pay  the 
money  to  the  intestate  in  her  life-time,  but  the  ob- 
jection was  over-ruled,  as  being  aided  by  the  verdict*. 

Where  an  action  was  brought  by  an  executor,  and  ^y  executor, 
it  appeared  by  the  replication,  that  another  person  was  stration  du-' 
administrator  at  a  previous  time,  during  the  plaintiff'*  ranteminon 
minority ;  objection  was  made  to  the  declaration,  that 
although  the    plaintiff   had  said  that  ^  the  debt  was 
not  paid  to  him,  he  did  not  say  that  it  was  not  paid 
to   the  administrator    durante  minore  atate^      But 


it 


Homsey  r.  Dimocke,  I  Vent.  IJ9. 
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it  seems  that,  upon  reading  the  record,  the  breach,  m 
this  c^e,  appeared  to  be  sufficient ;  ^s^d  if  it  had  not 
been  $o,  the  declaration,  though  bad  upon  demurrer, 
i¥ould,  it  seems,  haye  been  gpo^  after  yerdict^ 

h"  h^^T  ^^  ^*  *^^  ^^^  '^^  pitecj,  Treby,  Chief  Ju^ltice,  men: 
wife.  tioned  another,  where  an  aqtioi^  was  brought  for  a  debt 

due  to  ayime  covert  before  marriage ;  and  although  it 
lya^  alledged  to  bav?  been  paid  to  the  wife,  yet  the 
declai:ation  di4  not  say  that  it  was  not  paid  to  the  bust 
band  after  the  marriage ;  and}  upon  demurrer,  it  waf 
adjudged  bad,  though  it  might  have  been  good  after 

verdicts 

Promue  to  It  i$  also  said  to  have  been  adjudged,  tliat  if  the 
sons  ^'^  or^^"  plaiptiiF  declare  upon  a  promide  tp  pay  money  to  two 
either  of       pejsons,   or  either  of  them,  and  it  is  assigned  fojf 

breach  th^t  the  inoney  was  not  paid  to  the  two,  withr 

out  fiiaying'  '*  or  to  either  of  them,"  yet  it  is  good 

tfter  yc^rdiet^    There  can  b^  no  doubt  but  that  if  the 

money  appears  to  be  due  jointly  by  or  to  several  per- 

""        sons,  it  is  sufficient  to  say  that  they  did  not  ps^  the 

tnoney,  or  that  it  was  not  paid  to  them>  without  fiay-^^ 

ing,  "  or  either  of  them  f'  because  a  payment  by  or 

to  any  one  would,  in  such  qase^  bin^  all,  so  that  by 

denying  a  payment  by  or  to  them  all,  a  payment  by. 

>  or  to  either  of  them,  is  impliedly  negatived.    But  if 

the  parties  ar^  separately,  and  not  jointly  interested, 

^  the  declaration  must,  perhaps,  alledge  a  several  non- 

payment  to  each. 

-Aa 

/ 

« 

1^  Elstob  V.  Thorowgood,  l4^.  Raym.  283.    <>  1  Ld.  Jlajm.  2Si. 
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As  to  what  certainty  of  times  and  persons,  Ac.  is  Certainty  of 
sufficient  in  assigning  a  breach  in  the  affirmative,  it  i^geingts^i 
appears  to  be  enough  if  the  declaration  be  so  certain 
that  in  case  another  action  be  brought,  the  defendant 
may  plead  a  former  recovery  and  aver  it  to  be  for  the 
3aine  cause ;  the  action  of  assumpsit  being  only  for 
fiamages^  although  it  may  be  otherwise  in  debt  for  a 
penalty.  In  this  respect  the  action  of  assumpsit  re« 
$embles  that  o^T  covenant ;  the  same  rule  must  there- 
fore  prevail  in  both  those  actions.  And  where  the 
plaintiff  declared  on  a  covenant  not  to  buy  or  sell 
ivithout  hi^  leave  within  a  certain  period,  and  assigned 
for  breach,  that  th^ .defendant  had,  on  divers  days  and 
times,  between  such  a  day  and  such  a  day,  sold  to  J.  S. 
^iid  several  other  persons  unknown^  goods  to  a  certain 
Yalue ;  on  a  motion  in  arcest  of  judgment,  on  the 
ground  that  the  breach  was  uncertain  as  to  times  and 
persons,  it  was  held  to  be  certain  enough ;  it  being 
30  assigned  that  if  another  action  had  been  brought, 
the  defendant  might  have  pleaded  the  former  recovery, 
and  averred  it  to  be  for  the  same  selling'. 

A  distincti6n  has  been  taken,  that  a  general  assign-  Distinction 
inent  pf  breach  is  sufficient  in  an  action  on  a  bond.  *«  ^®  breach 

1*11  1  .  ,  1   -      t  *^  °cbt,  and 

y^nefi^  tlie  demand  is  not  to  be-recovered  m  damages,  assumpsit, 
but  the  penalty  is  forfeited  upon  any  infraction  of  the  ^^' 
penal  part  of  the  bond,  but  that  it  is  otherwise  in 
an  action  on  a  covenant  or  promise,  where  the  recom 
pence  is  to  be  in  damages*;  but  the  rule  is  stated  di* 
rectly  the  other  way  in  some  books,  viz.  that  in  debt 
pn  a  bond  to  perform  covenanta  a  certain  breach  must 

be 

•  Farrow  t.  Chevalier,  1  Salk.  139.  1  Ld.  Raym,  4/8,  S.  a 
*  1  Lev.  94. 
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be  shewn,  but  in  covenant  or  assumpsit  it  is  enough 
t  to  assign  a  general  breach,  if  it  be  described  with  so 

much  certainty  that  if  another  action  be  brought,  the 
defendant  may  plead  the  former  recovery,  and  aver  it 
to  be  for  the  same  cause;  the  reason  given  is,  be- 
cause the  action  is  only  for  damages'',  and  not  to  re- 
cover a  penalty  which  is  stricti  juris.  This  seems  to 
be  the  later  and  better  opinion ",  if  there  be  any  dif- 
ference, which  however  has  been  denied"^;  though  the 
statute  8  &  9  ^.  3.  c.  1 1 .  s,  8.  does  not  seem  to  affect 
this  question,  as  the  penalty  is  still  recovered*.  What- 
ever may  be  the  true  opinion  upon  this  subject,  the 
general  rule  in  pleading  must,  it  seems,  pi*evail  in 
this  as  well  as  in  all  other  cases,  that  where  the  mat- 
ters to  be  stated,  if  particularized,  w^ould  tend  to  pro- 
lixity and  confusion,  a  general  form  of  stating  them 
maybe  adopted;  and  wiicre  they  lie  peculiarly  in  the 
defendant's  knowledge,  less  particularity  is  required 
than  in  other  cases'  might  be  necessary.  The  prin- 
ctgal  decisions  upon  this  subject  have  been  in  actions 
on  bonds,  but  the  learning  in  those  cases  will  be  found 
to  elucidate  the  above  observations  ^ 

0 

lnt<nidmeht,       Where  the  promise  and  breach  are  uncertain  as  to  the 

time  of  their  commencement  and  continuance,  but  the 
former  appears  to  have  been  made  with  reference  to  a 
marriage,  or  other  particular  event,  and  there  appears 
to  have  been  a  continued  default  to  the  time  of 
bringing  the  action,  the  court  will  intend  that  the 
promise  was  to  take  effect  from  the  happening  of  that 

event, 

^  1  Salk.  139,  40.  »  Ante  212.  "^  1  Chit.  329.  which  cites  1  B. 
&  P..642.  ^  Sec  1  B.  &  P.  642.  y  1  Lutw.  421.  1  B.  &  P-  640. 
S  D.  «Sc.  K.  459.  And  sec  2  Saund.  411.  n.  4. 
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event,  and  will  not  give  judgment  against  the  plain- 
tiff for  the  uncertainty  of  his  declaration.  For  where 
tlie  plaintiff  declared  on  a  promise  that  the  defendant 
would,  upon  his  marriage,  pay  the  plaintiff  ^50,  an<l 
give  him,  yearly,  a  firkin  of  eggs  and  a  flitch  of  ba* 
con,  and  it  was  moved  in  arrest  of  judgment  after  a 
writ  of  inquiry  executed,  that  it  did  not  appear  for 
what  breach  of  the  promise  the  action  was  brought, 
whether  for  the  non-payment  of  the  jCSOy  or  for  not 
giving  the  eggs  and  bacon ;  nor  did  it  appear  in  what 
year  the  defendant  was  to  begin  to  give  the  eggs  and 
bacon,  or  for  how  many  years  he  had  omitted  to  give 
them;  Rolle,  C.  J*  over-ruled  the  exceptions,  and 
held  that  it  should  be  intended  the  defendant  was  to 
begin  to  give  the  eggs  and  bacon  in  the  year  next 
after  the  marriage  ;  and  as  the  declaration  stated  that 
they  had  not  been  given,  up  to  the  time  of  bringing  the 
action,  it  was  certain  enough'. 

If  the  plaintiff  assign  for  breach    the  nonpay-  Breacli  for 
ment  of  his  salary,   or  the  like,  for  a  certain  term,  ending^Sist 
and  shews  that  he  held  a  certain  situation  and  per-  May,  instead 
formed  certain  duties,  during  parts  only  of  that  tenn, 
yet  if   it  was  not  necessary  for  him  to  hold  such 
situation,  or  perform  such  duties,  to  inti  tie  himself  to 
•his  actipn,  the  declaration  is  good ;  nor  will  it  be  ma« 
terialj'if  he  states  the  term  to  end  on  the  day  after  that 
when  it  in  fact  expired.     Therefore  where  the  plaintiff 
declared  in  one  count,  that  the  defendant  promised  to 
give  him  J^9  per  annum  if  he  would  preach  in  a  cer- 
tain parisli,  and  averred  that  he  did  so,  and  that  he 
was  vicar  there  for  3  years,  but  assigned  for  breach 

the 

»  Grcenling^tJ.Bawdit,  Sty.  404.  Etvidtcnte  l63,  4. 
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the  non-payment  of  5  years  salary ;  and  in  another 
count)  declared  on  an  agreement  to  give  him  «£?8 
per  annum  from  the  SOth  of  May,  and  assigned  a 
breach  for  two  years  endipg  the  last  day  of  May ; 
on  demurrer,  the  court  held  the  declaration  good; 
for  although  he  was  vicar  he  was  not  bound  to  preach, 
nor  was  it  necessary  he  should  be  vicar  for  all  the 
time ;  and  if  the  two  years  under  the  second  agree- 
ment ended  on  the  SOth  of  May,  then  they  were  at 
an  end  on  the  31st  of  May'. 

statement         jf  ^y^^  defendant's  promise  is  to  be  performed  before, 

of  event  on  . 

which  breach  or  on  the  happening  of  a  particular  event,  as,  before 
depends.  -     ^j^^  plaintiff's  setting  out  on  his  next  journey  to  Lon* 

don,  it  should  be  precisely  shewn  when  that  event  took 
place;  for  the  plaintiff  having  aveired  tliat  on  such  a 
day  he  commenced  his  journey  to  London,  without 
saying  his  next  journey,  itVas  holden  that  no  suffi*- 
cient  breach  was  assigned,  as  the  payment  was  to  be 
made  before  the  first,  and  not  the  second  or  third 
journey  \  But  this  case  has  been  said  to  be  against 
reason,  as  well  as  law;  for  whatever  mimber  of  jour- 
nies  the  plaintiff  made,  the  money  must  have  become 
payable,  as  it  was  promised  to  be  paid  before  the 
first  of  them**.  And  where  the  plaintiff  declared,  that 
in  consideration  he  would  forbear  to  protest  a  bill  of 
exchange,  the-  defendant  would  pay  it  when  he  next 
came  to  London,  and  it  appeared  that  he  died  before 
his  arrival  there,  Rolle,  C.J.  held  that  the  defendamt's 
coming  to  I-X)ndon  was  not  necessary  to  entitle  the 

plaintiff 

•  Taylor  t.  Gay,  2  Sicl.  409.    *  Rock  v.  R6ck,  Yelv.  175.    «  7  Mod. 
145.  2  Ld.  Raym.  839. 
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plaintiiF  to  the  money,  it  having  been  received  beyond 
^ea,  and  being  payable  at  the  time  of  the  promised 

The  authority  of  the  above  doctrine  is  also  im-  Of  season 
peached  by  a  case  in  Godbolt,  by  which  it  seems,  that  ^^^^^^  ^*P* 
if  the  promise  is  to  l>e  performed  at  a  particular  season, 
and  it  appears  to  the  court  that  such  season  is  past,  it 
need  not  be  expressly  averred ;  for  there  the  promise 
declared  on  was,  to  deliver  to  the  plaintiff  twenty 
quarters  of  barley,  the  next  seed  time,  but  the  decla- 
ration did  not  state  w;hen  the  seed  time  was,  which 
was  moved  in  arrest  of  judgment,  after  verdict  on 
non  assumpsit;  it  was  answered,  and  appears  to  have 
been  resolved,  that  it  need  not  do  so,    because  the 
action  was  not  brought  till  half  a  year  after  the  pro-  , 
niise,  for  non-payment  at  seed  time,  and  that  happened 
between  the  promise  and  the  commencement  of  the 
action,    which  sufficiently  appeared,    the  action  not 
being  brought  till  Michaelmas^     Dodderidge,  J.  said, 
"  If  1  promise  to  pay  you  so  much  corn,  next  harvest, 
and  it  appears  that  the  harvest  is  ended  before  the  ac- 
tion brought,  it  is  good,  without  shewing  the  time  of 
the  harvest ;  for  it  is  apparent  to  the  court  thatnt  is 
past^/'    This  latter  case  is  confirmatory  of  the  general 
rule  of  pleading  laid  down  by  Lord  Coke,  that  what 
is  apparent  to  the  court,  by  necessary  collection  ~Qut 
of  the  record,  need  not  be  averred  K 

.  If  the  plaintiff  assign  a  breach  in  direct  terms,  and  Other  matter 
omit  other  matter  of  circumstance,  which,  though  it  stance.^"* 
ought  to  liave   been  stated,  may  be  inferred  from 

what 

r 

*  Pinchard  ».  Fovrke,  Sty.  4l6.    «  Totnara  ip.  Hopkips,  GoJb.  350.        • 
*  Id.  Ante  266, 7,    «  Co.  Lit,  303.  b. 
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what  is  expressed,  it  will  be  no  ground  for  a  writ  of 
error.  Thus,  where  error  was  brought,  in  an  action  of 
assumpsit,  on  a  promise  that  the  defendant  would  dis* 
charge  the  plaintiff  against  a  certain  sum  owing  to  J.  S. 
and  it  was  assigned  forbreach  that  he  had  not  discharged 
him,  but  suffered  him  to  be  sued  for  the  money  by  J. 
N.  executor  of  J.  S.  without  alledging  that  J.  S.  wa6 
dead :  the  court  held  the  declaration  well  enough,  the 
plaintiff  having  directly  alledged  that  he  had  dischai'ged 
him,  for  the  other  matter  was  but  circumstance ;  and 
the  judgment  was  affirmed  ^  In  another  case  it  appears, 
seemingly  contrary  to  the  above  rule,  to  have  been 
decided,  by  the  opinion  of  two  judges  against  one,  that 
in  declaring  on  a  promise  to  leave  the  plaintiff,  as  a 
marriage  portion,  the  same  sum  as  he  should  give  to 
any  of  his  children,  the  declaration  is  bad,  even  after 
judgment,  if  it  do  not  shew  the  time  when  the  testator 
gave  one  of  his  daughters  a  particular  portion;  for 
where  in  an  action  againstan  executor,  the  declaration 
stated  that  the  defendant's  testator  promised  the  plain- 
tiff (who  had  married  the  testator*s  daughter)  that  he 
would  leave  him  by  will  as  good  a  marriage  portion  as 
he  should  ^ve  to  any  of  his  children,  and  it  was  al- 
ledged that  he  gave  to  one  of  his  daughters  such  a  por- 
tion, but  that  he  had  not  left  so  much  to  the  plaintiff; 
it  was  moved  in  arrest  of  judgment  that  the  plaintiff 
had  not  shewn  the  time  when  the  testator  gave  his 
daughter  the  portion  alledged;  and  it  might  be  that  it 
was  before  the  promise,  in  which  case,  it  was  not 
within  it.  Whitlock,  J.  held  that  it  might  be  intended 
to  be  after  the  promise.     But  Jones  and  Dodderidge, 

J. 

'•  Coke  V*  Barrow,  Cro.  Eliz.  96. 
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J.  held  that  the  declaration  could  not  be  made  good  by 
intendment  A  precedent  was  cited,  where  the  promise 
was  to  pay  the  plaintiff  so  much  as  he  should  expend, 
in  the  cure,  of  a  wound  the  defendant  had  given  him, 
and  it  was  averred  generally  that  he  had  spent  so  much 
about  the  cure  of  the  wound,  which  was  held  sufficients 
Dodderidge,  J.  intimated  that  there  might  be  a  dif« 
ference  between  the  cases,  because  the  wound  con- 
tinued; though  he  seems  to  have  afterwards  agreed 
with  Jones,  J.  that  there  was  no  such  difference;  and 
yet  both  those  judges  remained  of  the  same  opinion  as 
to  the  principal  case*. 

But  whether  that  opinion  was  right  or  4iot,  it  is  clear  Condition  of 
that  if  the  circumstance  omitted  be  material  to  a  con-  ^*^  ^  ' 
(lition  on  which  the  payment  depends,  the  omission  of  it 
is  fatal;  for  in  a  subsequent  case,  on  a  similar  promise, 
where  the  plaintiff  alledged  that  the  defendant  gave  to 
Alice,  one  of  his  daughters,  jC  1 00  as  a  marriage  portion, 
and  gaveher  husbandabond  conditioned  for  the  payment 
of  a  further  sum,  if  she  or  any  issue  of  Aer  body  should 
be  living  after  his  decease,  and  averred  that  she  had 
issue  alive ;  and  it  was  assigned  for  breach,  that  the 
testa.tor  had  only  paid  ^^40  in  his  life-time,  and  that 
his  executor,  having  assets,  had  been  requested  to  pay 
the  other  JC60,  and  deliver  the  bond,  but  had  refused 
so  to  do;  it  was  held  that  if  the  promise  extended  to 
give  a  similar  bond  (as  to  which  the  court  were  divided). 
it  ought  to  have  been  averred  that  the  testator's  daugh- 
ter, whom  the  plaintiff'  had  married,  or  some  of  her 
issue  was  alive,  and  not  merely  that  the  issue  of  the 
body  of  J  lice  was  living;  therefore  the  breach  was  ill 

assigned, 

*  Abnot  V.  Picktop,  Lat.  203. 
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astigned,  and  the  damages  being  entire,  judgment  waS 
given  for  thd  defendant^.  This  case  appears,  at  first 
sight,  to  break  in  upon  the  general  doctrine  that 
the  bad  assignment  of  one  of  several  breaches  will  not 
vitiate  the  whole  declaration^;  but  may,  it  seems, 
be  reconciled  with  that  doctrine,  on  the  principle  that 
there  was  but  one  breach  assigned  in  the  above  case ; 
at  all  events,  there  were  not  two  distinct  and  separate 
breaches  assigned,  but  only  one  breach,  though  con- 
sisting of  several  parts,  so  that  the  jury  may  be  pre* 
sumed  to  have  given  damages  as  to  the  whole  of  it.  It 
may  therefore  perhaps  more  properly  be  compared  to 
the  case  of  Coveney  against  Wooden  \  than  that  of 
Dorman  against  Snag,  just  quoted. 

Estate,  out        However,  where  the  breach  is  good  on  the  fade  of  it, 
payable.        ^^  intendment  ^can  be  made  against  it's  sufficiency ; 

thus,  where  the  promise  declared  on  was  to  leave  the 
plaintiff  half  the  testator's  estate  at  his  death,  and  the 
plaintiff  assigned  for  breaCh  that  the  testator  died 
worth  JOSOOO  in  possession,Nind  did  not  leave  him  half 
that  estate;  after  verdict,  it  was  objectecfin  arrest  of 
judgment,  that  the  promise  extended  both  to  the  real 
and  personal  estate  in  leversion,  as  well  as  possession, 
and  it  might  be  that  the  testator  left  the  plaintiff  part 
of  his  real  estate  in  reversion,  to  the  full  value  of  half 
his  whole  property.  But  Glyn,  C.  J.  disallowed  the 
objection,  and  gave  judgment  for  the  plaintiff*;  pro- 
bably on  the  principle,  that  it  could  not  be  intended 
that  the  testator  died  possessed  of  any  other  property 
than  the  JCSOOO,  according  to  the  rule,  that  if  the 

pleading 

^  Cule  t,  Thorne*s  cxccutorsi  Cro.  Car.  1S6.      ^  Dorman  v.  Snag, 
Sty,  41 1 .  1  Yclv.  220.  2  Buh.  37.  S.  C.  "» Culliar  v.  Jcrmin,  Sty.  4(J3. 
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fteading  be  sufficient  on  the  JTaqeof  it,  the  cour):caii^ 

not  intend  &cts  which  do  not  appear,  and  would  make  ^  - 

it  bad,  if  they  in  truth  existed^  * 

It  IS,  in  general^  sufficient  that  the  breach  be  assigned  Bteach  in 
in  the  words  of  the  promise,  &c.**  Tlierefore,  where  ^*?^  *  ^^^ 
the  plaintiff  declared  in  assumpsit^  tliat  in  considexa^ 
tion  of  the  payment  of  a  quit  rent,  the  defendant  pro^ 
mised  to  produce  a  jsufiicient  record  to  charge  the  land 
with  such  rent,  and  assigned  for  breach  that  he  did  not 
produce  any  sufficient  record  for  that  purpose;  afteir 
verdict,  on  a  motion  in  arrest  of  judgment^  it  ^zs  ob^ 
jected  that  the  plaintiff  oug^t  to  have  said  that  die  de- 
fendant did  not  shew  any  record,  to  which  the  defend- 
ant might  have  pleaded  that  he  p]:oduced  such  a  record 
which  waa  sufficient,  for  the  juiy  cannot  try  the  suffi- 
ciency of  the  record  but  only  the  production  of  it:  but 
the  court  disaUowe4  the  exception,  and  heM^  that  al- 
though the  plaintiff  might  have  laid  the  breach  gene- 
rally^ as  suggested,  viz.  that  the  defendant  did  not  shew 
any  record,  yet  as  it  was  laid,  it  was  good  enough,  aqd 
that  it  was  more  proper  for  the  plaintiff  to  assign  the 
breach  according  to  the  promise ;  and  that  as  it  was  as^ 
signed,  the  defendant  might  have  pleaded  that  he  had 
shewn  such  a  record,  reciting  it,  and  concluded  that  it 
was  sufficient,  to  which  plea  the  plaintiff  might  have 
demurred.  However,  as  Yelverton  observes,  by  thi 
assignment  of  the  breach  specially,  in  that  way^  the 
parties  would  never  come  to  an  issue  in  fact  upon  it> 
but  could  only  join  issue  upon  the  matter  in  law  ^ 


'  Doug.  15$.    ^  Com.  Dig.  tit.  Pl«sukr ,  C.  45.    '  Heyford  9.  Rar% 
Y-Av.asr-    . 
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ticular  instances,  it  will  not  be  competent  to  him  to 
give  evidence  of  any  particulars  which  do  not  come 
within  the  meaning  <^  those  instances;  thus,  if  the 
breach  be  assigned  that  the  defendant  has  not  used  pre* 
mises  in  a  good  and  husbandlike  manner,  but  on  the 
contrary  thereof  committed,  and  permitted,  waste, 
6poiI,  and  destruction ;  although  on  the  fcmner  words 
^  the  breach,  evidence,  would  have  been  admissible  of 
any  unhusbandlike  usage,  as,  not  sowing  clover  or  tur- 
nips in  a  proper  proportion  of  the*  farm,  yet  on  account 
of  the  Iktter  words,  the  plaintiff  can  only  give  evi- 
dence of  such  facts  as  amount  to  waste,  spoil,  or  de- 
struction^. 

Muststatc  Where  the  defendant's  default  arises  only  on  that 
pmicipal,  to  of  another  person,  as,  in  an  action  against  a  col- 
chargc  sure-  lateral  surety,  the  declaration  must  state  that  the  prin- 
cipal would  not  pay  the  money  on  demand,  and  it  was 
afterwards  demanded  of  the  surety ;  for  on  the  failure 
of  the  surety  alone,  is  any  default  imputable  to  the  de- 
fendant Therefore  where  the  plaintifF,  in  such  case, 
stated,  generally,  that  the  money  was  not  paid,  after 
verdict  on  non  assumpsit ^  the  judgment  was  arrested^ 
on  account  of  the  defect  of  this  statement*.  There 
was  indeed  another  ground  of  objection  to  the  declara- 
tion in  the  case  cited,  namely,  that  it  did  not  express- 
ly state  any  assumpsit,  but  only  that  the  defendant  be- 
came surety  for  J.  S.  promising  to  pay  the  money  to  the 
platntifl^^.  But  to  support  the  above  case  to  if  s  full 
extent  would,  it  seems,  be  very  dilEcult 

However, 

^  3  D.  ft  E.  907.    '  Batesby  v.  Brooksbeck,  Crou  Jac.  500.    ^  Anie 
PC. 


OF  THB  BREACH.  S77 

However,  the  ca^e  is  different  if  the  surety  be  origi*  AVtter^  if 
nally  liable;  for  where  the  plaintiff  declared  that  in  ^Uy^ugtS* 
consideration  of  his  delivering  goods  into  the  shop  <^ 
J.  S.  the  defendant  would  see  him  paid,  it  was  moVe4 
in  arrest  of  judgment,  that  the  plaintiff  had  not 
averred  that  J.  S.  had  paid  for  the  goods,  and  that  the 
prmnise  to  see  the  plaintiff  paid  was  no  more  than  if 
he  had  said,  in  case  J.  S*  did  not  pay  him,  the  defend* 
ant  would^  in  which  case,  such  an  averment  must  have 
been  made ;  but  the  court  resolved  that  a  promise  to 
pay  the  plaintiif,  and  to  see  him  paid,  was  all  on$,  and 
the  averment  therefore  unnecessary  *.  In  Keble  s  Re^ 
port  of  this  case,  the  court  are  said  to  have  obiierve^ 
that  the  nonpayment  by  J.  S.  was  mlatter  of  eVid^a^s^ 
and  need  not  be  averred ;  for  the  defendant  was  him- 
self a  prinoipal,  and  not  merely  a  surety  \  fiut  ho(^- 
ever  this  may  have  been  holden  formerly,  according 
to  the  modem  authorities,  a  promise  to  see  the  plain** 
tiff  paid*,  amounts  only  to  a  collateral  'promise  to  pay 
the  debt  of  another^ ;  at  all  events,  where  it  is  under* 
stood,  the  other  party  is  to  be  liable  for  the  payment^ 
as  well  as  the  defendant^. 

» 

It  is  a  general  rule^  that  the  breaekmay  be  assigMl  Breach  mfty 
in  any  words  whidi  contain  the  sense  and  substance,^  oi*  be,  according 

^  'to  sense  of 

effect  of  the  promise,  &c.  though  they  be  not  the  promise,  &c. 
precise  wocds  of  the  coatract  itsillf^.     The  case  al- 
ready quoted,  of  the  prcmiise  to  prjeidiice  a  sufficient 
Tccovd  to  charge  the  land  with  thfe  quit  rent,  is  an  ex* 

ample 

« 
« 

«  Robinsoa  v.  Pulford,  1  Vent.  43.  *  2  Keb.  56di  S.  C.  1  Salk. 
27,  S.  S.  P.  ^  Thompson  v.  Bond,  1  Camp.  4.  «  2  D.  &  £.  SO. 
1  H.  B.  ISO.    ^  Com.  Dig.  tit.  Pleader,  C.  4^. 
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-  zttipU  ot  this  rule;  it  having  beenseen  iSiat  it  is 
ficieht  to  assign  for  h^ach  of  mieh  A  pfortiise^  tfaat  the 
<kfe}idant  did  not  produce  any  reeol:d^  But  the  cases 
in  ^e  books,  on  the  assignmdiit  of  the  breach  of  pro-* 
nrisfes  to  pay  money,  best  illustrate  the  abore  rule ;  it 
having  been  holden,  that  if  the  promise  be  to  make 
good,  or  guarantee,  or  warrant,  or  cause  to  be  paid 
money  to  the  plaintilF,  the  breach  may  be  assigned 
generally,  in  the  nonpayment  of  it;  and  if  the  pro- 
mise be  to  ^^y  fifty  pounds  at  one  day  and  fifty 
pounds  at  another,  the  breach  may  be  assigned  in  not 
paying  a  Acin^rei/  pounds  in  manner  aforesaid;  and  if 
thtt  money  is  promised  to  be  paid  to  the  plaintiff'a  wife^ 
it  may  be  assigned  for  breach  tiiat  it  was  not  paid  ta 
tine  husband  ;  and  if  it  be  payable  on  or  before- b.  cer- 
tain Myf  it  is  sufficient  to  say  that  it  was  not  paid  ou 
tfae  daj^,  but  is  still  unpaid;  These^  sLud  many  other 
cttes,  in  support  of  the  above  general  mle»  will  be 
^  morefliHy  cited,  when  we  come  to  consider  the  assigiH 
ment  of  the  breach  in  particular  actions  on  special  as^ 

SevemI  There  can  lie  no  doubt,  but  that  in  assumpsit,  the 

bribes*      j^iftntiiF  is  not  confined  to  assign  one  single  breach,  as 

ll0  is  in  declaring  in  debt  for  a  penalty,  but  may  in  the 
former  action,  as  well  as  in  covenant,  assign  as  many 
breaches  as  he  thitiks  ppoper,  at  all  events,  whue  he 
does  not  declanioncfi  promiaey  i^z:  to  pay  a  penofl  9um>\ 
for  the  only  reason  wiijf  he  may  aotido  so  in  declaring^for 
a  penalty  is,  that  any  one  breach  is  sufficient  to  entitle 
him  to  the  penal  sum,  and  he  cannot  recover  be- 
yond it,    tliough:  he    should  l^e  .able  to  state  and 

prove 


prov(;  damaget  sustamed  by  him  to  a  Qiuch  greatef 
^ipount;  so  thiit  to  a^ign  several  breaches  in  jsMph  f 
case  is  objectionable^  on  the  ground  of  duplicity,  91^ 
in  other  words,  because  they  can  only  operate  ay  S9 
many  different  and  repeated  demands  of  the  sam^  Ifhini^ 
viz.  the  penalty.  But  this  objection  does  not  apply  to 
assigning  several  breaches  of  different  parts  of  a  general 
contract  to  do  several  things,  whe^re  the.  plaintiff"  cffl^ 
proceeds  for  general  damages  sustained  by  those  serVfjp 
ral  breaches;  as,  in  the  case  of  a  declafadon  upo^  ^ 
promise  to  use  a  farm  in  a  husbandlike  manner,  or  thf 
like,  where  the  plaintiff^  may  st^te  any  punibfr  pf 
breaches  of  good  husbandry'.  In  this  and  similar  ,casQ% 
there  does  not  appear  to  be  any  objectioi)  to  th^ 
assignment  of  several  ^preaches  of  the  same  ap^p\^^ 
stipulation  in  one  and  the  same  co^nt  I||i^e^  i^ 
would  not  only  be  ^a  unnecessary,  bt^  c^sura)}lf 
length  of  pleading,  to  assigfi  then^  •  in  fdiffcqr^f^^ 
counts  ^ 

It  is  observable,  that  in  an  action  qf .  as^mnp^  Pf  For  penalty, 
c.,en«,..on  .  promi«.  «tr«n,ent  or  covan»t  .p  d.  SiS^ 
one  or  several  things,  where  there  is  a.  separate  aod  ^ubr  commonlaw* 
stantive  promise^  &c.  for  performance,  and  then  a  sppar 
rate  and  additional  stipulation  to  pay  a  penalty  09  failure 
of  performance,  the  plaintiff^  may  at  his  elpctioq^  fiihef  ' 
declare  on  the  general  promise,  &c.  for  general  da- 
mages,  and  waive  the  penalty,  (in  which  case  tliere 
is  no  occasion  for  taking  any  notice  of  it^  nor  is  it  pro* 
per  so  to  do^)  or  he  may  declare  for  the  penal  sun^, 
which  is  ascertained ;  but  in  the  lattef  case,  he  coul^f 
it  seems,  only  assign  one  single  breach,  a|:  iBpnMn<^ 

lawi 
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law,  for  the  reason  before  assigned.  In  ptacticc  it  i$ 
nsiial/Where  there  ii  kny  benefit  to'  be  derived' ffom  it^ 
to' dedbf eiih  one  tfetitit  for  general  damages,  and  hi  a 
Iseoarate  cfoutit  for  the  penahy,  where  any  is  made  pay- 
able  by  the  agreement.  ' 

Stat.  8  &  9        But  the  statute  8  and  9  W.  3.  c.  T 1 .  s.  8.  enacts,  that 
^  ^'  in  Al  actions  cominenced  in  courts  of  record,  upon  any 

■^criil  'suni  fax^  non-performance  of  any  covenants  or 
"^^^demdnfs^  in  any  deed  or  %'riting  contained,  the 
j)liihtiff  may  assign  as  nia^iy  breaches  a^  he  shall 
think  fit,  for  which  the  jury 'shall  find  damages,  and 
<he' judgment  shall  remain  as  a  Security  for  such 
damirges  as  may  be  suS^tained  by  further  breach  of 
such  toifenantSy  whereupon  the  plaintiff  may  have  a 
'^scirc  fbcias-  on  the  judgment,  suggesting  pther 
lireaches.  The  first  part  6f  *  this  sta^tute  expressly 
applies  to  all  actions  for  penalties,  on  the  non-perform- 
ance of  any  written  agreements.  There  is  not  any 
case  in  the  books,  wherein  it  has  been  decided  how 
'  fur  tills  latter  patt  of  the  statute,  which  speaks  of  cove- 

' ;  .  naiits,  and  which  are  generally  understood  to  mean 

'••  Agreements  undei[  seal  only,  is  applicable  to  written 

agreements  riot  vnder  seal;  though  it  must  certainly 
be  construed  to  extend  to  them  also,  as  it  speaks  of 
suggesting'  other  breaches  of  the  said  ,CQvena?iU  or 


agreements. 


Where  count  However,  it  appears  to  be  quite  useless  to  declare  for 
iwciSmT  ^'  '*^^  penalty,  in  assumpsit  or  covenant,  where  the  pro- 
mise, &c.  16  not  of  a  continuing  nature,  so  that  after  a 
•recovery  on  the  breaches  already  incurred,  there  can 
be  no  further  breach  of  the  agreement  And  w^here 
the  plaint&ff  can  prove  himself  to  have  sustained  da- 

mages 
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mages  beyond  the  penal  sum,  it  would  obviously' be 
umadvisable  so  to  declare;  tlioiigh  the  difficulty  which  '    - 

existed  at  common  law,   as  to  the  plaintiff's  being  ^ 

confined  to  assign  a  single  breach  in  declaring  for  d 
penalty,  is  removed. 

*  'In  casc^  where  the  agi-eement  is  of  a  continuing  How  addi* 
nature,  and  the  plaintiff  declares  for  the  penalty,  if  he  ^^^es 
assign  several  breaches  in  declaring  for  it,  affer  as-  assigned, 
signing  one  breach  he  should  say  in  his  declaration, 
"  And  for  further  breach,  according  to  the  statute,*^ 
kc.  for  otherwise,  the  defendant  may  be  misled,  and 
consider  the  breaches  as  irregularly  assigned  at  com- 
mon  law  *.      But  a  modem  author  seems  to  consider 
this  as  iinnecessaiy,  the  statute  being  a  public  law,  and 
the  assignment  of  several  breaches  a  matter  of  right, 
without  the  leave  of  the  court^. 

If  two  breaches  be  assigned,  one   of  them   pro-  One  of  two 
perly  but  the  other  not,    yet   the    action    lies  well  b^Sly  aa* 
enough  for  the  one  well  assigned.    Where  an  action  signed, 
was  brought  upon  two  promises,  viz.  one  to  pay  so 
much  money  upon  a  certain  day,  and  the  other  to  save 
the  plaintiff  harmless,  upon  the  former  of  which  it 
was  assigned  for  breach  that  the  money  was  not  paid 
at  the  day,  but  as  to  the  latter,  the  plaintiff  only  said, 
generally,  that  the  defendant  did  not  save  him  harm- 
less, without  shewing  in  what  particular  he  had  made 
default;  it  was  held,  that  there  was  but  one  breach 
assigned,  viz.  on  the  first  promise,  in  the  non-payment 
of  the  money  at  the  day,  and  yet  it  wa«  ruled  that, 

the  plaintiff  sliould  have  judgment*. 

If 

*^  Hardy  v.  Beni.  5  D.  &  E.  541.  S  D.  &  E.  459.  2.  H.  B.  275.  278. 
Com.  Dig.  tit..  Pleader,  2  V.  2.  J. Chit.  331.  AndsecAndr.  lOS,  9. 
1  Wiis.;219.Cowp. 500,  1.'   ^  Dorman  v.  Snag, Sty.411» 


How  defect  If  the  breach  be  improperly  or  insMfficiently  as-? 
tok€?advan-  *^S°®^»  ^^  ^  always  cause  of  special  demurrer;  ai^dif 
ta^e^oft  or  the  defect  be  a  substantial  one,  advant^e  may  be 
^  ^  *  taken  of  it  by  a  general  demurrer,  or  after  judgment 

^  by  default  In  some  cases  also,  a  defective  stataooent 
of  the  breach  would  be  fatal,  even  after  verdict ;  if 
no  intoidment  cap,  be  made  to  support  it,  o^  it  appears 
upon  the  whok  record  th^t  there  has  been  no  such 
breach  of  contract  as  wiU  support  the  action.  But 
after  verdict,  if  it  can  be  intended  or  presumed  from 
what  is  stated,  that  a  sufficient  breach  wqf  proved  in 
evidence  at  t)ie  trial,  that  ijp^ill,  in  general,  cure  a  der 
fective  statement  of  it;  and  if  lipon  the  wliole  recor4 
it  appears  that  there  has  been  such  a  breach,  the  court 
will  never  arrest  or  reverse  the  judgment,  in  w.hate ve|r 
part  of  the  record,  or  however  informally,,  the  breach 
may  be  stated;  nor  will  the  formal  assignment  of 
another  breach  on  which  the  plaintiff  cannot  recover* 
in  such  case,  prevent  the  plaintiff's  havii^g  judgment ^ 
It  should  also  be  observed  that  in  assumpsit  or  cover 
nant,  if  some  breaches  be  well  assigned  and  others  no^ 
on  a  demurrer  to  the  whole  declaration,  the  plainti^ 
shall  have  judgment  for  those  breaches  which  are  well 
assigned"  I  although  if  one  of  several  breaches  bebad» 
and  there  be  a  general  verdict  with  entire  damagei^ 
the  judgment  is  on  that  account  liable  to  be  arrested 
All  or  mos]t  of  these  observations  will  be  further  au** 
thenticated  by  the  cases  which  will  presently  be 
mentioned ;  and  many  of  those  already  noticed  will  be 
found  to  ex^nplify  and  confirm  them". 

Of  special         Where  no  particular  damages  have  arisen  to  th^ 
magn.      plaintiff  from  the  breach  of  the  contract,  but  such 

only 

1 5  East,  266.    »  1  Saiukd.'286.  lu  9*    *  ^^t  358,  &c. 
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only  as  inraldl  natorally  and  necbisarily  irbe  ftem* 
£he  breach  of  it,  there  id  no  occasion  to  state  ex-* 
pressly  such  damages,  as  they  are  implied  from  tiie' 
assignment  of  the  breach  itself,  and  necessarily  in- 
chkded  in  the  general  allegation  of  damages  at  the  end 
of  the  declaration:,  thus,  if  the  deckraiion  .be  on  ft; 
contract  of  sale,  for  not  delivering  goods  to  the  plain-*' 
tiff,  it  seema  not  requisite^  though  usual,  after  the  as- 
signment of  the  breaich  in  non- delivery,  to  say^ 
^  whereby  the  plailitiff  has  lost  all  the  profits  which 
might  have  otherwise  accrued  to  him  from  the  sale 
and  delivery  of  the  goods."  Such  damages  as  the 
above  are  tdnsidered,  and  called  general  damages. 
But  where  any  particular  damages  arise  to  the  plaintiff 
frofn  the  defendant's  non-performance  of  his  contract, 
and  which  do  not  naturally  or  necessarily  arise  from 
the  breach  of  it,  but  are  merely  casual  and  collateral 
to  the  breach,  it  is  necessary  to  state  specidly  such 
damages  in  the  declaration,  in  order  that  tile  defendant 
may  be  apprised  of  them ;  and  if  they  be  not  specially 
stated,  the  plaintiff  will  not  be  allowed  to  give  them 
in  evidence  at  the  trial:  thus,  if  any  particular  con** 
tract  be  made  for  the  sale  of  the  goods  by  the  plaintiff 
to  a  third  person  on  advantageous  terms,  in  expecta^ 
tion  of  the  performance  of  the  defendant's  contract; 
tod  the  plaintiff  loses  any  particular  profits  of 
advantages  which  he  might  otherwise  have  derived 
tiorti  the  sale  and  delivery  of  the  goods  to  him,  or 
sustains  any  particular  prejudice  or  inconvenience  in 
consequence  of  their  not  being  delivered,  as,  if  an 
action  be  brought  against  him  by  the  person  to 
whom  he  resold  any  part  of  them,  such  loss  or  incon- 
venience should,  it  seems,  be  specially  stated  in  the 
declaration,  to  enable  the  plaintiff  to  give  evidence  of 

it 
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it  at  the  trial ;  aldiough  without  such  special  state* 
meat,  he  may  be  at  liberty  to  give  general  evident;  o£ 
the  rise  or  fall  of  the  market  Damages  of  this  sort  are 
therefore  called  special  damages.  In  stating  such  da-^ 
mages,  the  particular  natuie  of  th^n  must  be  clearly 
pointed  put  by  the  statement^  and  the  names  of  the 
parti&s  mentioned^;  but  there  is  no  occasion  for  the 
same  circumstantial  and  precise  certainty  as  in  stating 
that  which  is  the  gist  of  the'  action.  As  number  or 
amount  is  in  this  sort  of  statement  immaterial,  rather 
move  thdn  the  fact  should  be  laid;  for  although  b  les- 
ser number,  &c.  may  be  proved  under  the  allegation  of 
a  greater,  more  can  never  be  proved  than  is  laid.* 
Nor  can  any  special  damages  be  recovered  which  liave 
arisen  subsequent  to  the  time  to  which  the  title  of  the 
declaration  refers;  but  it  is  apprehended  that  in  as^ 
surapsit,  the  statement  of  such  damages*  not  being 
of  the  gist  of  the  action,  coi^ld  not  vitiate  the  decla-^ 
ration,  or  be  taken  advantage  of  in  any  stage  of  the 
proceedings:  although  it  sometimes  happens  that  the 
whole  object  of  the  count  is  to, recover  such  spe;pial 
damages  as  may  have  arisen  from  the  breach  of  the 
contract,  and  the  damages  expected  td  be  recovered 
on  the  breach  itself  are  merely  nominal;  as,  in  an 
action  for  not  making  a  good  title  to  an  estate,  where 
the  deposit  money  is  returned,  and  the  principal  object 
of  the  special  count  is  to  recover  the  expences  of  in- 
vestigating the  title,  supposing  such  expences  to  bi^ 
recoverable^ 


Ml 


•  S^  «  B.  Sf  P.  2S4. 3  B.  &  P.  372.    P  4  Esp.  223.  Et  vide  anft  1 8,  Ip. 
1  Blue.  Hop.  1078.  I  B.  &  P.  306*. 

Having 
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Having  stated  the  general  rules  applicable '  to  the  Division  of 
asBignment  of  the  breach,  or  breaches,  in  actions  on  c^j^niTto*^ 
special  assumpsits,  it  only  remains  to  consider,  the  subject  mat- 
cases  which  have  been  determined  on  the  assignment  ^^* 
of  breaches  in  particular  actions  of  that  nature,  ac- 
cording to  the  before-mentioned  three-fold  division, 
of  the  subject  matter  of •  the  contract,  as  it  respects 
the  person,  personal,  or  real  property.  And  first, 
with  respect  to  the  breach  in  actions  on  contracts 
respecting  the  person,  as,  contracts  of  service,  and 
to  save  harmless,  guarantee,  indemnify,  and  the  like, 
there  being  several  useful  cases  on  this  head  reported 
in  the  books ;  after  which,  we  will  take  notice  of  the 
cases  on  the  assignment  of  the  breach  in  actions  on 
special  promises  to  pay  money,  give  securities,  and  de- 
liver goods,  which  come  under  the  second  of  the 
above  divisions,  viz.  contracts  respecting  personal  pro- 
perty;  and  lastly,  we  will  examine  those  cases  which 
have  been  determined  on  the  assignment  of  the  breach 
in  actions  of  assumpsit  on  promises  or  agreements  for 
good  husbandry,  to  repair,  and  for  quiet  enjoyment; 
which  peculiai'ly  relate  to  real  property, 

I.  With  respect  to  what  is  a  sufficient  assignment  For  not  mf- 
of  breach,  in  an  action  on  a  contract  to  employ  the  ^^^^^^^ 
plaintiff ;  where  in  assumpsit,  the  declaration  stated,  clerk  to  de- 
that  the  defendant  was  paymaster,  and  in  consideration  ^Hihrpay- 
of  the  plaintiff's  entering  into  his  service,  the  defend*  master., 
ant  promised  him  that  he  should  be  his  clerk  so  long 
as  he  should  continue  paymaster,  and  that  the  plaintiff 
served  the  defendant  as  aforesaid  till  such  a  tiine^ 
when  the  defendant  wholly  dismissed  and  expelled 
him  from  his  service;  after  verdict  for  the  plaintiff, 
jjit  W2^s  moved  in  arrest  of  judgment,  that  he  had  not 

averred 
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tlfat  ^he  d^f<hi4ttnt  continued  pajrmaster,  at  die  tune- 
he  turned  him  out  of  his  service.  But  it  was  ^iswered 
and  resofved  by  tke  court,  that  it  should  be  intended 
that  the  defend^t  continued  pa}miaster,  as  the  con- 
trary did  not  appear;  especially  as  at  was  alledged  that 
the  defendant  dismissed  the  plaintiiF  out  of  his  ser- 
vice, which  could  not  be,  if  the  defendant  were  not 
, paymaster;  for  as  no  other  service  than  that  to  the 
plaintiff  as  paymaster  was  mentioned,  ilo  other  could 
be  intended  to  exist,  and  it  being  alledged  that  the 
plaintiff  served  the  defendant  in  that  capacity,  it  must 
be  intended  that  he  dismissed  him  from  the  same  ser- 
vice; and  if  it  had  not  been  proved  that  the  defend- 
ant continued' in  his  office  when  he  dismissed  the 
plaintiff,  the  latter  could  not  have  had  a  verdict"*. 

Not  saving  If  tlic?  promise  be  to  save  the  plaintiff  harmless,  it 
arm  ess.  ^^ms  not  sufficient  to  say,  generally,  that  the  defend- 
ant did  not  save  him  harmless,  but  it  ought  to  be  shewn 
in  what  particular  he  failed  to  do  so;  as,  if  I  promise 
to  givje  J.  S.  all  the  money  in  my  purse,  I  must  jihew 
how  much  money  was  in  it,  and  a\ier  that  I  gave  it 
him^  But  in  declaring  on  a  promise  to  the  plaintiff 
in  «£lOOO,  to  save  him  harmless  from  the  escape  of  a 
prisoner,  it  is  sufficient  to  alledge  that  he  was  damni- 
fied to  a  less  amount,  and  that  the  defendant  had  not 
saved  him  harmless  to  that  amount,  without  averring 
that  he  has  not  paid  the  <£|000;  for  the  substance  of 
the  promise  is  to  save  the  plaintiff  harmless,  and  perhaps 
the  JSIOOO  was  in  the  nature  of  a  penalty,  to  limit  the 
extent  of  the  defendant's  liability.    But  if  the  promise 

had 


^  Vaughan  v.  Lucking,  2  Ldt  Raym.  1222.  ^  ^  Dormaa  v.  Siiag» 
Sty.  ill. 
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lild  beto  to  save  the  plaibtifF  harmless  or  pay  him  the 
«£lOOO,  in  the  disjunctive,  there  it  ought  to  have  been 
assigned  for  breach  that  he  had  not  done  one  or  the 
other". 

If  the  promise  be  not  merely  to  save  the  plaintiff  The  like,  and 
harmless,  but  also  to  pay  him  at  a  certain  rate,  accord-  ^d.  for^eack 
ing  to  the  amount  of  his  damage,  it  is  not  sufficient  fanhing'i 
to  alledge  for   breach  that  the  defendant  had  not 
saved  him  harmless  or  paid  him  according  to  that 
rate,  even  after  a  verdict  for  the  plaintiff  to  a  certain 
amount  on  non  assumpsit ;  but  be  ought  io  shew  the 
amount  of  the  damage  sustained,  on  which  the  rate 
is  to  be  calculated.     Therefore,  where  the  plamtiff 
declared  on  a  promise  to  save  him  harmless,  from  all 
damage  which  he  should  sustain  by  the  defendants  in* 
habiting  a  certain  house,  and  that  for  every  farthings 
worth  of  such  damage  he  would  pay  the  plaintiff  two* 
pence,  and  it  was  averred  that  the  house  was  burnt  by 
the  defendant's  negligence  during  his  occupation,  and 
the  breach  was  assigned  in  the  words  of  the  promise, 
upon  which  he  obtained  a  verdict  to  a  certain  amount 
on  the  general  issue,  yet  a  nil  capiat  per  billam  was 
entered;   because  the  plaintiff  did  not  shew  in  his 
declaration  how  many  farthings  loss  he  sustained  by 
the.  burning  of  the  house,  which  the  court  held  to  be 
material,  as  they  could  not  intend  but  that  the  jury 
had  given  damages   as   well  as  for  not  saving  the 
plaintiff  harmless,  as  for  the  actual  loss  he  had  sus- 
tained;  which  they  were  not  at  lil^rty  to  do,  the 
plaintiff  not  having  shewn  to  how  many  farthiiigs  his 

loss 

« Gibbons  v.  Nortlicott,  S  Sid.  447.  AfUt  2H, 
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loss  amounted*.  Ami  the  court  hel4  clearly  that  tbd 
declaration  was  bad  for  that  omission^  But  the.doc^ 
trine  of  this  cajsc  seems  extremely  strict;  and  perhaps 
such  strictness  would  not  now  be  observed  in  a  simi- 
lar case«  At  all  events,  such  doctrine  would  not  be 
extended  to  other  cases  not  precisely  A^ithin  the  au- 

*  *       • 

thonty  of  the  above. 

Not'  saving        If  the  promise  declared  on  be,  to  save  the  plaintiff 
iPomMac'   harmless   from  all  actions  which  might  be  brought 
tions;  with-  against  him,  for  or  concerning  a  lease,  it  is  notsuffi-^ 
what  action    cient  to  assign  for  breach,   "  that  a  stranger  brought 
brought,  or  ,  ^n  action  against  him,  by  reason  of  the  aforesaid  de- 
mise, and  that  the  defendant  had  not  saved  him  harm* 
less."      Wher^^the  plaintiff  so  declared,  and  it  was 
assigned  for  error,  that  he  did  not  set  forth  with  cer- 
tainty what  action  was  brought  against  him,  or  that 
he  was  sued  for  a  matter  which  existed  at  th6  time  of 
making  the  promise;  for  these  reasons,  the  judgment 
was  reversed*. 

From  bond,        But  where  the  plaintiff  declared  on  a  promise  to 
Mfithout        gg^^g  jjj^  harmless  from  a  certain  bond,  and  assi^ed 

thevrmg  how  ,  ,  ^ 

impleaded,     for  breach  that  although  he  was  impleaded  by  the 

obligee  upon  the  bond,  and  a  recovery  had  by  due 
course  of  law,  the  defendant  had  not  saved  him 
harmless;  and  it  was  assigned  for  error  that  it  was 
not  alledged  how  the  obligee  impleaded  him,  and  re* 
covered,  but  only  that  he  had  impleaded  and  reco* 
vered  against  him,  the  court  held  that  sufficient,  with* 


out  shewing  the  whole  record 


Where 


*  Coveney  t.  Wooden,  Yelv.  220.     ^  2  Buls.  37-  S.  C.     "  Mone  » 
Aosse,  Mo.  705.    ^  Foster  v.  Clement,  Cro.  Jm*  10. 
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Where  the  plaintifF  declared  upon  a  promise  to  make  Not  making 
good  to  J.  S.  a  certain  sum  on  her  marriage,  it  was  rantecing,  or 
held  a  sufficient  assignment  of  breach,  to  say,  "  that  the  warranting, 

t     \  •  1  money. 

marriage  took  place,  and  the  defendant  had  not  paid 
the  money;  or  any  part  thereof,  nor  in  any  other  man- 
Ber  made  it  good,  according  to  his  promise ;'  for  if 
J.  S.  had  so  much  for  her  maniage  portion^  then  it 
was  made  good  to  her,  and  if  not,  then  the  defend- 
ant was  bound  to  pay  it*.     So,  where  the  plaintiff  de- 
clared on  a  promise  to  guarantee  to  him  the  payment 
of  a  sum  of  money  owing  by  J.  S.  on  bond,  in  consi- 
deration of  his  delivering  to  the  defendant  certain 
herrings,  and  executing  to  him  a  warrant  of  attorney 
to  sue  J.  S.  on  the  bond ;  on  a  motion  in  arrest  of 
judgment,  it  was  held  to  be  a  good  assignment  of  the 
breach  to  say,  that  the  defendant  had  not  paid  the 
money,  without  shewing  that  J.  S.  had  not,  or  that  he 
was  unable  to  pay  it;  the  guarantee  being  personal, 
and  it  appearing  by  the  warrant  of  attorney  to^be  the 
intent  of  the  parties  that  the  defendant  should  pay  the 
debt,  without  reference  to  J.  S.^    Again,  where  the 
declaration  stated  that  in  consideration  of  certain  mo- 
ney and  goods,  paid  and  delivered  by  the  plaintiff  to 
J.  S.  the  defendant  promised  to  warrant  to  the  plain- 
tiff all  that  J.  S.  owed  for  such  goods,  and  the  breach 
was  assigned  in  non-payment,  it  was  objected  for  error 
that  the  breach  ought  to  have  been  assigned  in  not 
warranting ;  but  it  was  holden  by  the  court  that  the 
breach,  as  assigned,  Avas  well  enough*. 

If 

*  Punchard  r.  Kingstonc,  2  Rol.  Aby.  758.  W,  Jon.  228.  Cro.  Can 
SOS.  S.C.  y  Michael  v.  Garden,  2  Rol.  Abn  738.  1.15.  '  Ba.v 
terv.  Jackson,  1  Sid.  178.  1  Kcb.  669-  S.  C. 
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If  the  promise  be  to  become  bound  by  writing,  to  be 
made  in  due  course  of  law,  it  seems  sufficient  to  assign 
for  breach,  that  the  defendant  did  not  give  security 
by  his  writing  obligatory ;  for  where  the  plaintiff  de* 
clared  stating  such  a  promise  and  breach*  smd  it  was 
objected  that  the  defendant  would  have  performed  his 
promise  if  he  had  given  security  by  judgment,  which 
is  not  his  writing ;  RoUe,  C.  J.  held  that  there  was  no 
variance,  for  the  defendant's  contract  Would  extend  to 
a  judgment,  statute,  or  recognizance.  And  Bacon,  J. 
said,  that  the  words  of  the  promise  ought  to  be  con- 
strued to  mean  a  bond,  according  to  common  intend^^ 
llient,  although  it  was  not  so  expressed :  but  it  could 
not  mean  a  promise  by  parol,  for  there  are  no  prece- 
dents in  the  law  for  verbal  securities,  but  only  for  secu- 
rities in  writing;  and  the  words,  "  indue  form  of  law," 
imply  as  much,  besides  it  would  be  absurd  to  suppose 
that  a  man  made  one  promise  merely  to  enter  into 
another  *. 


Not  indem-  If  the  promise  be  to  indemnify  the  plaintiff  against 
Sftf  o"rfpl«id-  ^^y  particular  event,  act,  or  suit,  he  must  in  assigning 
ing  suit  in      the  breach  of  such  promise  shew  particularly  how  lie 

was  damnified ;  it  not  being  sufficient  to  say  he  was. 
not  indemnified,  or  that  he  was  damnified,  generally. 
It  is  not  a  good  assignment  of  breach,  if  the  promise 
be  not  to  plead  in  bar  in  a  second  action,  judgment 
and  satisfaction  acknowledged  in  a  former  one,  and 
the  plaintiff  only  say,  that  in  the  second  action,  the 
defendant  pleaded  in  bar  the  record  and  judgment 
aforesaid  ^ 

II.  With 


Tracy  v.  Poole,  Sty.  143.    ••  Payne  «,  Chute,  1  Rol.  Rep.  3.^1, 
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IL  With  respect  to  the  assignment  of  particular  Breach  of 
breaches  in  assumpsit,  respecting  personal  property,  p^™orcaus« 
they  are  principally  either  of  promises  to  pay  money,  ^^  ^  pa«d> 
or  deliver  goods.  Where  the  plaintiff  declared  on  a  ments, 
promise  to  payhim\;fl3.  8^.  being  the  full  amount 
of  his  disbursements  in  building  a  mill,  or  to  cause 
that  sum  to  be  paid  when  the  mill  should  first  knock ; 
and  the  pktintifF  alledged  that  the  mill  had  knocked, 
but  that  the  defendant,  though  requested,  had  not 
paid  the  money;  it  was  objected  that  he  ought  to 
have  stated  that  the  defendant  had  not  paid  him,  or 
caused  him  to  be  paid,  and  also  because  it  appeared 
that  the  total  amount  of  his  disbursements  was  only 
J[13^  4s.  But  these  objections  were  disallowed ;  and 
the  reason  of  disallowing  the  latter  was,  because  the 
plaintiff  had  mentioned  each  of  his  particular  disburse- 
ments in  the  declaration,  as,  that  he  had  paid  so  much 
for  a  twible,  and  so  much  for  a  hammer,  &c«  and 
therefore  it  was  to  be  intended  that  the  jury  give  their 
verdict  upon  those  particulars;  but  it  would,  it  seems, 
have  been  otherwise,  if  the  particulars  had  not  been 
mentioned ^  If  a  covenant  or  promise  be  to  pay,  or 
cause  to  be  paid,  it  is  sufficient  to  assign  for  breach 
that  the  defendant  did  not  pay ;  for  he  that  causes  to 
pa^,  pays 


d 


Where  the  promise  is  to  pay  the  plaintiff  his  costs  t^  pay  costs 
of  suit,  it  is  not  sufficient  to  a^ign  by  way  of  bread),  ^^  ^^^^ 
that  the  defendant  has  not  paid  the  plaintiff  his  costs, 
without  alledging  what  costs  he  incurred,  therefore  if 

that 

«  Wood  9.  Rowd,  1  Sfd.  33.     ^  1  Str.  S3fi.  1  Saupd.  334«  h.  a.  6. 
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that  be  not  alledged,  the  defendant  may  demur ;  but 
if  he  plead  to  issue,  he  cannot  afterwards  take  advan* 
tage  of  the  defect  in  the  declaration,  on  a  motion  in 
arrest  of  judgment,  after  verdict*. 

Sum  by  in-       Where  the  plaintiff  declareiL,  that  the  defendant  owed 
8U  mcnts.      Yiijii  jCioO,  and  promised  to  pay  fifty  pounds  at  one 

day  and  fifty  pounds  at  another,  and  he  assigned  for 
breach  that  the  defendant  had  not  paid  the  ^100  "in 
manner  and  form  aforesaid ;''  it  was  held  that  the  de- 
claration was  good'  enough,  after  verdict,  and  the 
plaintiff  had  judgment^  But  it  appears  that  it  would 
have  been  more  proper  to  state  the  non-payment  of  fifty 
pounds  on  each  of  the  days,  according  to  the  promise  ; 
although  there  could  have  been  no  objection,  if  the 
promise  had  been  to  pay  the  XlOO,  by  instalments  of 
fifty  pounds  each,  on  those  days. 

For  goods,  at      If  the  coiitract  declared  on  be,  to  pay  for  goods  at  the 
per  ton,  &c.^  rate'oiso  much  per  ton,  or  the  kke,  it  is  no  objection 

to  the  declaration  that  the  breach  is  assigned  in  the  non- 
payment for  less  quantities ;  for  the  promise  being  to 
pay  according  to  the  rate  of  the  larger  quantity,  the 
defendant  must  pay  for  any  lesser  quantities  at  that 
rate,  coniguting^  how  many  of  such  lesser  quantities 
will  make  the  larger.  Therefore,  where  the  declaration 
was  upon  a  promise  to  pay  for  iron  at  the  rate  of  40^. 
per  ton,  audit  was  shewn  that  the  defendant  .had  so 
many  tons,  and  pounds  of  iron,  which  amounted,  at 
that  r^te,  to  so  much  money,  part  of  which  was  un- 
paid, (the  rest  having  been  satisfied,)  it  was  held  that 

the 


•  Foxe  t,  Goodson,  Cro.  Eliz.  Z76,     ^Pctcv.  Tongue,  1  Rol.  Hop. 
4()4,  AnH  278.  ' 
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the  declaration  was  good,  and  that  the  defendant  must 
pay  for  pounds  and  sows  of  iron  according  to  the  sti- 
pulated rate,  computing  how  many  pounds  or  sows 
would  make  a  ton^. 

It  is  true  that  if  the  promise,  &c.  be  to  pay  money  on,  Money  on  or 

!/•  ^•ii--         ^    '  i"^     before  such  a 

or  betore  a  particular  day,  it  is  not,  in  general,  sum-  jj^y. 
cient  to  assign  for  breach  the  non-payment  of  the  money 
at  the  day ;  because  if  issue  be  taken  on  that  fact,  and 
it  be  found  for  the  plaintiff,  it  will  not  determine  the 
cause:  yet  it  seems,  that  if  the  plaintiff  assign  by  way 
of  breach  that  the  money  was  not  paid  at  the  day,  but 
is  still  unpaid,  that  will  be  sufficient ;  for  if  it  remain 
unpaid  at  the  time  of  the  action  brought,  it  could  not 
have  been  paid  on  or  before  the  day  appointed,  and  it 
must  therefore  appear  to  the  court,  by  necessary  col- 
lection out  of  the  record,  that  the  promise  is  broken, 
and  that  in  substance  and  effect  there  is  a  sufficient 
breach  assigned**.    * 

So,  where  the  plaintiff  declared  on  a  promise  to  pay  On  or  about 
J04  to  him  on  a  certain  feast  day,  or  about  that  time,  ^^  *^' 
and  alledged  that  the  defendant  had  not  paid  it  on  the 
feast,  nor  by  the  space  of  forty  days  afterwards ;  and 
that  the  defendant  had  taken  one  J.  S.  to  husband, 
who  still  refused  to  pay;  notwithstanding* the  uncer- 
tainly of  the  promise  and  breach,  judgment  was  given 
for  the  plaintiff,  it  appearing  that^the  money  was  not 
paid  when  the  suit  was  commenced'. 

Where 

• 

<  Betieswtorth  v.  Campion,  Yelv.  133.  >>  Co.  lit.  303.  b.  And  sec 
Harman  c.  Odm,  pott  295'  '  Taylor  v.  Chatey,Noy.  l6.T.  Raym.  10. 
S.C. 
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To  plaintirs  Where  the  plaintiff  declared,  that  in  consideTation  he 
»cv!^ralper.*^  Would  marry  the  defendant's  ^ster,  the  defendant  pro- 
sons,  or  any  mised  to  give  her  upon  the  marriage  a  sum  of  mooey^ 
cm,  c.  .^  ^^  holden  sufficient  to  assign  for  breach  the  non- 
payment of  the  money  to  the  plaintiff,  to  whom  it  was 
payable  in  point  of  law,  and  who  was  to  give  the  ac- 
quittance ^  So,  if  a  covenant  or  promise  be  to  pay  se* 
veral  persons,  or  any  of  them,  it  is  sufficient  to  assign 
for  breach,  that  the  defendant  did  not  pay  them,  with- 
out saying,  or  any  of  them ;  for  the  payment  to  any  one 
of  the  parties,  to  whom  the  money  is  payable,  may  be 
pleaded  in  discharged  Again,  where  die  promise  or 
agreement  is  to  pay  a  man,  or  his  executors,  &c.  if  the 
action  be  brought  by  the  original  promisee,  it  is  suffi- 
cient to  negative  a  payment  to  him«  And  if  the  pro- 
mise, &c,  be  that  the  defendant,  or  his  executors,  &c. 
shall  pay,  it  is  enough  to  say,  he  did  not  pay. 

» 
To  deliver         Where  the  promise,  &c    is  to  deliver  goods  to  be 
ch^n  hv^  chosen  by  the  plaintiff  out  of  a  certain  bulk,  if  the  de- 
plaintic        fendant  sell  any  part  of  the  goods  before  election  made 
*   by  the  plaintiff,  that  may,  it  seems,  be  assigned  as  a 
sufficient  breach  of  the  promise,  which  is  rendered  ab- 
solute by  the  defendant's  preventing  the  plaintiff  from 
making  his  election.    S09  if  the  defendant  would  not 
permit  the  plaintiff  to  see .  the  goods,  or  the  like,  in 
order  to  enable  him  to  make  his  election,  that  would 
be  sufficient  to  dispense  with  the  necessi^  of  his  mak- 
ing it,  and  a  default  in  the  defendant^  and  amount  to  a 
breach  of  his  promise". 

Where 

J  BcdwcU  0.  Fenivick,  Sty.  S93.    ^  1  Str.  226.    ^  Raynay  v.  Ak^ 
aoder,  Yelv.  76.  Ei  vide  anitlSl. 
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Where  the  promiae,  &c.  is  to  deliver  goods,  on  or  To  deliver 
before  a  certain  day,  it  is  sufficient  to  assign  for  breach  before  such  a 
that  the  defendant  did  not  deliver  the  goods  on  the  ap-  «^ay»  into 
pointed  day,  if  the  concurrence  of  both  parties  be  ne-  ba^^." 
cessary  to  the  act  before  the  time;  at  all  events  such 
breach  is  good  after  verdict  on  nan  assumpsit^  under 
Avhich  a  pei-formance  before  the  day  might  have  been 
given  in  evidence.  Therefore  where  the  declaration 
was  upon  a  promise  to  deliver,  on  or  before  the  5th  of 
January,  twenty  quarters  of  com,  out  of  a  ship,  into  a 
barge  to  be  brought  by  the  plaintiff  to  receive  the  com  ; 
and  it  was  assigned  for  breach  that  the  defendant  did 
not  deliver  the  corn,  on  that  day;  on  a  motion  in  arrest 
of  judgment,  after  verdict  on  nan  assumpsit^  it  was  held 
by  Holt,  C.  J.  upon  great  consideration,  jfirst,  that  the 
declaration  would  have  been  good  without  the  verdict; 
for  the  barge  was  to  be  brought  by  the  plaintiff,  and 
the  defendant  was  to  deliver  the  com  into  it,  so  that  a 
concurrence  of  both  paities  was  necessary  to  a  per- 
formance, and  the  defendant  could  not  oblige  the  plain- 
tiff to  accept  the  com  before  the  day,  and  it  shall  not 
be  presumed  that  the  plaintiff  was  ready  before  that 
day  to  accept  it.  Secondly,  it  was  held,  that  if  there 
was  any  defect  in  the  assignment  of  the  breach,  it  was 
clearly  helped  by  the  verdict;  because  if  there  had  been 
an  actual  delivery,  it  might  have  been  given  in  evi- 
dence-on non  assumpsit^  and  then  the  jury  could  not 
have  found  for  the  plaintiflP". 

HI.  With  respect  to  the  assignment  of  particular  interruption 
breaches  in  assumpsit  respecting  real  property,  the  ®^P<»««»»>«< 

cases 

"*  Harmon  v.  Owden,  iSalk.  140.  1  Ld.  Raym.  620.Com, Rep.  89. 
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cases  are  chiefly  upon  breaches  by  mtemiptkm  of  theposr; 
session^  or  eviction  by  title,  or  in  not  repairing  premises, 
or  using  them  in  a  hushandlike  manner.  If  the  plain- 
tiff declare  on  a  promise  for  quiet  enjoyment  of  lands 
leased  to  him  by  the  defendant,  without  eviction  or  inr 
terruption  of  any  person,  &c.  it  i§  sufficient  to  shew 
that  the  father  of  the  defendant  entered  and  interT 
Tupted  him  in  the  possession ;  for  it  cannot  be  objected 
that  the  entry  of  the  defendant'^  father  may  be  intend- 
ed tortious,  and  the  proper  subject  of  an  action  of  tres- 
pass against  him,  as  the  action  is  founded  on  the  de- 
fendant's express  promise,  which  probably  was  the  chief 
inducement  for  the  plaintiff's  accepting  the  lease  ^  And 
yet  if  the  co^idition  of  a  bond  be  for  quiet  enjoyment 
according  to  an  indenture,  Avithout  let  or  interruptiion 
pf  any  man,  and  the  obligee  be  ousted  by  one  who  has 
no  right,  the  bond  is  not  forfeited ;  although  if  the 
bond  be  cohditioned  generally,  for  the  performance  of 
the  covenants  in  an  indenture,  one  of  which  is  for  quiet 
enjoyment,  without  interruption  of  the  lessor  or  any 
other  person,  it  is  sufficient  to .  assign  for  breach  the 
entry  of  a  stranger^  who  had  no  rights  But  in  a  sub- 
sequent case  to  either  of  the  above,  where  the  plaintiff 
declared  on  an  assumpsit^  that  he  should  enjoy  certain 
lands  according  to  his  lease,  without  the  let,  interrup- 
tion or  incumbrance  of  any  person,  and  assigned  for 
breach,  that  the  land  was  extended  for  a  debt  due  to  the 
king,  by  process  out  of  the  Exchequer,  and  so  lAcum- 
bered,  &c.  after  verdict,  it  was  moved  that  the  breach 
assigned  was  not  good,  because  it  did  not  shew  for 
whose  debt  the  process  issued,  and  it  might  be  for  the 
plaintiff's  own  debt;  and  that  the  allegation,  that  so 
the  lands  were  incumbered,  would  not  help  the  decla- 
ration. 

*  Mountford  v.  Catcsby,  3  Vy.  323.  a.    ^  Id.  notis. 
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ration.  And  it  was  adjudged  for  the  defendant,  lie- 
cause  the  plaintiff  ought  to  have  shewn  a  lawful  incum-  . 
brance;  for  otherwise  he  might  have  another  remedy  >*. 
In  another  case,  where  the  declaration  was  upon  a 
promise  to  discharge  the  plaintiff,  and  save  him  harm- 
less from  all  charges,  troubles,  an<l  incumbrances,  and  it 
stated  that  the  defendant  had  not  done  so,  for  that  J.  S. 
had  distrained  and  impounded  his  cattle  for  money, 
the  payment  of  which  was  lawfully  charged  upon  the 
lands,  until  he  was  forced  to  pay  it:  after  verdict  on 
non  assumpsit  J  on  a  motion  in  arrest  of  judgment,  it 
was  held  by  all  the  court,  that  the  declaration  was  bad ; 
because  it  did  not  shew  that  there  was  any  charge  pre-  . 
vious  to  the  promise,  nor  by  whom  it  was  created,  and 
it  might  have  been  by  the  plaintiff  himself  after  the 
lease,  in  which  case  it  would  not  have  been  a  charge 
within  the  promise^. 

There  appears  however  to  be  this  distinction;  if  the  Eviction  by 
promise,  &c.  be  as  to  the  title,  there,  an  eviction  or 
interruption  by  title  must  be  shewn,  though  the  plain- 
tiff need  not  shew  what  the  title  was,  being  a  stranger 
to  it%  but  where  the  promise  or  agreement  is  only  as  to 
the  possession,  there  is  no  occasion  to  shew  an  eviction 
or  interruption  by  title';  for  where  the  declaration  was 
on  a  promise  to  save  the  plaintiff  harmless  in  the  pos- 
session of  certain  premises,  and  it  was  merely  assigned 
for  breach,  that  such  a  one  had  evicted  him,  and  the 
fendant  liad  not  saved  him  harmless,  although  it  was 
objected  that  all  contracts  of  that  nature  extended  only 
to  eviction  by  legal  tide,  yet  judgment  was  given  for 
the  plaintiff;  because  the  agreement  was  quoad  the 

possession, 

V  Broking  v.  Cham,  Cro.  Jac.  425.      ^  Leigh  v.  Gotyer,  Cro.  JiC* 
444.    '  Com.  Dig.  tit. Pleader,  C. 49.    "Id. 
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possemony  and  not  quoad  title\  And  tvexi  where  the 
promise,  dec.  declared  on,  is  quoad  title,  it  seems  to  be 
sufficient  to  state  that  J.  S.  having  lawful  right  and 
title  to  the  premises,  entered  and  evicted  the  plaintiff, 
without  shewing  what  title  J.  S.  had,  or  that  he  evict- 
ed the  plaintiff  by  legal  process  \ 

Not  repair-        In  assumpsit,  or  covenant,  for  not  repairing,  the 
'°^'  plaintiff  ought,  in  assigning  the  breach,  to  alledge  that 

the  premises  were  defective,  in  such  and  such  particu- 
lar parts,  as,  the  doors,  windows,  &c.  and  that  the  de- 
fendant has  not  repaired  them ;  for  to  say  that  he  has 
not  repaired,  generally",  seems  not  to  be  sufficient'', 
though  if  it  be  stated  that  a  certain  part  of  the  house 
was  out  of  repair,  without  saying  what  part,  a  verdict 
would,  it  seems,  cure  the  defect'.  The  plaintiff  cannot 
recover  in  assumpsit  for  permissive  waste,  without 
proving  an  express  promise  to  repair  y;  though  he  may, 
perhaps,  for  commissive  waste*.  If  in  a  lease  for  years, 
there  be  a  promise  or  covenant  by  the  lessor,  to  do  all 
necessary  reparations  before  Midsummer,  and  the  lessee 
covenant  that  from  and  after  that  time  he  would  repair 
the  premises  for  the  rest  of  the  term,  in  an  action 
.  against  the  latter  for  not  doing  so,  it  is  sufficient  for 
him  to  say,  that  he  has  performed  all  the  agreements 
and  covenants  on  his  part,  without  any  particular  aver- 
ment that  he  did  the  necessary  repairs  before  Midsum- 
mer, but  that  the  defendant  did  not  repair  after  that 
time;  for  his  covenant  to  do  so  is  not  a  condition  pre- 
cedent, but  independent  of  that  of  the  lessee "":  though 

/  it 

'  Gregory  r.  Maior,  2  Lev.  1^4.  ^  Foster  v.  Picrson,  4  D.  &  E.  6l7. 
"  Bendl.  pi.  1 10.  ^  Skin.  344.  *  Mcry  v.  Lewis,  2  Leon,  53'.  3  Leon. 
91.  S.  C.  y  Gibson  o.  Wells,  1  N.  R.  290.  '  Powley  v.  Walker,  5  D. 
&  £.  373.    *  Bragg  v.  Nightingale,  l  RoL  Abr.  ilQ.^.  15. 
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if  it  were  so^  as,  if  the  agreement  or  oovenant  be  that 
t^  the  \eisor  would  repair  the  premises,  the  lessee  would 
keep  them  in  repair,  a  special  avennent  of  peifoitnanoe 
would  be  necessary,  and  the  breach  slMndd  be  assigned, 
that  the  lessee  did  not  keep  the  premises  in  repair,  after 
they  had  been  repaired  by  the  landlord. 

• 
In  declaring  for  a  breach  of  good  hosbandry  as  to  ^ot  using 
tilling  land,  k  is  not  necessary  to  shew  any  precise  de-  bandlike 
finite  custom  or  usage  in  respect  to  \ht  quantity  tilled.  »«nner,  &c. 
Where  the  plaintiff  declared  on  a  promise  to  use 
the  iarm  in  a  good  and  husbandlike  manner,  according 
to  the  custom  of  the  country  where  the  premises  were 
situate,  and  in  one  count  assigned  for  breach  that  the 
defendant,  during  his  tenancy,  contrary  to  good  bus* 
bandry  and  the  custom  of  the  said  country,  ploughed 
up  and  converted  into  tillage,  divers,  to  wit,  five 
acres  of  grass  land,  parcel  of  the  premises,  and  took 
divers  and  excessive  crops  of  ^ain  therefrom :  Lord 
Ellenborough,  C.  J.  observed,  that  perhaps,  if  the  plain- 
tiff had  declared  on  a  contract  to  use  and  occupy  the 
estate  in  a  good  and  husbandlike  manner,  simply,  evi- 
dence might  have  been  brought  forward  to  shew  what 
was  considered  as  good  husbandry  in  that  country.  It 
would  not,  indeed,  have  been  conclusive  againt  a  te« 
nant,  under  such  a  form  of  declaring,  to  have  shewn 
that  he  had  not  managed  the  estate  according  to  the 
custom  of  the  country,  unless  he  be  declared  against 
as  on  a  promise  to  manage  it  according  to  that  custom; 
though  evidence  that  the  estate  had  been  managed  ac- 
cording to  the  custom  of  the  country,  would  always  be 
a  medium  of  proof  that  it  had  be$n  treated  in  a  good 
and  husbani^like  manner.  Although  the  declaration  in 
one  of  the  counts  alledge  a  particular  custom  of  the 

country, 
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country,  it  need  not,  in  evidence,  be  proved  by  any 
precise  usage ;  it  is  sufficient  to  shew  .what  was  the  pre- 
valent  course  of  good  management  there,  and  to  prove 
that  the  defendant  had  not  managed  the  farm  accord- 
ingly; that  is  enough  to  make  out  that  the  estate  was 
treated  contrary  to  good  husbandry,  and  the  custom  of 
the  country.  Le  Blanc,  J.  in  the  case  cited,  went  the 
length  of  saying,  that  the  words  of  the  declaration  alto- 
gether meant  no  more,  than  if  the  promise  had  been 
laid  simply  to  manage  the  farm  in  a  good  and  husband- 
like manner,  which  must  always  be  taken  with  refer- 
ence to  the  mode  of  cultivation  in  that  part  of  the  coun- 
try where  the  lands  lie^ 

^  Legh  V,  Hewitt,  4  East,  154.    Ei  wk  ante  73. 
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CHAPTER  X. 


OF   THE    DECLARATION    IN    SPECIAL   ASSUMPSIT,   ON 

BILLS   OF    EXCHANGE,  &:C. 


AND    HEREtX,    OF  THE   STATEMENT   OF   MAKIKO|     AND   ACCEFTIVO 

SUCH   I27STaVVSNT8. 


I 


T  has  been  already  observed,  that  the  declaration  in  Form  of  de- 
assumpsit  is  special,  in  all  cases  where  the  plaintiff  biiu,  &c.iii 


declares  upon  the  original  contract,  setting  out  the  par-  general, 
ticular  language  or  effect  of  it,  whatever  may  be  the 
subject  matter.  It  is  therefore  special  in  actions  upon  a 
bill  of  exchange,  promissory  note,  policy  of  insurance, 
or  the  like,  where  the  language  or  effect  of  the  instru- 
ment is  set  forth  in  the  declaration*.  Tlie  form  of  de- 
claring on  these  instruments  requires  a  separate  consi- 
deration ^  The  reason  is,  that  contracts  in  general  are 
subject  to  ^veral  divisions  and  distinctions,  being  dif- 
ferent, both  with  regard  to  the  operation  of  them,  and  the 
mode  in  which  they  are  made%  as  well  as  the  considera- 
tion*, and  condition*  of  their  performance,  which  are 
different  in  different  cases,  and  must  be  truly  stated. 
The  form  of  declaring  upon  them  is  therefore  necessarily 
different,  in  different  cases.     But  bills  of  exchange,  &c. 

have  ' 

*  Ante  h     ^  Ante  29.    <^  Ante  76.    ^  Ante  49.     •^  Ante  1 14. 
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have  one  uniform  operation,  and  are  almost  universally 
made  in  the  same  mode ;  nor  is  the  consideration  of 
them  necessary  to  be  stated,  because  they  imply  a 
consideration  of  themselves  f.  The  form  of  declar* 
ing  upon  these  instruments  therefore  is  peculiar, 
and  for  the  most  part,  the  same  in  all  cases  which 
arise  upon  them.  Having  already  considered  the  de- 
claration in  special  assumpsit  on  contracts  in  general, 
it  will  next  be  proper  to  consider  the  form  of  declaring 
by  way  of  special  assumpsit,  on  these  instruments. 
This  is  the  usual  form,  and  in  general  the  only  proper 
one  of  declaring  upon  them,  setting  out  the  instrument 
itself,  in  the  language  or  according  to  the  effect  of  it  ^ 
although  the  plaintiff  may,  in  some  particular  cases 
which  will  be  hereafter  noticed,  declare  in  general  or 
indebitatus  assumpsit  upon  such  instruments,  without 
itetting  out  the  language  or  effect  of  them,  alledging 
only  the  debt  of  which  the  instrument  is  evidence,  as 
being  due  upon  and  by  virtue  of  it.  Actions  on  bills, 
of  exchange  and  promissory  notes,  &c.  are  now  so  very 
frequent,  that  they  constitute  a  very  considerable  part 
of  the  business  of  Westminster  Hall ;  and  as  they  so 
very  frequently  occur  in  practice,  it  is  peculiarly  ne- 
cessary for  pleaders  to  be  intimately  acquainted  with 
tlie  numerous  cases  which  have  arisen  upon  the  form  of 
declaring  on  them.  It  will  therefore  be  proper  to  enter 
into  a  full  and  minute  investigation  of  those  cases.  In 
treating  of  the  form  of  declaring  on  these  mstrumentSt 
it  is  intended  to  consider  the  different  allegations  in 
such  declarations,  in  the  order  in  which  they  occur  in 
the  precedents,  noticing,  first,  those  authorities  which 
relate  to  the  statement  of  the  fact  of  drawing  or  making 
the  instrument;  secondly,  such  as  apply  to  the  statement 

of 

f  Ante  49. 
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of  the  tenor  and  effect  of  it;  thirdly,  those  applicable 
to  the  form  of  alledging  the  acceptance  of  a  bill  of 
exchange ;  fourthly,  those  relating  to  the  allegation  of 
the  transfer  of  a  bill^  check,  or  note,  or  that  no  trans- 
fer was  made;  fifthly,  those  which  relate  to  the 
averments  of  presentment  of  a  bill,  &c.  for  accept- 
ance  or  payment,  and  the  protest  and  return  of 
them  for  non-acceptance  or  non-payment,  and  the  al- 
legation of  notice ;  and  sixthly  and  lastly,  the  state* 
ment  of  the  liability  and  promise  to  pay :  after  Avhich, 
it  will  be  proper  to  make  a  few  observations  on  other 
parts  of  declarations  on  bills,  &c.  as,  the  averments  of 
the  value  of  foreign  money,  the  length  of  usances, 
the  default  in  payment  of  one  of  several  instalments 
of  a  note,  or  the  non-payment  of  the  several  parts  of  a 
bill  besides  that  on  which  the  plaintiff  declares,  where 
the  bill  is  draMm  in  parts  ;  the  common  counts ;  and 
the  assignment  of  the  breach  proper  in  these  cases*. 
The  form  of  declaring  on  bills  and  notes  will  be  con- 
sidered together,  as  the  rules  applicable  to  a  declara- 
tion on  each  are  very  similar.  And  the  peculiar  form 
of  declaring  on  bankers  checks  will  be  noticed  in 
considering  that  of  declarations  on  bills  of  exchange^ 
of  which  they  may  be  considered  a3  a  particular 
;species. 

With  respect  to  the  form  of  stating  the  drawing  or  AllegatioQ  of 
makina:  of  a  bill,  &c.   in  declarations  in  special  as-  n^**^  |^- 

'  .  .       f    ,  strumcnt, 

sumpsit  on  either  of  those  instruments,  it  will  be  pro-  how  consi- 
per  to  consider,  first,  the  necessity  of  stating  the  par-  ^^^* 
ties  to  have  been  traders  ;  secondly,  the  necessity  of 
alledging  the  custom  or  practice  of  merchants,  in  de- 
claring  on  bills   of    exchange  or  bankers   checks; 
thirdly,  the  statement  by  whom^  when,  and  where  the 

instruments 
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instruments  declared  on  were  drawn ;  fourthly,  the 
statement  of  the  description,  signature'K>r  subscription, 
and  date  of  them ;  fifthly,  the  statement  of  the  direc- 
tion; and  lastly,  the  allegation  of  the  description 
of  the  drawee  or  payee,  and  the  delivery  of  the  bill, 
&c.  to  the  party  in  whose  favor  they  are  drawn. 
£ach  of  these  will  be  separately  considered,  previous 
to  treating  of  the  statement  of  the  purport  or  effect  of 
tlie  instrument 


Allegation 
that  parties 
were  mei^ 
chants. 


It  was  formerly  usual,  in  declaring  on  a  bill  of  ex- 
change, to  state  that  the  plaintiff,  defendant,  and  the 
other  parties  to  it,  were  respectively  persons  trading 
and  using  commerce,  at  the  time  of  becoming  parties 
to  the  instrument;  and  this  form  is  yet  sometimes 
used'^.  But  it  is  most  clearly  unnecessary  \  and  it  is 
universally  omitted  in  the  best  precedents.  A  man 
does  not  make  himself  a  merchant  by  the  drawing  or 
accepting  of  a  bill  exchange' ;  nor  is  it  necessary 
that  every  party  to  such  an  instrument  should  be  a 
merchant  or  trader,  and  if  it  were,  the  court  would 
intend  him  such  for  that  purposed  It  is  there- 
fore better  to  omit  any  allegation  of  the  above  nature ; 
the  introduction  of  which  might  possibly  incumber 
the  proof. 


Distinction, 
between 
pleading,  and 
declaring  on 
CQttom. 


Formerly  also  it  was  usual,  in  declaring  on  bills  of 
exchange,  to  set  forth  the  custom  of  merchants  respect- 
ing bills ;  but  in  4  Jac.  2.  it  was  determined  on  a  writ 
of  error,  that  the  judges  ought  to  take  notice  of  the 
custom  of  merchants,  because  it  is  part  of  the  law  of 

the 


^  J 


8  tIL  B.  313.    ^  Fredorick  t.  Cotton,.  2  Sho.  8.    »  Doug.  312 
J  1  Sho.  l?7.  *.  Sho.S.  S.P. 


the  landy  and  especially  the  custom  concerning  bills 
of  exchange,  that  being  the  most  general  of  such  cus- 
toms^; therefore  it  was  sufficient  for  the  defendant  to 
plead^  that  according  to  the  usage  and  custom  of  mer^ 
chant;^,  he  indorsed  a  bill  to  the  plaintiff.  But  it  was 
said,  that  it  might  probably  be  otherwise  in  a  decla- 
ration on  a  bill,  in  which  the  plaintiff  ought  to  set 
forth  the  custom*. 

Accordingly,  the  practice  of  setting  forth. the  cus-  DecUratioii 
torn,  in  declarations  on  bills,  appears  to  have  conti-  custom  of 
nued ;  for  in  5  TV.  ic  M.  it  was  insisted  on  as  error,  F.ngUnd, 
that  the  plaintiff  in  an  action  on  a  bill,  had  not  de-  ^ 
clared  upon  the  custom  of  merchants,  in  London  or 
any  particular  place^  but  on  a  general  custom  through- 
out England;  though  it  was  answered,  that  as  the 
judges  would  take  notice  of  the  custom,  it  was  need'* 
less  to  set  it  out  specially  in  the  declaration,  it  being     ^ 
sufficient  to  say,  that  such  a  person,  according  to  the 
usage  and  custom  of  merchants,  drew  the  bill ;  there- 
fore all  the  matter  in  the  declaration  concerning  the 
special  custom  was  merely  surplusage :  and  the  judg- 
ment  was  affirmed"'.  .   Certainly,  it  is  no (  a  particu- 
lar local    custom,    but  a  general  custom,  of  which  ^ 
the  law  takes  notice ^     In  a  subsequent  case,  where 
it  was  objected  to  a  declaration,  on  general  demurrer, 
that  it  stated  ^he  custom  to  be  a  custom  of  England, 
instead  of  the  custom  of  merchants,  the  court  disal- 
lowed the  objection ;  observing,  that  although  hereto- 
fore it  bad  been  admitted,  yet  it  had  been  since  fre- 
quently 

^  Carter  v.  Dowrich,  3  Mod.  227*  And  see  1  Ld.  Raym.  88. 
^  Carth.  83.  S.  C  «  Williams  o.  Williams,  Carth.  969,  70.  "^  1  Ld 
Raym.  360. 
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quently  over-ruled.  They  also  held  that  the  custoiti, 
not  being  restrained  to  any  particular  place,  need  not 
be  alledged  as  a  custom  of  any  particular  place  in 
England  ^ 

**  According  In  a  case,  determined  about  the  same  time  as  that 
merchants ''  ^^^  Cited,  where  the  plaintiff  declared  in  assumpsit 
sufficient,  upon  a  bill  of  exchange  against  the  acceptor,  that  '^  ac- 
cording to  the  Usage  iind  custom  of  merchants,  the 
accept  or  is  bound  to  pay/*  without  shewing  the  custom 
at  large ;  on  demurrer,  it  was  adjudged  for  the  plain- 
tiff. The  court  said  that  it  was  a  better  M^ay  of  de- 
claring, than  to  recite  the  whole  custom'.  But  it 
still  continued  usual  to  recite  the  custom,  and  to  be 
considered  thjit,  in  an  action  upon  a  bill  of  exchange, 
unless  the  plaintiff  declared  upon  a  custom  to  support 
the  assumpsit^  according  to  the  common  fcrip,  the 
action  would  not  be  maintainable  "^ ;  although  where 
the  custom  was  alledged  in  the  declaration,  it  was  not 
allowed  as  an  exception  in  arrest  of  judgment,  that 
the  plaintiff  had  not  averred  that  the  bill  was  made 
according  to  the  custom  so  alledged;  for  the  court 
held  it  should  be  so  intendeds 

Not  ncccs-  However  at  length,  in  the  reign  of  George  the  Se- 
cond, where  one  of  the  objections  taken  on  a  writ  of 
error,  in  ah  action  on  a  bill  of  exchange,  was,  that  it 
was  not  alledged  in  the  declaration  that  tlie  bill  was 
drawn  according  to  the  custom  of  merchants,  it  was 
resolved  by  the  court  that  if  the  bill,  as  set  out  in  the 
declaration,  appeared  to  be  within  the  custom,  it  was 

sufficient; 

•  Pinkncy  v.  Ha!K  1  Ld  Raym.  175.    '  Soper  «.  Dible,  W.     o  4^ 
lA.  Rajrm.  281*    '  Mannin  v.  Cary,  \  Liitw.  277* 


sary 
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sufficient ;  at  all  events,  where  it  conckded  with  say- 
^R»  '*  l>y  reason  whereof^  according  to  the  custom 
of  merchants,  the  defendant  becivnie  liable  to  pay  *." 

Tlie  usual  form  of  declaring  on  bills  of  exchange  at  Modem  form 
this  day  is,  to  say  that  they  were  di'^w  n  according  to  ^^  bHu""* 
the  custom  of  merchants  from  time  inmicmorial  used 
and  approved  of;  and  afterwards  to  state  that  they 
were  accepted,  indorsed  and  presented,  according  to 
the  said  custom ;  by  means  whereof,  and  according  to 
such  custom,  the  defendant  became  liable  to  pay. 
fiut  any  allusions  to  the  custom  are  now  considered 
as  unnecessary  in  declarations  of  this  nature  \  and 
seemingly  with  reason;  for  the  instrument  declared 
on  cannot  be  a  bill  of  exchange,  which  is  a  mere 
creature  of  the  custom,  unless  it  be  drawn,  accepted 
and  negotiated,  according  to  it  And  although  it  is 
said,  that  where  a  general  indebitatus  assumpsit  does 
not  lie  on  a  bill  of  exchange,  as  against  the  acceptor,  ^ 
the  party  ought  to  declare  specially  on  the  custom  of 
merchants^ ;  it  is  only  to  be  understood  from  thence, 
that  he  must  shew  his  title  to  sue.  on  the  bill  ac- 
cording  to  the  custom. 

In  declaring  on  banker's  checks,  as  they  are  of  mo*  On  checks, 
dern  introduction  compared  to  hills  of  exchange,  in- 
stead of  declaring  on  the  custom  of  merchants,  it  is 
usual  to  refer  to  the  usage  and  practice  of  merchants ; 
but  this  is  equally  unnecessary  as  to  mention  the  cus- 
tom in  declaring  on  bills,  and  perhaps  even  more  so^ 

if 

«  Ereskine^.  Murray,    2  Ld  Raym.  1542.       *  Bayl.  10^  2d  ed. 
Chitty  on  UHt,  235.  2d  ed.    ""  2  Sho.  8. 
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if  there  be  any  difTerence.  A  mere  present  practice 
amongst  merchants  cannot  create  a  law,  of  give  vali- 
dity to  a  contract;  nor  do  banker's  checks  depend 
alone  on  the  practice  of  merchants  for  their  legal  vali- 
dity ;  they  have  been  recognized  as  valid  instruments 
by  several  acts  of  parliament,  and  many  legal  decisions 
have  taken  place  upon  them. 

Where  till.  With  respect  to  stating  by  whom  the  instrument 
in  blank.  was  drawn,  it  may  be  observed,  that  where  a  person 
.  signs  his  name  upon  a  blank  piece  of  paper  stamped 
with  a  bill  stamp,  and  the  form  of  a  bill  is  afterwards 
drawn  above  the  signature,  by  another  party  to  whom 
it  is  delivered  for  that  purpose,  it  may  be  stated  in  a 
declaration  that4he  persoiji  who  signed  the  paper  made 
a  bill  of  exchange,  to  the  purport  expressed  above 
his  signature  ^  This  doctrine  appears -to  have  equal 
application  to  a  check  or  note,  as  a  bill,  drawn  in 
blank. 

Misnomer  of  If  a  bill  or  note  be  drawn  in  one  name,  and  be  declared 
drawcrs^or  ^^^^  ^^  drawn  in  another,  the  variance  will  be  fatal, 
omission  of  if  the  action  be  not  brought  against  the  drawer,  but 
one  of  them.  ^^^  acceptor,  OT  one  of  the  indorsers;  for  in  such  case, 

the  name  is  part  of  the  description  of  the  written  in- 
strument, and  the  defendant  has  no  opportunity  of 
pleading  a  misnomer  in  abatement.  Therefore  where 
the  first  count  of  the  declaration  was  on  a  bill  drawn 
by  one  John  Cr<7ucA,  on  and  accepted  by  jthe  defend- 
ant, and  the  bill  when  produced  appeared  to  be  drawn 
by  one  John  Couchy  instead  of  John  Crouchy  as  al- 
ledged,  the  variance  was  held  fatal  ^.    But  in  an  action 

on 

•  "  Collis  r.  Eractt,  1  H.B.313.  BayL  102.  ^  WhitwcU  o.  Bennett, 
SB.  4. P.  559. 
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« 

on  a  note  or  bill,  the  same  rule  applies  as  in  other  cases, 
that  if  the  defendant  be  misnamed,  he  must  plead  his 
misnomer  in  abatement,  although  he  cannot  plead  the 
misnomer  of  his  companion' ;  and  although  if  there  be 
less  plaintiffs  than  there  ought,  it  is  ground  of  nonsuit, 
yet  if  tliere  be  less  defendants,  it  is  only  ground  for  a 
plea  in  abatements 

Therefore  if  one  of  several  drawers  on|y  of  a  note  Declaration 
be  sued,  and  the  note  be  joint,  and  not  several,  the  of  several 
defendant  can  only  plead  in  abatement,  that  the  note  jointdrawers. 
was  made  by  hinl  ai^d  another  person,  who  ought  to 
have  bcjen  joined  in  the  action ;  for  it  would  vpt  be  er- 
ror ',  or  ground  of  nonsuit.  (4) 

^  Shovel  V.  Evance,  1  Lutw.  36.  ^  Barnard  i\  Kcnworthy,  1  B.  & 
P.  73.  a.  Et  vide  ante  107,  8.  »  Per  Buller,  J.  Cowp.  832.  1  B.  &  P. 
73.  notis.  S.  P.  Et  vide  7  D.  &  E.  596^  7. 

(4)  Dixon  v.  Bowm.\k  and  Another,  M.  17.  Geo.  3. 

Declaration  in  assumpsit  on  a  note,  by  the  indorsee  against  two  ifthepUintur 
defendants,  as  drawers,  stating  that  they  made  their  promissory  note,  ^'e^lw'onj""** 
and  delivered  it  to  Graham,  by  which  note  they  jointly  and  severally  ^^^t  H^inA 
promised  to  pay  to  him  or  order  £4tS.  fourteen  days  after  date,  value  drawers,  it  ia 
received ;  and  that  on  having  notice  of  the  indorsement  they  promised  nonwOu 
to  pay  the  money  to  the  plaintiff.     There  was  a  second  count,  for 
money  paid — Plea,  non  oBtumpmi* 

On  the  trial  of  this  cause,  at  Carlisle  Assizes,  before  Ashhurst,  J. 
the  note  being  produced,  and  appearing  to  be  signed  by  one  6.  Simp- 
son, as  well  as  by  the  two  defendants,  Mr.  WaUace  took  an  objection, 
that  it  could  not  be  given  in  evidence,  the  plaintiff  having  declared 
neither  jointly,  nor  severally.  On  the  other  hand,  Let  and  Wood 
contended,  that  the  circumstance  of  Simpson's  signing  the  note,  taking 
it  as  a  joint  note,  ought  to  have  been  pleaded  in  abatement,  and  com- 
pared it  to  cases  of  bonds;  (Co.  Lit.  389.  A  Co.  II9.  1  Saund.  291. 
1  Str.  503.)  and  parol  promises,  (Vidcanit  107,  8, 9.)  in  which  cases, 
it  is  settled,  that  such  circumstances  piust  be  pleaded  in  abateoignt, 

x3  •    and 
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On  bill,  kc.       If  the  bill,  Bcc.  be  dnwn  or  accepted  in  a  firm,  and 
finT"  '**  *     the  action  be  against  the  parties  to  that  6rm,  the  prcK 

per  mode  of  stating  the  drawing  or  acceptance  of  tht 
instrumei^t,  is  to  say,,  that  the  defendants  (naming 
them)  in  such  ajtrniy  drew  or  accepted  it;  for  in  that 
ease  the  defendants  names  must  be  mentioned :  but  if 
the  action  \fc  not  brought  against  tlie  parties  composing 
the  film,  it  seems  suflicient  to. say  that  a  certain  per- 
son or  persons,  in  such  a  firm,  drew  or  accepted  the  in- 
•strument,  or  thatacertain  person  or  persons,  using  such 
a  firm,  drew  or  accepted  it'.  Or  you  may  Jay,  generally, 
that  the  bill  was  drawn  or  accepted  by  the  firm,  re- 
peating it,  without  taking  notice  whether  it  consisted 
of  one  or  several  persons,  if  the  action  be  not  against 
die  firm.  In  declaring  on  a  note  or  bill  made  by  a  firm, 

consisting 


And  cannot  be  given  in  evidence  on  the  gencml  issue.  But  Ashhurst,  J. 
allowed  the  objection.  Lee  and  Wood  then  attcmpti^d  to  support  the 
case,  on  the  count  for  money  paid  ;  and  called  Graham,  who  proved 
that  the  plaintiflf  had  pciid  him  cash  for  the  not^,  but  being  asked 
whether  he  had  heard  the  defendantis  $ay  they  had  desired  the  plain- 
tiff to  pay  the  note  for  thcmv  could  not  i^ak  positively  to  it,  and  on 
Cfoss  examination  by  fVallace^  swore»  that  the  defendants  had  said, 
they  had  given  the  plaindflf  money  to  pay  the  note.  IVaUace  insisted,  it 
vas  not  enough  to  prove  payment  of  the  note,  without  proving  tliat 
the  defendants  requested  the  plaintiff  to  pay  it.  line  upon  this  evi* 
deuce  it  went  to  the  jnry,  and  they  gave  a  verdict  for  the  defendant. 

Upon  a  motion  for  a  new  trial  on  the  grounds  before  mentioned,  WaU 
/Ace  Bkevved  cause,  not  on  thbse  points,  seemingly  giving  them  tip,  but 
contending  that  the  tav^e  had  been  tried  on  the  merits.  However  ^ 
court,  with«>nt  hearing  the  counsel  on  the  other  side,  held  clearly, 
that  t)ie  maeter  oaght  Vb  bav«  been  pleaded  in  abatement,  and  could 
bot  b^  gWeti  In  evidence  on  the  general  issue ;  and  as  hy  die  judge's 
i^^thig  th«  note*  Ac  plaintrff  had  been  forced  to  trial  on  the  other 
€6ttnt|  on  whi^h  he  had  failed,  tbeymade  the-^-Rule  absolute. 
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consisting  of  several  persons,  the  piaintiflfniust  take  care 
that  in  naming  them  or  describing  their  firm,  if  he 
nndertake  to  do  so,  he  does  it  correctly ;  for  if  the 
description  of  either  be  false,  the  evidence  cannot  prove 
the  instrument  declared  upon.  Where  the  plaintiff 
declared  on  a  promissory  note  made  by  the  firm  of 
Austin,  Strobell  and  Shirtliff,  who  were  declared 
against  by  the  names  of  William  Austin,  Robert  Stro^ 
bell,  and  William  Shirtliff,  the  firstof  whom  pleaded  non 
assumpsit,  and  the  two  last  were  stated  to  be  outlawed; 
and  it  was  proved  that  the  partnership  consisted  of 
the  defendants  William  Austin,  William  Shirtliff  and 
Daniel  Strobell,  which  was  objected  at  the  trial,  as 
ground  of  nonsuit.  Lord  Kenyon  then  considered  thi$ 
like  the  case  of  a  misnomer  of  die  defendant,  who 
must,  in  general,  plead  in  abatement ;  but  on  further 
consideration  he  was  of  opinion^  tliat  the  objection 
was  well  founded  at  nisi  prius.  Buller,  Justice,  con* 
sidered  the  case  as  perfectly  clear,  independent  of  the 
outlawry,  and  the  outlawry,  he  observed,  was  only 
stated  as  an  excuse  on  the  record  for  not  proceeding 
against  the  parties  outlawed ;  but  the  plaintiff  having 
declared  upon  a  note  given  by  three  persons,  desorib- 
ing  them,  the  note  given  in  evidence  being  made  by 
different  persons,  did  not  support  the  declaration  ^ 

There  can  be  no  doubt  but  that  a  bill,  check,  or  By  agent, 
note,  like  any  other  Written  instrument,  may  be  de- 
clared on,  and  stated  in  pleading,  either  according  to 
its  legal  operation,  or  according  to  the  very  fact  of 
the  case"".     Hence  it  is,  that  a  bill,  &c.  made  by  a 

servant 

^  Gorden  v.  Austin,  4  D.  &.  E.  6il.  Bi^  lee  1 B.  &  P.  73.    « 1 H. 
Blac.  did*  Bagrl.  lOS,  3. 

X4 
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servant  by  bis  master's  authority,  may  be  de^ilaicd  oa 
as  having  been  made  by  the  master;  for,  quifacitpet 
aiium,  Jacit  per  se;  ^ov  it  m^y  be  declared  upon  ap* 
cording  to  the  fact,  as  having  btei;  made  by  the  ser» 
vant,  as  the  agent  of  bis  master  j  or  the  plaintiff  may 
declare  that  the  master,  by  such  a  on^  his  9gent  m 
that  behalf,  made  the  instvument^  In  short,  it  may 
either  be  stated  that  the  master  made  it  himself,  or  that 
It  was  made  by  the  servant,  as  3uch,  and  any  es^pressioQ 
which  denotes  an  a^nep^  wiU  he  suffieientr 

By  J.  S.  for       Where  the  plaintiff  declared  on  a  bill,  stated  to  be 

lumself  and     «  ,  .7 

de/endai^t.      drawn  by  J.  S.  for  himself  and  the  defendant,  one  of 

the  exceptions  taken  to  the  declaration,  on  a  general 
demurrer,  was,  that  it  did  not  state  that  the  said  J,  S* 
drew  the  bill  upon  account  of  their  ^mde,  apd  it  might 
be  for  rent,  or  some  other  thing,  for  whieh  his  part- 
ner, the  defisndant,  was  not  liable;  but  the  obyectiop 
was  oven^ruled,  because  the  plaintiff  having  declared 
specially  upon  the  custom,  it  shpuld  be  intended  that 
the  bill  was  for  merchandize,  especially  on  general 
.  demurrer;  and  if  the  case  had  been  otherwise,  the 
defendant  might  have  pleaded  it^ 

ingbm  Ac*'  With  respect  to  the  day  on  which  bills,  &c.  are 
in  general,  stated  to  be  drawn,  there  is  a  difference  between  de- 
clarations upon  a  parol  promise,  and  a  promise  by  note, 
&c.  payable  after  date;  in  the  former  the  day  is  not 
material,  in  the  latter  it  is.  Therefore  where  the 
issue  was  upon  a  promise  by  a  xiote,  gamely,  whether 
the  ^  cause  of  aption  on  such  promise  accrued  within 
six  years ;  it  being  impossible  in  the  nature  of  the 
thing  that  evidence  of  a  subsequent  promise  could 

prove 

'BayLlOS.    •  Chit.  321.  acr,    'Pinkncyv.  Hall,  iLd.Raynu  175. 
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proye  the  issue,  as,  according  to  the  note,  the  c^use 
of  action  accrued  on  the  2d  of  June,  1705,  and  the 
action  appeared  to  he  brought  more  than  six  years 
afterwards;  after  verdict,  the  judgment  was  arrested. 
The  court  said,  that  a  verdict  would  cure  the  defective 
statement  of  any  thing  that  can  be  supposed  to  have 
beefli  proved  at  the  trial;  but  that  it  could  not  help  a 
case,  where,  upon  the  declaration,  it  manifestly  ap- 
pears that  ^o  evidence  could  maintain  the  issue'. 

But  the  above  doctrine  seems  peculiarly  applicable  If  payable 
to  declarations  which  state  a  bill,  &c.  to  be  drawn  on  *■  ^^^ 
a  particular  day,  dated^  or  bearing  date,  the  same  day, 
and  payable  at  a  certain  time  after  the  date**;  in  which 
pase,  the  day  on  which  the  instrument  is  stated  to 
have  been  made  is  part  of  the  description  of  the  in- 
strument itself  \ 

If  a  bill,  &c.  bear  no  date,  but  purport  to  be  pay-  if  it  bear  no 
able  at  a  certain  time  after  date,  it  should  be  stated  ^**®* 
to  have  been  made  on  the  day  it  issued ;  or,  if  that  be 
not  known,  on  the  day  when  it  can  be  proved  to  have 
first  existed-'.  In  such  case,  it  appears  not  necessary 
or  proper,  to  state  that  the  instrument  bears  any  date ; 
for  where  it  was  alledged  that  the  party  drew  the  bill 
pn  such  day,  and  excefption  was  taken  to  the  declara- 
tion because  the  date  of  the  bill  was  not  set  forth  ^ 
the  whole  court  held  it  was  well  enough,  and  they 
would  intend  it  dated  at  the  time  it  was  drawn'.  Ac- 
cordingly, in  a  modern  case,  where  the  first  count  of 

the      ,. 

ff  Stafford  v.  Forcer,  10  Mod.  312.  1  Str.  2^.  S.  C.      ^  Bayl.  101. 
^  Salk.  4^3.  And  see  9  East.  157, 8.    ^  Bayl.  101.      ^  Sal  vide  3  B.  & 

•r 

P.  174.  in  arguendo,    ^  De  la  Courtier  p.  Bellamy,  2  Sho.  422.  Bayl. 
103« 
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tht  declaration  stated  that  one  R.  C.  heretofore,  to 
Wit,  on  such  day,  drew  a  hill  bearing  date  the  day 
aforesaid ;  and  the  second  count  alledged  that  the 
daidR.  C.  afterwards,  to  wit  on  the  same  day,  drew  a 
certain  other  bill,  and  thereby  requested  the  drawee  to 
pay  two  months  after  date  thereof,  so  much;  after 
judgment  hy  default,  a  writ  of  error  was  brought,  on 
the  idea  that  the  second  count  of  the  declaration  was 
bad,  because  it  did  not  state  any  date  of  the  bill,  and 
the  day  of  drawing  was  only  to  be  collected  by  refe* 
rence  to  the  first  count,  where  the  day  was  stated 
under  a  videlicet  But  the  court  were  of  opinion  that 
the  case  was  not  distinguishable  from  De  la  Courtier 
and  Bellamy";  and  that  they  might  well  intend  the 
date  of  the  bill  in  the  second  count  to  have  been 
the  day  mentioned  in  the  first :  the  judgment  was 
therefore  afiSrmed ".  However  in  declaring  on  a  bill, 
check,  or  note,  dated  on  a  particular  day,  tl)e  usual 
mode  of  declaring  is,  to  state  that  on  that  day, 
the  party  made  his  bill,  &c.  bearing  date  the  same 
day. 

Datrd  Vy  It  is  said,  that  if  a  note,  &c.  payable  after  date,  be 

mistak^^.        dated  by  mistake,  the  declaration  should  state  that  it 

was  made  according  to  the  fact,  bearing  date  by  mistake 
on  another  day,  but  intended  to  be  dated  on  the  day 
it  i^  stated  to  have  been  made;  and  that  it  was  pay- 
able at  such  a  period  after  the  date  thereof,  that  is  to 
say,  after  the  day  when  it  was  intended  to  have  been 
dated ^  Biit  in  such  case,  it  would,  it  seems,  be  pro- 
per to  insert  two  counts  in  the  declaration:  one,  stat-  ' 
ing  the  bill  to  have  been  drawn  on  the  day  wlien  it 

'^     was 

■  Supri.    ■  Hague  i?.  French,  3  B.  &  P.  173.    *  Chit.  322. 
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Wte  dctually  ihide,  without  stating  any  date  at  all, 
payable  at  such  a  time  after  the  date  hereof,  so  a^  to 
meet  the  intention  of  the  parties,  which  might  be 
given  in  evidence;  and  another  count,  stating  the  bill 
to  have  been  made  and  dated  as  it  would  appear 
upon  the  face  of  it,  lest  the  intention  of  the  parties 
should  not  be  capable  of  proof. 

In  an  action  commenced  by  plaint,  upon  a  promis-  Count  id  in- 

.    /»    •  ^    'm.  '  -i?  -^  fcrior  court. 

sory  note,  in  an  infenor  court,  it  is  error,  if  it  appear  ^^  ^^^  ^^ 
.  upon  the  record  that  the  note  was  not  due  at  tlic  com-  <*««  ••  ">"»• 
niencement  of  the  suit.  Upon  a  writ  of  error  from  the  of  suit. 
Marshalsea  court,  the  case  was,  that  an  action  had  been 
broughtupon  a  promissory  note  made  payableon  the  28th 
of  April,  and  {allowing  three  days  olf  grace)  not  due  till 
the  1st  day  of  May.  The  plaint  was  entitled  of  the 
fi4th  of  April ;  and  after  verdict  and  judgment  for  the 
plaintiff,  it  was  assigned  for  error,  on  the  first  count, 
that  it  appeared  upon  the  record,  that  there  was  no 
cause  of  action  at  tlie  time  of  commencing  the  suit. 
It  was  observed  that,  supposing  the  capias^  which 
issued  the  1st  of  May,  to  have  been  the  commence- 
ment of  the  action,  then  it  was  brought  too  soon,  as  the 
defendant  had  the  whole  of  that  day  to  pay  the  money ; 
but  the  plaint  in  an  inferior  court  is  considered  as  the 
original,  and  the  court  nmst  take  the  note  to  have 
been  proved  as  laid,  so  tliat  it  appeared  upon  the  record 
that  there  was  no  cause  of  action  at  the  time  of  com- 
mencing the  suit;  and  no  defect  in  substance  is 
within  any  of  the  statutes  of  jeofail.  Accordingly, 
the  judgment  was  reversed  p. 


It 


P  Ward  V.  Honcjwood,  1  Doug,  61. 
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Place  where  It  18  proper  and  necessary  to  state  a  place  whf^e  ti^ 
datedl*^^' *^'  bill,  Stc.  uiay  be. supposed  to  have  been  made,  and  if  no 

such  place  be  stated,  in  declaring  against  the  drawer,  it 
may  be  cause  of  special  demurrer.  Where  the  instrument 
is  drawn  in  this  country,  it  is  sufficient  to  alledge  it 
to  have  been  made  at  the  pl^ce  where  the  venue  is 
laid»  wherever  it  may  be  dated*";  for  the  place  where  it 
was  made  is  transitory,  and  that  where  it  is  dated  is 
not  material,  not  being  part  of  the  description  of 
the  instrument,  as  the  day  of  the  date  of  it  is,  where 
the  instrument  is  payable  after  date,  and  therefore 
need  not  be  ever  noticed;  and  a  bill  may  be  drawn  at 
one  place,  and  bear  date  at  another.  But  if  an  inland 
bill  QT  promissory  note  be  stated  to  bear  date  contrary 
to  the  fact,  such  misdescription  of  the  instrument 
would,  no  doubt^  be  a  fatal  variance.  ' 

Distinction,  In  an  action  against  the  drawer  of  a  foreign  bill 
date7abroad  altogether  negotiated  abroad,  some  place  within  an 
or  in  Eng-     English  county  should  be  alledged  as  a  venue,   for 

otherwise,  perhaps,  the  declaration  will  be  bad  on 
special  demurrer';  but  there  does  not  appear  to  be 
any  occasion  for  stating  the  bill  to  have  been  made  in  any 
place  in  England,  contrary  to  the  fact,  if  it  has  been 
partly  negotiated  in  this  country;  in  which  case,  it  is 
sufficient  to  state  such  part  of  the  transaction  which 
actually  occurred  in  England,  to  have  happened  in  the 
county  where  the  venue  is  laid,  and  that  will  enable 
the  plaintiff  to  try  the  whole  cause  in  that  county. 
It  does  not  appear  to  be  necessary,  in  describing  any 
fact  in  its  nature  purely  transitory,  to  state  in  the  de- 
claration that  it  took  place  abroad,  or  on  the  high 

seas 

«iayH02.    'Bayl.  101. 
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seas,  according  to  the  fact";  although  in  particular 
cases,  where,  from  the  nature  of  the  thing,  tlie  injury 
tnus't  have  happened  on  the  seas,  as,  in  actions  fur 
taking  ships,  it  may  be  proper  to  state  the  fact  K 

m 
I 

V 

Although  in  an  action  against  the  drawer,  the  want  Want  of 
of  avenue,  iii  stating  the  drawing  of  the  bill,  may,  in  ^^"^^• 
some  cases,  be  cause  of  special  demurrer,  it  does  not 
follow  that  a  declaration  against  an  acceptor  or  indorser 
of  a  bill  or  note,  wherein  the  drawing  of  it  is  matter 
of  inducement,  would  even  be  demurrable  on  that  ac- 
count; and  it  is  clear  that,  in  any  case,  advantage  of 
such  an  omission  could  be  taken  by  special  demurrer 
only,  itJbeing  merely  formal. 

It  seems  equally  good  to  say,  that  the  party  drew  a  Making  or 
bill  of  exchange^,  or  7nade  a  bill  of  exchange,  or  •Ira^'^g  >>»>•# 
made  or  drew  his  bill  of  exchange ;  but  it  is  clearly 
unnecessary  and  superfluous  to  say,  that  he  made  and 
drew  his  bill  of  exchange.  There  may  perhaps  be  a 
difference  in  the  legal  effect  of  the  expression,  that 
he  drezv  his  bill,  and  that  he  made  his  bill,  the  latter 
seeming  to  be  more  comprehensive  than  the  foimer, 
and  including  the  negotiation  of  the  instrument; 
though  the  other  appears  to  express  merely  the  act  of 
writing  or  signing  it.  Where  the  defendant  demurred 
specially  to  a  declaration,  in  an  action  upon  a  bill  by 
the  payee,  and  shewed  for  cause,  that  it  was  not 
alledged,  nor  did  it  appear,  that  the  drawer  delivered 
it  to  the  plaintiff;  although  it  was  truly  urged,  that  the 
modem  precedents  of  declarations  on  bills  state  a 
delivery,  and  one   was  necessary  to  give  a  right  of 

action 

•2  H.B.  I6i.    *CQWp.  161  to  ISl.     ^  i  H.  Blac.  313. 
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action  to  the  payee^  the  court  were  clearly  of  opinioa 
that  there  was  no  foundation  for  any  objection  to  the 
declaration  on  that  account ;  for  the  detivery  of  the 
bill  by  the  drawer  to  the  plaintiff  was  included  in  the 
allegadon  that  the  former  made  the  bill ;  and  that  if 
the  maker  did  not  intend  to  put  the  bill  into  circula- 
tion  when  he  made  it,  the  party  might  defend  himself 
on  that  ground,  cm  the  general  issue.  -And  they  said 
that  mode  of  declaring  was  warranted  by  many  prece- 
dents*. 


Description 
of  inatru- 
laent 


In  declaring  on  a  promissory  note,  the  usual  form  of 
describing  it  is, .  ^'  a  certain  note  in  writing  commonly 
called  a  promissory  note,**  though  there  is  no  doubt 
but  that  it  would  be  sufficient  to  say,  that  the  party 
made  **  a  promissory  note,**  or,  ^*  a  note  whereby  he 
promised  to  pay."  In  declaring  on  a  bill  of  exchange^ 
it  is  simply  described  as,  **  the  bill  of  exchange  in  writh- 
ing" of  the  party ;  nor  is  it  necessary  to  state  expressly 
that  it  was  in  writing,  for  it  could  not  otherwise  be  a 
bill  of  exchange.  The  usual  mode  of  describing  a 
banker^s  check  is  to  ciAl  it,  ^'  a  certain  draft  or  order 
in  writing,  commonly  called  a  banker's  check";  and 
this  is  a  sufficient  and  proper  description  of  such  an  in- 
strument, ahd  perhaps  ^^  a  certain  draft"  or  **  a  certain 
order,  whereby,"  &c.  without  more,  would  be  sufficient; 
though  formerly,  when  instruments  of  this  kind  were 
not  so  much  in  use  as  they  are  now,  it  was  cus- 
tomary to  declare  upon  them  in  several  counts,  describ- 
ing them  in  different  ways,  as,  a  bill,  a  draft,  a  check, 
and  an  instrument  in  Meriting,  &c. 


If 


^Cliurohill  c.  Gardner,  7  D.  &  E.  596,7- 
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If  the ,  plalntifT  declare  that  the  defendant  made  a^  Signature, 
note,  and  wrote  it  with  his  proper  hand,  or,  his  proper 
hand  being  thereto  subscribed,  there  can  be  uo  doubt 
but  that  it  is  a  sufEcient  allegation  of  his  having 
signed  it;  inasmuch  as  there  needs  no  subscription 
where  the  instrument  is  written  by  the  drawer,  and 
his  name  is  in  any  part  of  it;  for  to  say,  "  I,  J.  S.  pro- 
mise to  pay,"  is  as  good  as  to  say,  "  I  promise  to 
pay,"  subscribed,  J.  S."^  Of  course,  "  I,  J-  S.  require 
J.  N.  to  pay,"  is  the  same  as,  "  J.  N.  pay"  the  instru- 
ment being  directed  to  him,  and  subscribed  by  J.  S. 
Where  an  action  was  brought  against  the  indorser  of 
a  promissory  note,  and  the  plaintiff  declared,  that  the 
drawer  made  his  note  in  writing,  (omitting  the  words, 
**  his  own  h^nd  being  thereto  subscribed,")  by  which 
]ie  promised  to  pay  to  the  defendant,  or  order,  so  much 
money ;  although  it  was  objected,  on  demurrer,  that 
it  did  not  appear  tliat  the  drawer  signed  the  note,,  it 
was  answered,  that  the  allegation  that  he  made  his 
note,  implied  that  he  signed  it,  for  he  could  not  other- 
wise make  it:  and  the  plaintiff  had  judgment \  So,  a 
declaration  on  a  note  was  holden  good  on  demurrer, 
where  the  plaintiff  said,  that  one  of  the  defendants 
made  it  for  himself  and  his  partner,  the  other  de- 
fendant, and  subscribed  it  with  his  own  hand,  whereby 
he  promised  for  himself  and  his  partner  to  pay;  for 
that  shewed  sufficiently  that  he  signed  it  for  himself 
and  partner ^  In  a  subsequent  case,  of  an  action  on  a 
bill,  a  writ  of  error  was  brought,  and  one  of  the  ex- 
ceptions  taken  to  the  declaration  was,  tliat  it  did  not 

aver 


^  Taylor  r.  Dobbins,  1  vStr.  399-  *  Elliott  v.  Cowper,  8  Mod.  307. 
1  Str.  609.  2  Ld.  Raym.  1376.  S,  C.  y  Smith  ^^.  Jarvis,  2  Ld  lUynj. 
1484.     £t  vidtantt  312, 
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tli^t  it  was  directed  Co  him;  which  would  undoubtedly 
jbe  good :  and  it  seema  su  fficieat  to  state  the  legal 
f^ct  of  the  bill,  as>  that  it  required  such  a  person  to 
pay,  or,  that  it  was  for  the  payment  of  such  a  sum, 
where  that  mode  of  statement  is  advisable*  At  all 
events,  it  appears  that  if  a  bill  be  directed  to  two  or 
more  persons,  yet  if  it  be  accepted  by  one  of  them 
only,  it  may  be  stated  to  have  been  directed  to  him 
.  alone,  fpr  that  is  the  fact,  as  far  it  goes',  and  the  cir-^ 
cumstance  of  its  having  been  directed  to  another  per- 
json  or  persons  who  refused  to  accept  the  bill,  is  quite 
immaterial  to  the  merits  of  the  cause,  or  the  form  of 
the  plain tiif's  writ  or  declaration;  as  no  plea  in  abate- 
ment could  have  been  pleaded  if  the  direction  had 
been  stated  verbatim. 


Of  bill  di- 
rccted  to  A. 
orB. 


If  a  bill  of  exchange  be  directed  to  A.  or  in  his 
absence,  to  B,  but  begin  thus,  "  Gentlemen,  pray 
pay,"  yet  in  case  the  bill  be  tendered  to  A.  who  pro- 
mises to  pay  as  soon  as  he  should  sell  such  goeds ;  in 
an  action  against  him  on  such  conditional  accept- 
ance, if  the  declaration  state  the  bill  to  have  been  di- 
rected to  him,  without  taking  any  notice  of  B.  it  is 
sufficient^. 


Description 
<|f  drawee. 


It  is  sometimes  proper,  in  order  to  avoid  an  appa- 
rent variance,  between  the  very  language  of  the  direction 
in  tlie  bill,  or  proof  of  the  legaleiSect  of  it  as  it  will 
appear  in  evidence,  and  the  allegation  of  it  in  the 
declaration,  to  state  that  the  bill  was  directed  ^to  the 
drawee,  by  the  name  and  addition  mentioned  in  the 
bill;  as,  if  his  name  be  mis-spelt,  or  his  addition  be 

mistaken 


K  Ante  108.     ^  Anon.  12  Mod  447. 
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mistaken  in  the  bill,  or  it  is  addressed  to  a  firm  not 
expressly  including  all,  or  the  true  names  of  the  partief 
composing  it :  but  unless  there  be  some  reason  of  this 
sort,  for  thus  describing  the  name  or  addition  of  the 
drawee  used  in  the  bill  itself,  such  description  had 
better  be  omitted,  as  it  may  possibly  occasion  a 
variance,  where  none  else  could  occur.  Where  there  Is  a 
difficulty  about  the  statement  of  the  direction  of  a 
bill,  01*  a  doubt  about  the  legal  effect  of  it,  a  second  ' 

count  is  sometimes  usefuL  The  same  observation 
applies  to  stating  the  description  of  the  payee  of  ^ 
bill  or  note,  as  the  drawee  of  the  former* 

It  has  been  already  observed,  that  the  alle^tion  of  l>^Hvcry  to 
the  making  of  a  bill  or  iiote  includes  the  delivery  of  it  ^^* 
to  the  party  in  whose  favor  it  is  dr^wn*;  therefore 
where  the  drawer  is  stated  to  have  made  tlie  bill,  and 
it  is  payable  to  any  particular  person,  it  is  unnecessary 
to  state,  expressly,  that  h*  delivered  it  to  the  payee, 
though  that  is  usually  stated;  and  soch  express  aver- 
ment may  be  necessary  where  the  bill  is  not  so  payable, 
as,  if  it  be  payable  to  beiirer  only*  If,  by  mistake,  the 
declaration  alledges  a  delivery  of  the  bill  to  thedraweej, 
instead  of  the  payee,  it  is  not  even  cause  of  special  de- 
murrer; because  it  shall  be  intended  that  it  had  beta 
previously  delivered  to  the  payee,  or  that  it  was 
aflterwards  returned  to  him;  or  else  the  allegation  ' 

shall  altoigether  be  rejected  as  suiplusage^.     Wheic 
a  bill  IS  payable  to  the  drawer  himself,  or  his  own 
order,  which  is  the  sam^f  in  legal  effect^  it  is  un- 
necessary 

^  Antt  317,  IS.    i  Smith  v.M'Clure,  5  East,  476. 
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necessary  and  improper  to  state  any  delivery  to  him- 
self. 


Stotcmerit  of  Having  considered  the  statement  of  the  fact  of  mak- 
strument  ^'  *^S  *  ^^^  ^^  VioXi^y  and  the  direction  of  the  former,  it 
how  consi-     next  becomes  necessary  to  consider  the  statement  of 

die  purport  or  effect  of  the  instrument;  and  here  it  may 
be  g^ierally  obsei-ved,  that  any  words  truly  indicating 
the  legal  effect  of  the  instrument,  will  be  equally  sufii* 
cient  with  a  statement  of  the  very  terms  of  it^.  But 
for  the  better  elucidation  of  this  subject^  in  shewing 
the  w]ay  in  which  the  tenor  and  effect  of  these  instru* 
ments  is  and  ought  to  be  stated,  we  shall  consider,  jSrst, 
the  statement  of  die  party  from  whom  that  effect  may 
be  alledged  to  proceed ;  secondly,  the  statement  of  the 
several  parts  of  a  bill  drawn  m  sets,  consisting  of  seve- 
ral parts;  thirdly,  the  time  or  place  of  payment; 
fourthly,  the  paity  or  parties  to  whom  it  is  to  be  made, 
and  it^  being  made  either  to  the  party  or  order,  pr 
bearer ;  and  fifUily  and  las^tly,  the  sum  for  whicli,  and 
the  account  on  which  they  are  drawn,  as»  for  value  re* 
cei\Ted,  &c. 


'  1 1 


Declaration  We  havc  before  seen,  that  if  one  of  several  drawers 
finned  by  one  ^  ^  promissory  note  be  declared  against  alone,  the 
person  only,   ^^f^y  niode  of  taking  advantage  of  that  circumstance  is 

by  pka  in  abatement^  as,  in  the  case  of  a  parol  con<- 
tract  not  in  writing*".     And  where  an  action  on  a  note 


was 


I"  4  D.  &  E.  471.  B.t  Tide  wUt  7i-    '  ^nie  309«      *»  5  Bur.  26lK 
12.*  Blac.  9^7* 


OK   BILLS   OF  £XCHAN6E|  &C.  385 

was  brought  against  one  defendant  only,  though  the 
note,  upon  the  face  of  it,  imported  to  have  been  made 
by  two  persons,  it  was  agreed  that  such  a  note,  actually 
signed  by  one  person  only,  would  be  good  as  the  separ 
rate  note  of  that  person,  and  might  be  declared  upon 
according  to  it's  legal  operation"*. 

It  is  improper  to  declare  against  one  of  two  drawers  Joint  and  se- 
of  a  joint  and  several  promissory  note,  tliat  they  jointly  that  defend- 
er separately  promised  to  pay,  and  such^  declaration  antandano- 
has  been  hotden  bad^pii  demurrer  i  for  although  the  or  separately 
plaintiff  may,  in  such  case,  bring  his  action  against  ?!^"**'*^^J 
either  or  both  of  the  drawers,  at  his  election,  iuid  if  murrcr. 
the  action  be  brought  against  both,  he  may  declare 
as  above ;  yet  that  is  not  right  in  an  action  against  one 
only,  for  he  should  declare  generally,  that  the  defend- 
ant, by  his  note,  promised  to  pay;  and  a  several  note 
by  the  defendant  and  another  would  be  good  evidence, 
as,  where  there  are  several  obligors,  and  one  only  is 
sued,  no  mention  is  made  in  the  declaration  of  the  other 
obligors.     Suppose  the  note  be  to  pay  JO  SO  or  JOlOO^ 
the  plaintiff  is  intitled  to  either,  but  uncertain  which 
till  he  has  made  his  election ;  for  he  that  speaks  in  the 
disjunctive  says  true,  if  either  member  of  the  disjunc- 
tive be  verified,  whereas  he  that  speaks  in  the  conjunc- 
tive,  affirms  both  parts  of  what  he  says  to  be  true^ 

In  one  case,  where  the  declaration  stated  the  note  to  if  uncertain 
have  been  made  by  the  defendant  and  another  person,  ^*^^h,  cnror« 
and  the  verb  was  ix\  the  singular  number  (fecit)  so 

that 

""  Roberts  v.  Peake,  1  Bur.  323.      «  Butler  9.  Malissy,  1  Str.  76. 
Std  tide  Neftle  v.  Ovington,  Tost  S>96L 

Y  9 


Hff  DECLARATION   IK   8TEC1AL  AS0UHP8IT 

that  it  did  not  appear  to  have  been  signed  by  the  dcv 
fendant,  and  the  note,  as  set  out  in  the  declaration, 
was,  that  the  defendant  and  the  other  person  named 
promised,  jointly  or  severally,  upon  argument,  th0 
judgment,  which  had  beon  given  fiur  the  plaitrtiii;  was 
reversed  ^  . 

-^*jer,  that  However  it  seems  from  a  subseoueiilt  caafti  that  a 
or  aev^raliy  declaration  stating  the  defendant  and  another  to  hav^ 
pioiiiisffd.      made  their  promissorjf  note,  by  which  they  j<nntly  «r 

severally  promised  to  pay,  13  not  error  j  for  where  tl>e 
plaintiff  30  declared,  against  one  drawer  only  of  a  not^ 
and  the  defendant  let  judgment  go  by  default,  and  af« 
t^r wards  brought  a  writ  of  error;  Lord  Mansfield  said, 
that  if  the  word,  *^  or,"  was  to  be  understood  in  this 
ca^e  to.  be  a  disjunctive,  the  person  Co  whom  it  is  payr 
able  is  to  elect  whether  the  note  shall  be  joint  or  seve- 
ral, and  if  &Q,  he  had  made  his  election ;  but,  ^^  or,"  in 
this  case  is  s3nionimou&  to,  ^^  and  ;"  they  both  piomiae 
that  they  or  one  of  them  shall  pay,  theq.  botih  and  each 
i&  liable  in  $olidum\ 

Proper  form  Where  the  note  13  joint  and  several,  the  common 
on  johit  and'  ^^^  ^^  declaring  agaxnat  all  the  drawers  jointly,  is,  to 
several  note,    state  th^t  they  all  made  th^ir  note,  aijd  thereby  pro- 

mised,  &c/  and  if  the  cteclaraAioQ  is  against  one  of  them 
only,  tliat  that  one  made  his  note,  and  promised;  with- 
I  out  statiqgv  11^  either  case,  tlmt  the  drawers  made  tiieir 

.  joint  and  several  note,  or  jointly  aod  severally  premised 
to  pay ;  for  though  the  note  was  joint  and  srreral  oqei^f 
it  Qo  longer  r^niains  so,  and  .therefore  it  is  quite  imma- 
terial 

P  Neale  v.  Ovington,  2  Ld.  R&ym.  1544.  ff  Str.  ^191 S^  C.    ^  Rets  v. 
Abbott}  Cowp.  83!?.  Et  vide  ax^t  ^2,  3.    '  1  Esp.  Rep.  135. 
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terial  that  it  Was  ever  so ;  and  if  it  was  joint  €ind  seve* 
xal  at  the  time  of  making  it,  it  was  then  either  joint  or 
several  at  the  election  of  the  payee.  But  certainly  no 
objection  could  be  made  if  the  plaintiff  were,  in  declar- 
ing against  all,  or  one  only  of  the  drawers  of  a  joint 
and  several  note,  to  state  it  to  have  been  made  accordr 
ing  to  the  fact 

•  « 

In  an  action  upon  a  bill  consisting  of  several  parts,  Bill  of  seven) 
if  th^  plaintiff  has  each  part,  it  may  be  doubted  whe-  ^*'  ** 
ther  he  need  take  notice  of  the  condition  usually  iur 
serted  in  foreign  bills,  topay'the  particular  part  on  which 
the  plaintiff  declares,  *^  the  other  parts  of  the  same 
tenor  not  being  paid,"  because  all  the  parts,  collectively, 
make  an  unconditional  bill.  Where  he  has  not  each  > 
part^  it  should  seem  more  correct  to  state  that  the 
drawer  made  his  certain  bill  of  exchange  in  writiiigy  in 
so  many  parts,  by  one  of  which  he  requested,  &g. 
skating  each  part  separately,  with  the  condition  as  e!x- 
pressed  ih  each.  Btit  the  usual  form  of  declaring  is  to 
state  only  one  part  of  the  bill,  with  the  condition  con- 
tained in  ity  andl  to  alledge  that  the  party  did  not  pay 
either  of  the  other  {>artSi  assigning  the  formal  breach, 
at  the  end  of  the  declaration,  with  express  reference 
only  to  that  part  on  which  the  declaration  is  framed". 

If  the  instrument  be  expressly  made  payable  at  a  Timeor  place 
certain  time  or  place^  that,  being  part  of  the  contract,  &c^*^^ 
must  be  taken  notice  of  in  the  declaration,  and  stated 
accbrding  to  the  fact,  otherwise  there  will  be  a  fatal     . 
variance;   the  statement  of  a  general  or  unqualified 

contract 

•Bayl.  105,  6^ 
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contract  not  being  capable  of  proof  by  ijse  existence  of 
a  particular  or  limited  one.  But  if  the  contract  in  it's 
terms  be  general,  though  capable  of  being  reduced  to 
a  certainty,  as,  if  a  bill  of  exchange  or  promissory 
note  be  payable  at  sight,  or  on  demand,  it  may,  of 
course,  be  so  stated  in  the  declaration ;  and,  in  gene* 
lal,  the  plaintiff  may  in  his  declaration  either  pursue 
the  tenns  of  the  contract^  or  state  it  according  to  it's 
legal  effect.  Indeed  there  is  no  greater  uncertainty  in 
stating  a  bill  or  note  to  be  payable  at  or  after  sight,  or 
demand,  than  there  is  in  alled^ng  it  to  be  payable  to 
order  or  bearer ;  and  as  such  instruments  may  legally 
be  made  so  payable,  there  can  be  no  possible  objection 
tp  state  thaii  as  they  were  mad^\ 

Note,  ftc.  If  a  note  or  bill  be  payable  upon  a  contingency,  or 

contingency,  "be  not  absolutely  payable  at  all  events,  it  is  not  a  p^ 

gotiable  instrument,  so  as  to  enable  an  indqrsee  to  de- 
clare upon  it  in  any  shape.  But  if  it  coi^ld  be  declared 
upon  at  all,  the  instrument  should  be  stated  as  it  was 
really  made,  and  it  ought  to  be  averred  Uiat  the  con* 
tiqgency  has  happened,  or  the  instrument  become  ab* 
solute  (5);  and  if  the  plaintiff  declare  upon  it  as  abso- 
lute, 

*  5  East,  478,    ^ 


■■  I  I.  ■'  ■■  ■   .■>> 


(5)  K1VO8TOK  t,  LoKG,  M.  25.  Geo..  3. 
^**^'***5iy  Assumpsit  \>y  assignee  of  an  instr^m^qt,  declc^re^  oq  ^s  ^  bill  of 

astigncCy  of  bin  *     * 

paytbie  onfloa*   exchange,  payftble  upon  a  contingency.     Demurrer  to  the  declara- 

\|xigeiicy,  with* 
•tttavemngit       uOn. 
luppenedybeld 


SS 


Chamhrey  for  demurrer.    First,  the  declaration  doci  not  ave?  the 
contingency,  to  have  happened.    2dly.  This  is  i^ot  a  bill  of  exchangc« 
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late,  when  it  was  originamy  conditional  only,  there  will 
be  a  variance  between  the  declaration  and  the  instra** 
ment,  for  want  of  setting  out  the  conditions :  there- 
fore where  the  plaintiff  declared  as  indorsee  of  a  pro* 
missory  note,  as  an  absolute  one,  payable  on  the  death 
of  a  person  named  in  it,  whereas  it  appeared  upon  the 
face  of  it  to  have  been  given  upon  two  several  condi- 
tions (it  being  payable  pn  the  death  of  that  person,  pro* 
vided  he  left  either  of  the  two  persons  by  whom  it  was 
drawn  sufficient  to  pay  the  money^  or  they  should  be 
otherwise  able  to  pay  it ;)  the  court,  for  the  a^ove  rea»  » 
sons,  on  a  special  case  reserved,  gave  judgment  for  the 
defendant^  9s  upon  4  Qonsuit\ 

Where 

^  Roberts  V.  Peake,  1  Bur.  323. 


WUsoHi  contra.  The  drawer  has  called  it  so,  and  has  made  it  ne- 
gotiable \  the  conditions  arc  lo  af!cct  only  the  original  parties,  and  not 
third  pi^rsons,  who  cannot  know  them.  The  court  wil)  presume  every 
thing  against  those  ^yho  have  sent  out  this  as  a  bill  of  exchange.  It  is 
like  the  case  of  a  bill  drawn  on  a  steward,  requiring  him  to  pay  ^*  out 
of  W.  S/s  jnoncy."  The  uncertainty  appears  on  the  face  of  the  bill. 
There  are  cases  where  the  acceptor  may  be  liable,  though  the  drawer 
is  not;  as,  in  the  case  of  a  forged  bill  accepted*  The  acceptance  waa 
a  twelvomonth  after  the  drawing,  that  it  might  be  seen  whether  the 
terms  were  complied  with. 

Lprd  Maksfibld.  Unless  this  is  a  bill  of  exchange,  it  is  not  as- 
signable and  the  plaintiff  has  no  right ;  it  must  be  so  at  the  creation 

■ 

of  it,  if  at  all.     In  this  case,  it  certainly  was  not  a  bill,  for  it  was  ori"- 
ginally  payable  on  a  contingency. 

BuLLEB,  J.  This  would  be  going  much  further  than  the  case  of 
the  bill  on  the  steward,  mentioned  by  Mr.  Wilson.  It  is  not  true  that 
the  drawer  has  given  this  all  the  appearance  of  a  bill  of  exchange. 
The  contrary  is  apparent  on  the  face  of  it.— ^Judgment  for  defendant. 
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Bill  or  note| 
returned. 


payable  at 

particular 

place. 


1  Wlmre  a  bill  or  note  hsm  heen  retunied  to  d»&  p^yot 
or  indorsee,  after  his  having  negotiated  it»  in  declaring 
upon  it,  he  need  only  state  his  original  title  to  the  bill^ 
without  noticing  how  he  parted  with  it,  and  it  came 
back  to  him'';  for  when  it  is  returned,  he  is  referred  to 
his  originsd  title '^.  But  if  he  has  berat  put  to  any  ex«- 
pence  on  the  return  of  the  instrument,  it  may  be  pro- 
per to  state  the  special  circumatances  in  one  couMt,  and 
afterwards,  in  another,  to  declare  generally,  lest  those 
circumstances  should  be  deemed  necessary  to  be  proved, 
•and  should  not  be  capable  of  proof. 

Where  it  is  no  part  of  the  contract  that  the  bill  or 
note  should  be  paid  at  a  particular  house,  or  place.  It  is 
not  necessary,  or  proper,  to  state  in  the  declaration 
that  it  was  drawn  so  payable.  And  where  the  maker 
merely  appointed  the  house  of  his  banker  as  the  place 
where  he  waa  to  be  called  upon  for  payment,  by  a  me- 
morandum made  by  him  at  tlie  foot  of  the  note,  that 
ht  would  pay  it  at  the  house  of  certain  bankers  with 
wliom  he  had  a  cash  'account,  it  was  holden  no  part  of 
the;  contract  that  the  note  should  be  paid  at  that  house, 
so  as  to  make  it  necessary  to  state  the  memorandum  in 
the  declaration ;  although  it  was  both  an  undertaking 
that  there  shodkl  be  eash  there,  and  also  an  order  to 
the  bankers  to  pay  it*. 


Dcftcription  The  observations  made  upon  the  statement  of  the 
howlbni'&c^  particular  deacriptionof  the  drawee  of  abill,  arc  equally 
payable.        applicable  to  that  of  a  payee  of  a  bill,  or  note.    Any 

further  observ  ations  on  that  subject  will  therefore  be 

unnecessary. 


"  Chit-  323.  j.    '^  7  D.  &  E.  572.  Per  Lawrence,  J.    »  Saundersoa 
V.  Judge,  2  H.  6.  5O9. 
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«iinece6toiyy.  Whcrethe  payee  baorfeal  j^erson^andthft 
biU»  &c,  is  payable  to  order  or  bearer,  it  should,  of  course^ 
be  stated  to  be  payable  according  to  the  fact;  and  if  it 
be  aliedged  to  be  payable  to  a  different  person,  or 
transferable  by  a  different  mode  of  negociation  than  is 
mentioned  in  the  instrument,  as,  if  it  be  stated  to  be 
payable  to  order,  instead  of  bearer,  or  vice  versa,  the 
variance  will,  in  general,  be  fatal.  Some  words  au-  ' 
tfaorizing  a  transfer  must  be  stated,  unless  the  acttoa 
be  by  the  pay^  (6) ;  but  tben^  it  has  b«en  often  raled^ 
any  such  words  are  unnecessary*. 


But  in  this  respect,  as  in  all  otiiers,  a  bill  or  note  When  pay- ' 

able  to  ticliN 
tious  payee* 


may  be  stated  either  according  to  its  legal  effect,  or  *^^^  ^  ^"^^^ 


the  very  fact  of  the  case.  Where  A.  hating  signed  his 
name  to  a  h\wk  piece  of  paper^  and  delivered  it  to  B. 
for  the  purpose  of  drawing  a  bill  as  ,the  latter  should 
think  fit%  and  B.  made  it  payable  ta ^-fictitious  payee 
or  order,  auii  indorsed  it  for  a  good  consideration  to  C. 
who  was  ignorant  of  the  previous  transaction ;  it  was 
bolden  that  C.  might  declare  upon  the  bill,  stating  it 

.    to 

■ 

yjnte  322.      »  Moore «. Paine,  Cas.  temp.  Hardw.  288*     ''Fide 
0nte  308. 


(JB)  SAVXDEtts  r.  GiBBs»  M.  23.  Geo.  3. 

i 

Action  on  a.  promissory  nole^  by  th¥  pa.yf^    fhsmmrrer  to  (nte  cofiot  iVciaraHon  by 
0f 'the  declaration,  because  it  did  not  state  the  note  to  be  payable  to  ^t||te  note,  &c. 
order.     Ckombrcj  in  support  of  the  demurrer,  objected,  that  the  note,  JjJ^^*^ ******** 
iiot  being  made  payable  to  ordx^r,  could  not  be  declared  upon,  without 
shewing  a  consideration.     But  the  court  over-ruled  the  objection^  say- 
ing;)  that  it  was  every  day's  practice,  ta  declare  in  the  form  adopted. 

Judgment  for  plaintiff. 
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to  be  drawn  by  A.  payable  ta  bearer;  cr,  stating  the 
troe  facts  of  the  case^ 

To  order  If  by  bill,  note,  or  other  writing,  money  is  to  be 

paid  to  a  man's  order,  it  itt  due  to  hknseif  %  and  a  bill 
payable  to  a  man  and  his  order^  or  to  his  order  only, 
is  one  and  the  same"^;  therefore  if  a  bill  or  note  be  so 
payable,  the  plaintiff  may  state  it  either  according  to 
the  very  fac^  as  being  payable  to  his  order,  or  him  and 
his  order,  or,  acceding  to  tlie  le^  effect  of  it,  as  pay* 
able  to  himself  % 

Sum  or  sums      The  sum  for  which  the  bill  was  drawn,  bein«:  a  ma- 

terial  part  of  the  contract,  must  be  stated  according  to 
the  fact,  and  in  the  language  of  the  body  of  the 
instrument ;  but  if  there  be  a  different  sum  mentioned 
in  figures  upon  any  other  part  of  the  instrument  than 
that  which  is  mentioned  in  the  body  of  it,  it  is  proper 
to  add  a  second  count,  stating  the  instrument  to  have 
been  drawn  for  the  payment  of  the  former  sum;  espe- 
cially if  that  be  the  sum  which  was  in  fact  intended  to 
be  payable  ^  If  a  note  be  payable  by  instalments,  it 
should  be  so  stated  in  the  declaration^ 

Declaration  It  is  an  extremely  clear  rule  that  every  contract  or 
^Jj^^^|*yj  instrument  ought  to  be  declared  on  according  to  its 
stead  of  A.  by  legal  import*.  But  uriiere  the  plaintiff  declared  on  a 
aista  e.        promissory  note^made  by  one  Collins,  payable  to  the 

plaintiff  or  order,  and  afterwards  indorsed  by  him  to 

the 

« 

^  Vcrc  V.  Lewis»  3  D.  &  £.  182.  Minet  v.  Gibson,  3  D.  &  £.  4S1. 
1  H.  B.  5$9,  S.C.  Collis  V.  Emett,  1  H.  B.  313.  But  see  the  opinions 
pf  Eyre,  C*  J.  Heatb,  J.  and  Thurlow,  C.  Id.  598,  &c.  in  Minet  and 
Gibson.  «  2  Sho.  8.  5  East,  476,  S.  P.  ^1  Mod.  125. 1  Wils.  190. 
S.P.    «9ayKl05.    ^  AnteSU.    ti<it/e  104.  331. 
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the  defendants^  who  reindorsed  it  to  the  plaintiff;  after 
verdict  for  the  plaintiff  on  non  assumpsit ^  the  judg^ 
ment  was  arrested ;  for  nothing  can  he  clearer  in  law, 
than  that  an  indorsee  may  resort  to  either  of  the  pre* 
ceding  indorsere  for  payment,,  whereas  the  case  dis* 
closed  by  the  declaration  was  an  attempt  to  reverse 
this.  Lord  Kenyon,  C.  J.  however,  admitted  that  a 
case  might  happen,  in  which  the  plaintiff,  under  the  / 
above  circumstances,  might  have  declared,  so  as  to 
shew  that  he  was  substantially  entitled  to  recover  on 
the  note  in  question ;  as,  that  his  own  name  was  ori- 
ginally used  for  form  only,  and  that  it  was  understood 
by  all  the  parties  to  the  instrument,  that  although  it 
was  nominally  made  payable  to  the  plaintiff,  it  was  in 
fact  to  be  paid  to  the  defendant ;  if  such  were  the  case^ 
the  note  ought  to  have  been  declared  on  according  to 
it's  legal  import  A  name  may  be  omitted  in  the  de-- 
claraticm,  if  the  legal  operation  of  the  instrument  re- 
quires it  But  the  declaration,  in  the  form  in  which  it 
was  drawn  in  that  case,  stated  facts  subversive  of  the 
plaintiff's  title  ^  The  effect  of  the  above  decision  is 
thus  stated  in  Mr.  Justice  Bayley's  excellent  treatise 
on  bills  of  exchange.  **  A  bill  or  note  intended  to  have 
^<  been  payable  to  A.  that  he  might  guarantee  the  pay- 
*^  ment  to  B.  but,  through  ignorance  or  mistake,  made 
*^  payable  to  B.  and  by  him  indorsed  to  A.  and  then 
^  indorsed  back  by  A.  to  JSlfJcnay  be  stated  to  have  been 
*<  made  payable  to  AV- 

With  respect  to  stating  the  cause  or  consideration  For  value  ro- 
for  which  the  instrument  is  drawn,  as,  for  value  re-  ^*^*^^>  ^^ 
ceived,  &c,  that  is,  in  general,  unnecessary,  in  declar- 
ing 

^         *  Bishop  c.  Hayward,  4  D.  Sc  £.  470.    *  Bayl.  105, 
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Ing  in  assumpsit^ y  though  it  may  be  othcririsc  in  debt^ 
But  if  it  be  untruly  stated,  though  H  was  unnecessary 
to  state  it  at  all,  a 'variance  will  be  fetal;  for  xrhtm 
Btated,  it  is  part  of  the  description  of  the  contract. 
However  in  a  late  case,  which  is  not  yet  reported,  where 
the  declaration  stated  a  bill  or  note  to  be  drawn  for 
i>alue  received,  and  it  was  expressed  to  be  for  amount 
received,  although  the  plaintiff  was  nonsuited  at  the 
trial  for  the  supposed  variance,  yet  the  court,  on  a  mo- 
tion  for  a  new  trial,  held  that  the  declaration  was  well 
enough  adapted  to  the  case,  as  there  was  not  a  material 
variance  from  the  contract  in  point  of  legal  eflfect  So, 
where  one  of  the  exceptions  taken,  in  arrest  of  judg* 
ment,  in  an  action  on  a  bill  against  the  accfeptor  was^ 
that  the  bill  was  not  laid  to  be  drawn  for  value  received, 
but  for  value  in  the  hands  of  the  defendant,  of  money 
lent  of  the  plaintiff,  whereas  it  was  intended  to  be  of 
money  lent  by  the  plaintiff,  the  court  held  that  the  al- 
legation that  the  bill  was  drawn  for  value  in  the  de- 
fendant's hands  was  sufficient,  and  the  other  words 
toiight  be  n^ected  as  surplusage ;  they  also  held  that 
the  meaning  of  the  rest  of  the  words  must  be  taken 
notice  of  by  the  court,  namely,  that  the  money  was 
lent  hj  the  plaintiff,  though  that  was  not  correctly 
expressed^ 


Statement  ^f     In  considering  the  form  of  stating  the  acceptance 
acceptance,    ^^  ^  j^-jj  ^f  exchange,  we  shall  observe,  first,  when  an 

how  consi-  ^  o  »         .  »         -7 

dered.  acceptance  is  necessary,  or  proper  to  be  stated ;  S.dly, 

what 

i  2  Ld.  Raym.  1 543.    ^  2  B.  &  P.  78.    ^  Eresl^ine  o.  Murray,  2  Ld. 
Raym.  1542. 


* 
\ 
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vhat  shall,  in  general^  be  deemed  a  sufficient  allegation 
of  aa  acceptance;  Sdly,  the  statement  of  the  party  who 
is  alledged  to  make  the  acceptance ;  4thly,  the  time 
>wlien  it  is.  stated  to  have  been  made;  5thlyy  the  place 
pf  it;  and  lastly,  the  manner  in  which  it  must  be  stated 
to  have  been  made,  as,  that  it  was  in  writing,  accordr 
iag  to  the  custom  of  merchants ;  and  how  to  state  it, 
where  the  acceptance  is  general,  or  special. 

Unless  in  actions  against  acceptors,  or  on  bills  pay-  Where  ac- 
able  at  or  within  a  limited  time  after  sight,  the  ac-  g^oSid^bc 
ceptance  need  not  be  stated " ;   but  in  these  latter  stated, 
cases,  as  the  liability  of  any  of  the  other  parties 
to  the  bill  depends  upon  the  acceptor's  default,  and 
that  is  regulated  by  the  acceptance,  either  that,    or 
the  presentment  and  refusal  to  accept,  must  be  al- 
ways alledged. 

It  is  never  necessary,  nor  is  it  usual,  in  declaring  What  alie- 
on  an  acceptance,  to  state  that  the  bill  was  presented  g^ffi^^eni  *^ 
or  delivered  to  the  drawee  for  that  purpose ;  the  usual  in  general. 
form  being,  that  he  accepted  it^  according  to  the  custom 
of  merchants ;  which  includes  every  thing  necessary 
to  an  acceptance.     And  altliough  it  be  alledged  in  . 
the  declaration  on  a  bill  of  exchange  against  the  ac- 
ceptor, that  the  plaintiff  delivered  the  bill  to  the  de- 
fendant (before  acceptance,  and  it  do  not  appear  that 
he  ever  re-delivered  it  to  the  plaintiff,  and  that  be  as- 
signed as  special  cause  of  demurrer;    the  objection 
will  not  hold,   if  the  deelaratien  state  that  the  de- 
fendant,  upon  sight  of  the  bill,  accepted  it  according 
to  the  custom  of  merchants. — For  the  acceptance  of 

the 

r 
J 

"»  Bayl.  106. 
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the  bill|  which  is  admitted  by  the  demurrer^  must  be  taken 
to  be  a  perfect  acceptance,  so  as  to  vest  a  right  in  the 
party  to  sue  upon  it ;  and  if,  after  such  acceptance,  the 
acceptor  improperly  detain  the  bill  in  his  hands,  the 
other  party  may,  nevertheless,  sue  him  on  it,  and  by 
giving  him  notice  to  produce  the  bill,  in  case  of  his 
default  to  do  so,  give  parol  evidence  of  the  instru* 
ment". 

Acceptance        As  an  acceptance  may  be  stated  either  as  it  was  in 
^^^  ^^      fact  made,  or  according  to  the  legal  effect  of  it ;  if  a 
drawees,  or,    bill  be  accepted  by  one  of  severaLdrawees,  for  himself 
***  *    ™*       and  the  other  drawees,  it  may  be  so  alledged,  or,  the 
.    ^    plaintiff  may  declare,  generally,  that  all  the  persons 
on   whom  the  bill  was   drawn,  accepted  it    It  has 
already  been  observed  that  if  a  bill  be  accepted  in  a 
firm,  and  the  action  be  against  the  parties  to  that  firm, 
the  proper  mode  of  stating  the  acceptance  is,  that  the 
defendants  (naming  them)  in  such  a  firm,  accepted  the 
bill;   but  if  the  action  be  not  brought  against  the 
parties  composing  the  firm,  it  is  sufficient  to  allude 
to  the  description  of  the  firm  as  contained  in  the  in- 
strument, or  to  speak  of  a  certain  person  or  persons 
'    generally,  as  accepting  the  instrument  in  such  a  firm, 
or  using  the  firm  in  which  it  was  accepted  ^ 

By  agent  If  a  bill  be  accepted  by  an  agent,  tihe  plaintiff,  in 

declaring  on  it,  may  state  eitlier  that  it  was  accepted 
by  the  drawee  himself,  that  being  the  legal  effect  of 
«uch  an  acceptance;  or  he  may  alledge,, according  to 
the  fact,  that  it  was  accepted  by  his  agent,  and  any 
words  importing  as  much  will  suffice  for  this  purposed 

Where 

»  Smith  V.  M'Clure,  5  East  476.     •  Bayi:97,  &c.  Anic  310. 
9.  Ante  311. 
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Where  it  was  objected,  on  demurrer  to  a  declaration  By  defend- 
to  a  bill  of  exchange  against  one  of  several  acceptors^  ^^^^ 
that  it  stated  the  defendant  and  another  to  have  ac- 
cepted th)B  bill,  and  thereby  become  jointly  liable,  in 
which  case  they  ought  to  have  been  both  suied ;  the  court 
hinted  a  strdng  opinion  that  there  was  no  foundation 
for  the  objection,  but  that  if  it  had  any  weight  at  all, 
which  they  doubted,  it  should  either  have  been 
pleaded  in  abatement,  or  pointed  out  as  a  special 
cause  of  demurrer  ^ 

If  an  executor  declare  on  a  bill  given  fot  a  debt  la  action  by 
laid  to  be  due  to  his  testator,  it  is  necessary  to  prove 
that  the  acceptance  was  in  the  testator's  lifetime. 
In  such  cases,  it  is  usual  to  state  it  to  have  been  so 
madci  btitfrom  the  authority  alluded  to^  it  appears  that 
the  court  will  intend  it  to  have  been  so,  and  require 
proof  of  the  fact,  where  the  bill  is  stated  to  have  been 
drawn  in  the  life-time  of  the  testator,  under  a  pre- 
sumption, as  it  seems,  that  he  continued  alive,  the 
Contrary  not  being  shewn. 

In  general,  the  day  on  vf^hich  the  acceptance  of  Ae  Tune  of  ao* 
bill  is  stated  to  have  taken  place  is  immaterial.  But  it  is  ^P^***^ 
said,  that  where  the  time  of  payment  depends  upon  the 
presentment,  the  very  day  of  the  acceptance  should  . 
be  shewn "».   However,  where  the  plaintifFdeclared,  diat 
J.  S.  drew  a  bill  of  exchange  upon  the  defendant,  and 
that  afterwards,  on  such  a  day  (which  was  after  the 
bill  had  become  due)  he  shewed  the  bill  to  the  de- 
fendant, who  promised  to  pay  the  money  according 

to 

P  7  O.  &  £.  596, 7.  Et  vide  cute  509.    ^  Bayl,  IO6. 


/^ 


^38  DECLAUATION   IN   SPECIAL  ASSUMPSIT 

to  the  tenor  and  effect  of  the  billi  after  verdict  for 
the  plaintiff  on  non  assumpsit y  it  was  moved  in  arrest 
of  judgment  that  the  promise  appeared  to  be  incapable 
of  performance,  for  the  day  pf  payment  being  past  at 
the  time  of  the  acceptance,  the  defendant  could  not 
pay  according  to  the  tenet*  and  efiect  of  the  bill ;  but 
the  whole  court  were  of  opinion  that  the  promise  in 
the  declaration  amounted  to  a  promise  to  pay  generally. 
And  Holt,  C.  J.  took  a  distinction,  where  the  day  of 
^  '  payment  is  p^t  at  the  time  of  the  acceptance,  as  it 
was  in  that  case,  and  where  the  day  of  payment  is  to 
come ;  that  in  the  former  case,  an  acceptance  to  pay 
according  to  the  tenor  and  effect  of  the  bill  will 
amount  to  an  express  promise  to  pay  it,  generally,  for 
it  is  impossible  to  pay  the  money  according  to  the 
bill ;  but  it  is  better  in  such  case,  to  declare  of  a  gene- 
ral promise,  without  restraining  the  statement  of  it  bj^ 
the  words  "  according  to  the  tenor,"  &c.  Otherwise 
it  is  in  the  latter  case ;  for  if  the  plaintiff  declares  that 
before  the  day  appointed  for  the  p;ayment,  the  defend- 
ant accepted  the  bill,  to.  pay  it  according  to  its  tenor 
and  effect,  and  it  appears  upon  the  evidence  that 
the  acceptance  in  feet  was  after  ikie  day  of  pay- 
ment, that  would  be  against  the  plaintiff*.  However 
It  is  said,  this  may  perhaps  be  doubted*. 

Acceptance  It  may  also  be  observed  that  if  an  acceptance  is  al- 
part^cukr  lodged  generally,  it  will  be  deemed  to  have  been  t^j 
time,  or       made ;  and  therefore  if  the  acceptance  be  special,  to 

pay  at  a- different  tiine  from  that  mentioned  in  the 

body 

'  Jackson  r.  Pigott,  1  Ld.  Raym.  864,  fL  12  Mod.  212.   S.-C. 
llitford  t7.WftlUcott,  1  Salk,  129-  1  Ld.  Raym.  574.  S.C.    •  Bayl.  XOJ. 
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body  of  the  bill)  or  at  a  particular  place  only,  or  in 
a  particular  manner,  or  for  part  of  the  money  only, 
it  must  be  so  stated. 

We  have  seen^  that  it  is. not  netessaty  to  state  that  Need  not  say 
the  acceptance  was  in  writing*;  and  where  it  is  by  wMm^wS- 
parol,  as  it  may  be,  and  sometimes  is,  an  allegation  '^^s*  pr  ao 
that  it  was  in  writing  ^frould  be  inlproper,  and  probably  the  custom, 
would  be  deemed  a  fatal  variance.     An  allegation  that 
the  acceptor  subscribed  his  own  proper  hand  to  the  bill 
in  making  the  acceptance,  is  equally  unnecessary "" ; 
and  if  possible,  still  more  dangerous  and  improper". 
It  is  also  unnecessary  to  state  the  acceptance  of  a  bill 
to  have  been  according  to  the  usage  and  custom  of 
merchants^  though  it  is  usually  so  stated ;  and  we  have 
seen  that  where  an  acceptance  is  stated,  it  must  on 
deniurrer,  be  taken  to  have  been  a  perfect  acceptance, 
so  as  to  vest  a  compleat  right  of  action  in  the  holder 
ofthebill^ 

*  Ante  318.    ^  2  Ld  Raym.  1542.    »  Ante  90,  1.    ^  Ante  308. 
335,  6. 
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CHAPTER  XI. 


OF   THE   PECLARATION    IN    SPECIAL   ASSUMPSIT,   ON 

BILLS   OF   EXCHANGE,  &C. 

AND   BEKSIK,  OF  THE   ALLEGATIONS  OF  THE  TRAKSFES^  AND    PRE- 
BENTMEKT  THEREOF;    NOTICE;    PROTEST;    LIABILITY, 
AND    PROMISE   TO   PAY,   &C. 


Statement  of  TN  Considering  the  statement  of  the  transfer  of  in- 
corTsld^crcd?^        struments  of  this  nature,  it  will  be  proper  to  notice, 

first,  the  party  making  the  transfer;  secondly,  the 
time  on  Avliich  it  is  usually  alledged;  thirdly,  the  mode 
in  which  it  is  stated  to  Have  been  made,  as,  by  writing 
and  delivery ;  fourthly,  the  statement  of  the  effect  of 
it,  with  respect  to  the  sum  due,  the  party  or  parties  by 
whom  it  is  made  payable  by  the  transfer,  and  how 
the  transfer  is  stated  to  have  been  made;  fifthly,  what 
indorsements,  &c,  must  be  stated,  or  may  be  omitted, 
where  there  are  several ;  and  lastly,  the  necessity,  and 
propriety,  of  alledging  that  no  order  was  made,  where 
the  instrument  is  payable  to  the  plaintifi^s  own  or^ler. 

Description       Jn  statine  an  indorsement  of  a  bill  or  note,  if  payable 

of  party        *  •  . 

making         to  a  Certain  person  or  order,  the  indorser  is  usually  de- 
transfer,  in    scribed  as,  the  person  "  to  whorn^  or  to  whose  order j* 
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the  payment  of  the  money  in  the  instrument  is  to  be 
made.     If  it  be  payable  to  order  only,  the  words  "  to 
whom  or^^  are  usually  omitted ;  but  if  they  were  in- 
serted in  the  declaration,  even  in  that  case,  it  would 
not  signify ;  as  they  would  not  at  all  misdcscribe  the 
legal  effect  of  the  instrument*.     For  the  same  reason, 
if,  in  such  case,  the  indorsee  were  to  be  described  only 
as  the  person  to  whom  the  instrument  was  payable, 
that  would  be  unobjectionable.     Indeed,  it  seems  not 
to  be  necessary,  in  stating  the  transfer  of  instruments 
of  this  nature,  to  do  any  mor^  than  name  the  party 
making  the  transfer;  for  his  character  and  interest  in 
the  transaction  sufficiently  appear^  by  the  recital  of  the 
instrument  itself     But  where  that  does  not  shew  the 
instrument  to  be  negotiable,  perhaps,  such  words  as 
above  alluded  to,  if  used  in  stating  the  indorsement, 
would  be  sufficient^  in  an  action  at  the  suit  of  an  in- 
dorsee; but  otherwise,  the  declaration  would  be  bad, 
for  not  ^hewing  the  instrument  contained  words  autho* 
rizing  a  transfer.    The  instrument  might,  at  the  same 
time,  be  truly  stated,  as  far  as  the  statement  of  it 
went*     If  the  instrument  be  payable  to  a  certain  per- 
son OF  bearer,  which  is  usually  die  ca$e  with  banker's 
checks,  the  statement  of  the  transfer  is  thus  intro- 
duced,  ^^  And  the  said  A.  B.  to  whom  or  to  the  bearer 
pf  which  said  check  or  note,  &c.^'  (as  the  case  may  be). 
But  these  latter  words  seem,  in  general,  to  be  useless 
and  inoperative, 

A  transfer,  by  indorsement  or  otherwise,  if  made  Tmnsfcr  by 
]?y  an  ag6nt  properly  authorised)  is  the  same  as  a  ^^^^t,  how 

transfer 

•  5  East,  47€. 
z9 
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transfer  by  th^  party  himself  ^;  i^n4  tbei^ore  it  nsag^  ha 
stated,  either  according  to  th^  fact  ^f  ^e  transaction^ 
or  the  legal  effect  of  it,  that  Ui  the  plaintiff  n^ay  eidie^. 
alledge  it  to  have  been  made  by  the  agent  for  his  prin? 
cipal,  or  by  die  party  Inm^lf;  th«  statement  of  the 
transfer  of  a  bill,  check  or  note,  in  thi3  respect,  being 
the  sanie  as  that  of  the  dramng^  &c.  of  ^ther  of  those 
instruments^* 


By  adminu 
strator,  or 
executor* 


Th^  plaintiff  may  d^lare  on  a  prQmissorjf^  sottr,  &tatt 
iiig  that  it  was  payable  to  J.  S,  or  order,  and  that  J.  S« 
^ie4  on  such  ^  day  intesjtatei  upon  whose  death  admi<» 
nistration  of  his  ^ffect3  ^as  granted  to  J*  N.  who  in? 
dorsed  the  note  tq  the  plaintiff;  nor  can  it  he  assigned 
for  cause  of  demurrer  to  sjuch  a  ^^l^Lnition,  that  it  don 
not  contain  a  pr^wt  of  the  lettera  of  aitounlstration, 
Qis  state  by  whom  they  were  granted ;  for  as  tlie  letters 
9annot  be  supposed  to  \^  in  tiie  ^istody  or  power  of 
tbe  indprs^  h^  ought  pot  to  he  obliged  to  produca 
them.  And^  for  th^  hw^  reason,  h^  peed  not  shew 
by  w^iopi  th^y  wej'^- granted ;  tlw)ugh»  at  the  trial,  tfaa 
p}ainti.S'  p)ay  be  obliged  to  produce  the  letters^  anc} 
^hc\v  they  were  p^opeifly  granted  ^  Of  cpurse^  in  stat« 
ing  the  pldintift^  title  aa  indorsee  of  an  executor,  ha 
need  90t  qial^e  a  profit  of  the  letters  testamentary. 


Time  of 
tninsfer,  in 
geneml. 


In  stating  the  tian^&r  pf  a  biil,  &c.  it  is  usually  al« 
ledged  to.  have  been  made  after  the  making  of  the  in* 
strument,  and  before  the  payment  of  themoney  therein 
specified.  Somcfoirnie  add,  ^^  and  also  Ijefore  the  time 
appoii^ted  for  the  p^jaieat  of  tlie  money."  :  i3ut  tha 

whole 


^  Anon.  12  Mod.  564.    « AiUt  3 1 1 .    ^  $tonc  v.  RawUnson,  Wille9, 
S59. 
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whole  of  this  gtatement  seems  unnecessary ;  and  where 
the  transfer  is  in  fact  made  after  payment  of  any ,  part 
of  the  money,  or  after  the  bill,  &c.  is  due,  as  it  may  be, 
and  sometimes  is,  such  statement  would  be  not  merely 
unadvisable^  but  very  improper,  and  might  possibly 
be  deemed  a  gfround  of  nonsuit;  as  we  have  seen,  that 
if  an  acceptance  be  stated  to  have  been  made  before  the 
bill  became  due,  to  pay  according  to  the  tenor  of  the 
bill,  and  die  acceptance  appears  in  evidence  not  to  have 
been  made  till  after  the  day  of  payment,  it  is  doubtful 
whether  the  plaintiff  can  recover  ^. 

It  is  said  that  if  there  be  a  date  to  the  indorsement,  Day,  and 
the  precise  day  when  it  appears   to  have  been  made  f^^^  ^^  *°* 

^  ^  *^*  dorscmcnt. 

should  be  stated  in  the  declaration,  but  in  no  other  • 
case  is  it  material  ^.  The  latter  part  of  this  proposition 
is  certainly  true;  and  if  an  indorcsement  were  to  be 
alledged  to  bear  date  on  a  particular  day,  and  the  date 
should  be  mistaken,  in  an  action  by  an  indorsee,  the 
variance  would  be  fatal ;  but  it  might  be  otherwise,"  if 
the  day  were  not  mentioned  as  part  of  the  description 
of  the  instrument  However,  if  the  indoj^sement  be 
dated,  it  is  proper  to  insert  the  day  of  the  date,  though 
not  to  state  the  indorsement  as  htaring  such  a  datt^^ 

It  is  equally  unnecessary  to  state  that  a  bill  or  note,  That  it  was 

•       •  • 

&c.  was  inck)rsed  in  writing,  as  that  it  was  dratvn  or  *"  ^nung. 

accepted  in  writing;  consequently  it  is  unnecessary  and 

improper,  for  reasons  already  mentioned,  to  state  the 

party  to  have  indorsed  the  instrument,  ^'  his  own  pro- 

per  hand  being  thereunto  subscribed,"  or  to  use  any 

ather  words  to  that,  or  the  like  effect^ 

It 

«  See  Chit  326,  7.    ^AnUSZJ.     «  Chit  327.    ^Ante^lZ.    *5 
£sp.  ISO.  Ante  31S.  320. 
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pplivfiy.  It  is  also  said  to  be  unnecessary,  to  state  an  express 

delivery  of  the  bill^  &c.  in  stating  the  indorsement  of 
it-!.  This  Qpiqion  seems  to  be  founded  on  the  case  of 
Churchill  and  Gardiner,  before  quoted^,  where  the  de<r 
cision  was,  that  the  allegation  tliat  th^  drawer  made  a 
bill,  included  the  delivery  of  it  to  th^  payee;  aiid  pror 
bably  it  would  therefore  he  decided  that  an  averment 
that  the  payee  made  the  indorsem^At,  would  in^^lude  a 
delivery  to  the  indorsee,  however  a  general  allegation 
that  he  indorsed  the  instrument  would  do  %o\  But 
until  this  point  is  expressly  determined,  it  is  advisable 
to  «tate  a  delivery  to  the  indorsee,  or  at  all  events,  to 
declare,  that  the  party  made  the  indorsement,  if  a  de? 
livery  be  not  expressly  stated ;  for  an  allegation  that  the 
party  indorsed  '\t  might,  possibly,  be  considered  as  ex<3 
prcssive  of  the  mere  act  of  writing  the  indprsement^ 
as,  an  allegation  that  the  party  dreip  a  bill  or  note, 
might  be  taken  to  include  nothing  more  than  the  mere 
act  of  dra^ving  and  signing  the  instrument 

Indop^eiDCQt       If  the  plain tiif  declare  tliat  the  payee  of  a  bill  in? 

the^oncy.     <iorsed  it,  payable  to  the  plaintiff,  for  part  only  of  the 

money  for  which  it  was  drawn,  without  acknowledging 
the  receipt  of  the  rest  of  the  money,  the  declaration 
will  be  bad ;  as,  where  the  plaintiff  declared  that  the 
defendant  drew  a  bill  for  £^6i.  19^.  payable  to  J.  S,  or 
order,  and  that  J.  3-  indors^  jf 43 ,  4^.  of  it  payable  to 
the  plaintiff;  to  which  the  defendant  pleaded  an  instff-! 
ficient  plea;  on  demurrer  to  such  plpa,  the  court  were 
unanimously  of  opinion,  that  the  defendant  was  entitle^ 
to  judgment,  on  account  of  the  insufficiency  of  the  de* 
t^Iaration ;  for  {t  nuui  cannot  apport jon  a  pergonal  con^ 


^  trapt 


^C^x%,Z2T.    ^  4'>^e  aiTf  18,    'M 
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^ct  to  make  the  party  ]\sA>l^  to  two  ^ctiona,  where  Imi 
}s  originally  liable  but  to  oue«  }IoMrever|  it  serins  that 
if  the  plaintiff  had  acknowledge^  th^  receipt  of  the  bar 
lance  of  ^3  •  15^,  the  declaration  would  hfivcbe^Ti  good\ 
Hence  it  appears,  that  if  the  plaintiff  claiin3  under  an 
Indorsement  for  part  of  the  money  only,  for  which  the 
instniment  wa^  originally  dra^n,  he  ought  in  his  de? 
plaration  to  shew  that  the  rest  was  paid,  ^ut  it  might 
perhaps  adpiit  pf  a  question,  whether  4  deelaratiou 
upon  an  indorsement  for  the  whole  sum  would  nqt  be 
sufficient,  if  not  restrained  by  alledging  th(it  it  was  made 
before  payment  of  fuiy  part  of  the  money,  leaving  the 
(defendant  p}  plead,  or  give  in  evidence  under  the  ge? 
neral  issue,  the  payment  of  part,  xtx  bar  of  so  much  of 
the  plaintiff's  claifn* 

• 

Where  one  of  the  exceptions  taken  on  demurrer  was.  Indorsement 
that  the  declaration  ^tat^  that  the  payee  indorsed  the  able  toptaln- 
bili  to  be  paid  to  the  plaintiff,  instead  of  that  he  in-  tiff,  without 

-  -.      *         i»/'t  111  1        i-«i*»   saying,  by  d?^ 

uorsed  it  tqat  tjie  dejfnaanf  sqould  pay  to  the  plaintiff,  fond&ut. 
(the  action  not  being  against  the  indorser)  the  objection 
was  over-njied.  The  demurrer  was  general".  But  it 
seems  that  such  an  objection  would  not  hold  even  upon 
a  special  demurrer ;  for  where  the  indorsemeAt  is  gene- 
ral, ^t  has  tl^e  ^(^ct  of  making  the  bill  payable  to  the 
il^dorsee,  by  all  the  parties  to  it,  liable  to  pay  the 
papney.  In  such  case  therefore,  it  is  rather  more  pro- 
per  to  state  the  ii^dors^ment  generally,  as  is  usual,  than 
to  say,  that  the  effect  of  it  was  to  make  the  money  - 
payable  by  the  defendant,  he  b^ing  only  one  of  several 
parties  made  liable  to  pay  it  by  the  indorsement;  and 
that  fopn  ^s  not  usufiL     However,   there  can  be  no 

objection 

)  Hawkins  r.  Cardy,  1  Ld.  Raym.  360.  Salk.  65.  Cartb.  456.  13 
Mod.  213«  S.  C.    "  Pinkney  v.  Hail,  1  Ld.  Raym.  175. 
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objection  to  it,  in  any  cade^  if  adopted,  as  that  Is  the 
1^1  effect  of  die  mdorsement,  and  sufficient  to 
maintain  the  action,  though  it  is  not  the  whole  legal 
effect  of  the  indorsement;  and  in  the  case  of  an  in- 
dorsement making  the  defendant  only  liable,  there  can 
be  no  possible  objection  to  using  either  foi-m.  The 
general  form  above  noticed  was,  in  the  case  cited, 
argued  to  be  nonsense ;  but  it  is  difficult  to  discover 
«ny  deficiency  of  sense  hr  meaning  in  it,  and  it  is  the 
fotm  commonly  adopted  in  th^  best  precedents  of 
the  present  day,  or,  what  is  precisely  the  same  in 
meaning,  namely,  that  the  party  indorsed  the  instru- 
ment, and  thereby  ordered  the  money  mentioned  in  it 
to  be  paid  to  the  indorsee.  Certainly,  no  expression 
is  more  common  than  that  a  bill  or  note  was  madcy  or 
drawn,  payable  to  the  payee;  ^nd  it  seems  equally 
gTMimattcal,  and  sensible,  to  say  that  a  bill  or  note 
was  indorsedf  payable  or  te  be  paid  to  the  indorsee. 

How  diffe*         A  full  and  blank  indorsement  are  stat^  in  the  same 

mrnti^taS"  n^a^'^®^  ^^^  ^^S^^  ^^^<^^  ^*'  both  being  the  same.     But 

a  special  indor8€ment  must,  it  seems,  be  stated  ac- 
cording to  the  fact,  and  cannot  be  given  in  evidence 
under  the  allegation  of  a  general  one,  zxiy  more  than 
a  special  acceptance  can  be  proved  under  an  allegation 
of  a  general  one^ 

Several  in-        It  is  usual  where  more  than  one  indcirsement  is 

stated,  to^alledgfe  all  the  indorsements,  except  the  last, 
to  have  been  made  to  the  party  or  order,  so  as  expressly 
to  shew  that  it  was  intendeil  the  instrument  should  be 
capable  of  being  further  negociated  by  th^t  party.     But 

if 


"  Ante  33Sa 

/ 
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f f  a  note  or  b^U  Pf^b^ar  to  be  dmwa  payable  to  order, 
and  the  declaration  state  tbe  payee^3  indorsement  of 
it  to  J.  S,  and  tfasit  J.  S.  indorsed  it  to  the  plaintiff,  on 
demurrer  to  th^  declaratioiiy  it  cannot  be  objected 
that  it  does  not  state  t]ie  first  i  indorsement  to  have 
been  to  J.  S.  or  orders  for  ^e  instrument  being  ori«» 
ginally  assignable  ^t  will  always  remain  so,  and  who^ 
ever  has  the  whole  interest  in  it  may  assign  it  as  be 
pleases^.  |f  several  indorsement!!  be  stated  in  the 
declaration,  and  the  first  ii^dorsement  appear  to  have 
^een  a  general  one,  authorizing  a  fur ther  transfer,  it 
is  clearly  uI^lec^ssary,  in  stating  any  of  the  subsequent 
mdor3ements,  to  shew  eixpressly  that  they  authorized 
the  further  negociatioi^  of  the  instrument^;  as  the 
)aw  presumes  t^t  to  be  the  fact''. 

Whpre  tbeie  are  several  indorsements  on  a  bill,  but  Dedamtlon 
the  action  is  brought  by  the  first  indorser,  and  the  ^^ncr!  *"' 
plamtiff  declares  upon  the  custom,  it  is  said,  the  pro* 
per  way  is^  for  the  plaintiff  ^io  get  the  last  indorsee  to 
indorse  the  bill  to  him,  and  M  to  declare  as. indorsee ^ 
But  this  seems  directly  contrary  to  the  doctrine  laid 
4o  wn  in  the  case  of  Bishop  and  Hay  ward  *,  (quoted  in  a 
previous  page)  on  account  of  the  circuity  of  action 
which  it  woijld  introduce.  ^  However,  aldviugh  it 
appear  upon  the  declaration  that  there  were  several 
indorsements,  and  the  action  'be  brought  by  th6  first 
^ldorser,  the  declaration  is  not  objectionable  on  that 
account;  for  the  mention  of  the  indorsements,  in 
such  ca^e  is  unnecessary,  and  merely  surplusage*. 

If 


«  More  V.  Manning,  Com.  Rep.  311,  1^.  Willcs,  5<J2.  S.  C.  P  Chit* 
327.  u.  sjCc.  «  BayU  107.  ""  Anon.  12.  Mod.  345.  Holt.  29«.  S.  C, 
•  ^  D.  &  E.  470.    ^  Anon.  12  Mod.  345. 
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If  the  plaintiff  be  a  remote  indorsee,  it  is  Msual  to 
insert  one  coUnt  in  the  declaration  stating  all  the  in<^ 
dorsements.  Where  they  are  special  indorsements^ 
the  allegation  of  them  cannot  be  dispensed  with ;  and 
where  that  is  not  the  case,  if  the  plaintiff  do  not 
state  them  all  in  one  count  of  his  declaration,  at  least, 
he  must  forego  the  opportunity  of  pursuing  his  remedy 
against  the  persons  who  made  the  indorsements  which 
he  omits  to  state,  as  he  must  strike  out  those  indorse- 
ments, before  or  at  the  trial,  in  order  that  the  instru* 
ment,  when  produced  in  eviclence,  may  appear  conr 
sistent  with  the  statement  of  it  in  the  declaration ; 
though  this  need  not  be  done  until  it  isi  found  to  be 
necessary,  at  the  trial. 

It  is  also  observable,  that  in  a  declaration  by  any 
indorsee,  it  is  always  absolutely  necessrry  to  state  and 
prove  the  first  indorsement  by  the  payee,  whether  the 
action  be  brought  against  him,  or  against  thedi'awer^ 
or  acceptor,  as  such  indorsement  was  necessary  to  put 
the  instrument  into  circulation ;  and  where  the  action 
is  brought  against  any  of  the  subsiequent  indorsees,  it 
is  essentially  necessaiy  to  state  and  provs  the  defendt 
ant's  indorsement  likewise,  by  which  aloiie  he  became 
liable  upon  the  instrument \ 


Ylist  may  be  But  whef  e  the  iwt  of  several  indorsements  is  in  blank, 
®°"  .  the  legal  effect  of  it  is,  in  general,  the  same  as  if  the  in-r 

stmment  were  payable  to  bearer;  as  it  becomes,  after-? 

tirards  trinsfertible  by  delivery,  and  possession  proves 

property  in  both  cases".   Therefore  the  plaintiff  may  de-. 

dare  as  immediate  indorsee  of  the  payee,  as  on  a  direct 

indorsement 


What  in- 
dorsem^ts 
must  be 
stated. 


Ckaters  v.  BcU,  4  Esp.  210.  adnutted  wguendo.    ^  Dovg.  6S3. 
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indorsement  to  himself.  And  where  there  are  several 
indorsements,  the  first  of  which  is  in  blank,  it  is  pru* 
dent  to  add  a  second  count  to  that  effect,  lest  the 
plaintiff  at  the  trial  should  have  a  difficulty  in  proving 
any  of  the  subsequent  indorsements;  which  is  fre- 
quently the  case,  it  sometimes  not  being  in  the  power 
of  the  holder  of  a  bill  or  note  to  find  out  the  several 
indorsers  of  it,  much  less  to  produce  evidence 
of  their  indorsements.  Nor  is  a  remote  indor- 
see  ponfined  to  declare  eitlier  according  to  the  fact, 
or  as  on  an  immediate  indorsement  from  the  payee ; 
for  if  he  can  readily  prove  some  of  the  other  indorse- 
ments, though  he  be  unable  to  prove  all  of  them,  he 
may,  it  seems,  state  what  indorsements  he  pleases, 
and  omit  the  others.  He  is  not  even  bound,  in  de* 
charing  as  indorsee  against  a  preceding  indorser,  not 
the  payee,  to  state  all  the  indorsements  down  to  the 
defendant,  it  being  only  necessarj%  in  such  case,  to 
state  the  indorsement  by  the  payee  to  the  defendant, 
and  by  the  defendant  to  the  plaintiff.  Therefore, 
where  the  plaintiff  declared  as  indorsee  pf  a  bill  of 
exchange  against  a  previous  indorser,  and  in  his  de^ 
claration  stated  the  bill  to  bcL  drawn  payable  to  J.  S. 
or  order,  and  by  him  indorsed  to  the  defendant,  and 
by  the  latter  to  the  plaintiff;  and  it  was  objected  that 
there  were  several  intermediate  Indorsements  between 
those  made  by  J.  S.  and  the  defendant,  which  indfp'se* 
ments  were  not  stated  in  the  declaration ;  Lord  £Uen<- 
borough  over-ruled  the  objection,  saying,  that  he 
thought  the  plaintiff  might  declare  as  he  had  done. 
This  point  was  reserved,  amongst  others,  for  the  opi- 
nion of  the  court,  but  when  the  case  came  on  to  be^ 
argued,  it  was  abandoned  ^. 

In 

"^  Chaters  v.  Bell,  4  Bsp.  310.  And  see  BayL  X07. 
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Form  of  sut-  In  declaring  on  a  banker's  check  at  the  suit  of  aii 
o^check^in  ^^ignee,  it  is  sufficient  to  state  that  it  Was  transferred^ 
general.        assigned  and  delivered,  by  the  party  entitled  to  make 

the  transfer,  to  the  plaintiff,  who  thereby  became  and 
was,  and  continues  to  be,  the  bearer  of  the  instru-" 
ment,  and  entitled  to  the  money  for  which  it  was 
drawn.  Perhaps  it  would  be  sufficient,  to  state  that 
the  instrument  was  transferred  or  assigned  to  the 
plaintiff,  without  stating  expressly  that  it  was  deli- 
vered*; or  to  state  merely  that  the  patty  became,  and 
continues  to  be  the  bearer  of  the  instrument. 

Where  it  has      Where  an  instrument   is  payable  to  bearer,    and 
t^ueh  se-    transferable  by  deUvery  in  the  first  instance,  and  it  is 
veral  hands,  not  indorsed ;  according  to  the  doctrine  above  laid 
down  with  respect  to  declarations  on  bills  of  exchange, 
,  it  seems  unnecessarj'^,  in  any  case,  to  state  any  more 
than  one  assignment  or  delivery  of  it  to  the  plaintiff, 
notwithstanding    the    instrument   may  have    passed 
through  several  hands;  though  where  the  facts  at- 
tending   the    assignments    are  few, .  and    distinctly 
known,  and  capable  of  proof,  it  may  perhaps,  in  some 
cases,  be  advisable  to  state  them  all  in  one  count  of 
the  declaration,  to  guide  the  evidence,  adding  a  se- 
cond general  count,  lest  the  evidence  should  not  come 
up  to  the  plaintiff's  expectation. 


ao  order. 


Averment  of  •    If  ^  bill  or  note  be  payable  to  the  order  of  the  plain- 

tiff,  it  is  not  necessary  to  allcdge  that  any  order  was 
made;  for  it  is,  in  point  of  law,  payable  to  himself ^ 
The  reason  of  this  seems  to  be,  that  it  would  be  an 
absurdity  to  require  that  a  man  should  make  a  formal 

order 

i""  AHie  344.  -  3  Frederick  v.  Cotton,  S  Sho.  S. 
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order  in  fator  of  himself,  where  his  claiming  tlie  mo^ 
ncy,  and  bringing  an  action  of  it,  sufficiently  shews 
he  is  desirous  of  having  it  paid  to  him.  And  although 
it  is  said  in  Bulla's  Nisi  PriuSy  that  a-  bill  payable  to 
a  man's  order  is  payable  to  himself,  and  he  may  bring 
an  action,  averring  he  made  no  order*  (which  seems 
as  if  such  averment  were  necessary,  or  at  all  events' 
proper)  and  an  averment  of  that  nature  is  sometimes 
made%  yet  it  is  observed  in  Mr,  Justice  Bayley's 
treatise  to  be  unnecessary:  and  in  a  modern  case, 
where  the  plaintiff  declared  on  a  bill  payable  to  his 
own  order,  and  one  of  the  special  causes  of  demurrer 
assigned  was,  that  it  did  not  appear  that  tlie  plaintiff 
had  not  made  any  order  for  the  payment  of  the  bill 
to  any  other  person,  or  that  he  ever  made  any  order 
for  the  payment  of  it  to  himself;  Lord  EUenborough^ 
C,  J.  said,  that  a  bill  payable  to  a  man's  order  was 
payable  to  himself**,  if  he  did  not  order  it  to  be  paid 
to  any  other ;  and  no  such  order  appearing,  it  must  be 
presumed  that  none  was  made*^.  According  to  this 
reasoning,  it  is  not  merely  unnecssary,  ^  but  improper, 
to  state  any  order  to  be  made  by  the  plaintitf  to  him* 
self ;  and  it  is  at  least  surplusage,  to  state  that 
he  made  no  order  to  any  other  person.  The  better 
way  therefore  of  declaring  upon  a  bill  or  note  pay- 
able to  the  plaintiff's  order,  is,  to  state,  accor^ng  to 
it's  legal  operation,  that  it  was  made  payable  to  the 
plaintiff  himself;  and  then  no  question  can  arise  as  to 
either  of  the  above  averments,  which  would  in  such 
case  be  impertinent**.  Where  an  order  has  been  made, 
and  the  bill  is  afterwards  returned  to  the  plaintiff,  it 

If ould 

*  Bull.  N.  P.  273.      •  1  Wib.  135.     ^  12  Mod.  125.  1  Will.  I90. 
S.  P,    «  Smith  V.  M'Clure,  S  East,  476.    *  Bayl,  112/ 
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would  be  improj^er  to  aVer  that  no  order  had  beeti  madefy 
Contrary  to  the  iact ;  though  he  is^  in  such  case,  re* 
mitted  to  his  first  right 


Avements  of     With  respect  to  averments  of  presentment  of  a  hili 

present-  *  * 

ment,  &c.  or  note,  for  acceptance  or  payment,  and  the  protest 
5^^"^*"     and  return  of  either  of  them  for  nonadceptance  or 

nonpayment,  it  will  be  proper  t6  state,  first,  where 
any  averment  of  presentment  fof  acceptance  oi' 
payment  is  necessary ;  secondly,  how  the  presentment 
must  be  stated,  and  the  form  of  stating  the  time  and 
place  when  and  where  it  was  made,  where  any  is 
necessary  to  be  stated;  thirdly,  what  is  a  sufficient 
Allegation  of  a  presentment,  or  excuse  for  not  having 
actually  made  one ;  fourthly,  where  it  is  necessary  or 
proper  to  alledge  notice  of  indorsements,  or  of  nonac* 

« 

ceptance  or  nonpayment,  or  an  excuse  for  want  thereof; 
^    *  where  a  protest  should  be  alledged,  and  the  form  of 

alledging  it,  and  notice  thereof;  and  lastly,  where  it 
is  necessary  to  state  the  return  of  the  bill  to  the 
plaintiff. 

Where  nessa-  In  an  action  against  the  drawer  of  a  bill,  or  the 
me^mment  '^^orser  of  a  bill  or  note,  it  is  essential  to  shew,  either 
or  excuse  that  the  bill  or  note  \v^s  presented  and  that  the 
ggg^gnl,        drawee,  or  maker,  refused  to  accept,  or  pay,  or  could 

not  be  found,  or  that  the  defendant,  had  he  paid  the 
bill,  would  have  had  no  remedy  against  one  or  tlie 
other  of  them^    So,  in  an  action  against  the  acceptor^ 

at 

«  Bay!.  lOS. 
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at  the  suit  of  the  drawer  of  a  bill,  returned  to  him  for 
Honacceptance  or  nonpayment,  an  a\'erment  of  pre- 
sentment and  refusal  is  necessary.  Where  the  plain* 
tiff  declared,  that  he  made  his  bill  directed  to  the 
defendant,  pdyahle  to  the  order  of  J.  S.  which  bill  the 
defendant  accepted,  but  did  not  pay,  whereupon  it 
was  protested  for  nonpayment  by  J.  S.  he  having  made 
no  order;  whereby  the  plaintilf  became  liable  to  J.^S. 
and  being  so  liable,  he  paid  him  the  bill  with  interest, 
&c.  whereof  the  defendant  had  notice ;  by  taieatus 
whereof,  and  according  to  the  custom,  he  became 
liable  to  repay  the  i^xnt  to  the  plaintiff,  and  in  con- 
sideration thereof,  promised  to  pay  him  on  request : 
Lee,  C.  J.  held  this  count  to  be  laid  iipon  the  defend- 
ant's express  promise,  and  that  the  circumstances 
mentioned  in  the  count  were  a  good  consideration  to 
raise  the  promise.  And  the  whole  court  were  of  opi"- 
nion  for  the  plaintiif,  saying,  that  the  acceptor  of  the 
bill  had  made  himself  liable  to  the  drawer,  as  well  as 
to  the  payee  and  every  indorsee  to  whom  the  payee 
should  transfer  it.  This  judgment  was  affirmed,  upon 
a  writ  of  error,  in  the  house  of  lords'.  From  the 
above  expression  of  Lee,  C.  J.  it  might  be  supposed 
that  an  actual  promise  was  necessary  to  entitle  the 
plaintiif;  but  without  doubt  (as  he  seems  to  have  meant 
to  express  himself)  the  law  rai^s  a  promise,  on  the 
liability  arising  out  of  the  bill  and  the  custom^.  The 
above  decision  proves  that,  where  the  drawer  of  a  biU 
of  exchange  is  obliged  to  take  it  up  after  having  ne^ 
gotiated  it,  he  must  declare  on  the  custom  of  mer- 
chants against  the  acceptor,  as  the  parties  might  have 

done 

'Siaunoods  v.  Parmentcr,  1  Wib.  185.    *  Pp$t  354. 
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done  to  whom  the  instrument  had  heea  negotiated.; 
the  reason  of  which  seems  to  be,  that  when  he  takes 
up  the  bill,  he  is  referred  to  his  original  contract  And 
it  appears  that  the  dra^^er  is^  iu  such  case,  confined  to 
«  declare  on  the  bill,  against  the  acceptor;   for  there 

cannot  be  any  reason  to  raisd  an  assumpsit  for  money 
paid  by  the  drawer  for  the  acceptor,  when  the  contract 
arising  out  of  the  bill  and  the  custom  are  fully  suffi- 
cient to  enable  him  to  recover,  what  he  may  be  obliged 
to  pay  by  the  acceptor's  refusal  \  The  necessity  or 
propriety  of  declaring  specially,  for  any  expences 
which  may  have  been  incurred  on  the  return  of  a  bill 
to  the  drawer,  payee,  or  indorser,  has  already  been 
sufficiently  considered*. 

In  action  on  But  in  an  action  against  the  maker  of  a  note,  or  the 
payabie^at  ^cceptor  of  a  hill,  unless  the  acceptance  be  to  pay  at 
bankers.        a  particular  house,  a  presentment  for  payment  is  never 

stated^.  And  where  an  action  was  brought  against 
the  acceptor  of  a  bill,  upon  an  acceptance  to  pay  at 
his  banker's,  and  the  plaintiflf  could  not  prove  a  pxc- 
sentment  at  the  bankers,  notwithstanding  which  the 
jury  found  for  hyn,  the  coui;t  held  such  proof  unne- 
<:e«sary,  and  refused  to  grant  a  new  trial ^  It  has 
indeed  been  said,  that  although  if  a  note  h^  payable 
at  a  particular  place,  it  is  not  necessary,  though  usual, 
to  state  that  fact  in  the  declaration;  yet  in  an  actioB 
dgainst  the  indjorser,  in  which  c^e  a  presentment  is 
necessary^  it  seems  proper  to  aver  a  presentment  at 
tlie  partix:ular  place  \    However,  it  is  conceived,  tliat 

as 

^  Per  Lawrence,  J.  7  D.  &  E.  572.    *  ^«^«.  '^  Bayl.  lOS.    ^  Smith 
V.  Oe  la  Fomtaioe,  Id.  JS.  a.    ^  Chit,  323.  h«  ace. 
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as  the  only  reason  for  its  not  being  necessary  to  jstate 
the  place  where  the  note  is  payable  is,  that  it  is  no 
part  of  the  contract";  where  that  is  the  fact,  no  pre- 
sentment at  that  particular  place  being  necessary  by 
the  contract,  it  cannot  be  necessary  to  aver  sucli  a 
presentment  in  the  declaration;  although  where  it  is 
part  of  the  contract,  that  it  shall  be  payable  at  a 
particular  place,  it  may  be  necessary  so  to  describe  the 
contract,  and  aver  a  presientment  according  to  it  at  that . 
place. 

In  declaring  against  the  acceptor  of  a  bill,  or  maker  Pay^l^le  m 
of  a  note  payable  on  demand,  it  is  said,  a  present-  °^'^*"*"- 
ment  need  not  be  stated ^  The  case  in  support  of  this 
proposition  was  an  action  of  debt  upon  a  note,  whereby 
the  maker  acknowledged  himself  indebted  to  such  a 
one  so  much,  which  he  thereby  promised  to  pay  on 
demand;  and  it  was  nu)ved  in  arrest  of  judgment, 
that  although  in  declaring  upon  a  note  acknowlexlging 
a  debt,  it  was  not  necessary  to  alled^e  a  demand,  yet 
where  it  was  part  of  the  agreement,  such  allegation 
was  necessary.  But  the  court  was  of  another  opinion; 
becaasQ,  they  said,  the  money  claimyed  appeared  to  be 
a  debt  in  pr/x^senti^  and  the  promise  to  pay  on  demand 
imported  that  the  party  >tas  ready  to  pay  at  any  time; 
besides,  they  seemed  to  think  that  supposing  a  deinaxul 
necessary,  the  bringing  of  the  action  in  itself  was  a 
sufficient  demand "".  Certainly,  if  the  objection  were 
tenable  at  2JI,  it  being  of  a  substantial  nature,  it  must 

have 

^  Ante     .    *>  BayL  1 10.    »  Rumball  v.  Ball,  10  Mgd.  p.  3S.  which 
comes  after  p.  39}  in  the  octavo  edition. 
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have  prevailed  on  a  motion  in  arrest  of  judgment,  or  Oft 
a  writ  of  error,  as  well  as  upon  a  demurrer,  general  or 
special.  Butperhaps  there  maybe  adistinction,  between 
an  action  against  the  acceptor  of^a  bill  and  the  maker  of 
a  note,  in  this  respect,  as  the  acceptor  is  not  the  origi- 
nal debtor;  and  there  may  also  be  a  distinction  in  the 
case  of  a  note,  where  it  appears  to  be  given  for  an 
antecedent  debt,  or  not,  and  where  debt,  ox  indebitatun 
assumpsit y  would,  or  would  not  lie  on  the  bill  or  note^ 


At  what 

time,  pre- 
sentment 
must  be 
alledged. 


A  presentment  for  acceptance  may  be^  and  usually 
is,  stated  to  have  been  made  on  the  same  day  on  which 
the  bill  is  alledged  to  have  been  drawn.  But  a  present- 
ment for  payment  must  be  averred  to  have  been  at  the 
time  when  the  bill  became  due.  Where  the  plaintiff, 
in  an  action  against  the  indorser  of  a  bill,  declar^, 
that  the  drawee,  on  the  same  day  and  year  aforesaid, 
(referring  to  the  date  of  the  bill,  which  was  payable 
three  months  after  date)  accepted  it,  and  promised  to 
pay  the  money,  according  to  its  tenor  and  effect;  but 
that  although  afterwards,  to  wit  the  same  day  and  year 
aforesaid,  he  was  requested  to  pay  the  money,  accord- 
ing tO'  the  tenor  and  effect  of  the  bill,  and  his  ac- 
ceptance, he  refused  so  to  do ;  and  that  the  defendant 
being  liable^  on  that  day,  promised  to  pay  the  bill: 
after  verdict,  a  writ  of  error  was  brought;  and  it  was 
holden  that  the  declaration  was  bad,  for  not  alledging 
a  presentment  to  the  acceptor  when  the  bill  became 
due;  for  on  the  above  declaration,  it  was  not  necessary 
for  the  plaintiff  to  prove  such  presentment,  and  there- 
fore, even  if  proof  of  it  were  presumed,  that  would  not 

make 


P  Sees  B.&  P.  78. 


ON   BILLS^  OF  EXCHANGE,  &C.  857 

make  the  declaration  good;  nor  would  the  promise  al- 
lodged  cure  the  defective  statement  of  the  presentment, 
as  such  promise  was  merely  in  inference  of  law,  not 
warranted  by  such  statements 

I 

Notwithstanding  the  above  determination  indeed.  Where  day. 

•     11  ,  11  1  •     •  1  ^i-  ^      "^^^^  material 

li  has  been  observed,  that  where  it  is  averred  that  a 
presentment  for  payment  was  made  when  the  note 
became  payable,  and  then  a  particular  day  is  stated 
under  a  videlicet,  exactness  as  to  the  day  is  not  mate- 
rial'; that  is,  after  verdict  or  judgment:  for  if  a  re- 
pugnant day  were  stated,  that  would,  it  seems,  be  cause 
of  special  demurrer^i 

It  appears  that  the  day  on  which  a  presentment  for  What  day 
payment  "should  regularly  be  alledged,  wliether  the  alicdgod. 
action  be  on  a  bill  of  exchange,  foreign  or  inland^  or 
on  a  promissory  note',  should  be  the  third  day  of 
grace,  unless  it  happen  on  a  Sunday,  Good-Friday,  or 
Christmas.-day ;  in  which  case  the  day  mentioned  in 
the  declaration  should  be  that  next  preceding,  on 
which  the  instrument  k,  in  point  of  law,  due^ 

.  Where  the  presentment  is  a  material  and  necessary  Place  of  pre- 
averment,  it  should  not  only  be  alledged  at  a  proper  ^"  ^^^ 
time,  but  a  place  should  be  shewn  where  it  was  made. 
In  general,  it  is  sufficient  to  state  it  to  have  been 
made  at  the  place  where  the  venue  is  laid;  but  where 
it  is  necessary  to  have  been  made  at  j^ny  particular 
time  or  place,  it  should  be  averred  to  have  been  made 

accordin^gly. 

^  Rushton  9.  Aspinall,  Doug.  679-     ^  Bayl.  110.     *  Brown  v,  Har* 
r»d<^D,  4  D.  &  £•  148.    <  Chit.  330.  b. 
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iftccordmgiy.  In  these  case^,  it -seems  neither  nei* 
cessary,  nor  proper,  though  it  is  frequent  in  pracr 
tice,  to  state  that  the  presentment  was  made  at  that 
place,  to  wit,  at  the  venue,  which  is  a  repugnant 
^  and  absurd  form;  though  perhaps  it  would  not  vitiate 
the  declaration,  but  might  be  rejected  as  surplusage. 
However,  if  it  be  desirable  to  introducel:he  venue,  as^ 
well  as  the  mention  of  the  particular  place  where  the 
fact  is  alledged  to  have  happened,  the  better  way  is  to 
avoid  the  above  incongruity,  which  may  in  general  be 
done  by  laying  the  venue  under  a  videlicet,  at  the 
end  of  the  allegation,  or  even  fmther  on  in  the  count. 
This  will  answer  every  purpose,  and  refer  to  such  of 
the  allegations  as  may  be  required,  without  any  appa^ 
rent  absurdity  or  incongruity, 

« 

Presentment  ^    In  declaring  on  a  bill  of  exchange  against  the 

i^ated^iruly.  ^^^^v^^*'  ^^'  either  of  the  indorsers,  the  plaintiff  sliould 

alledge  that  the  bill  was  presented  for  payment  or 
acceptance,  according  to  the  fact;  for  a  present- 
Hfient  for  acceptance,  before  the  bill  became  due^ 
cannot  be  given  in  evidence  to  prove  an  allega** 
tion  of  the  presentment  of  it  for  paymept,  which 
could  not  regularly  be  demanded  till  the  bill  was  due. 
If  the  bill  was  only  presented  for  payment,  at  the 
time  when  it  became  due,  perhaps  proof  of  such  pre- 
sentment would  not  support  an  allegation  that  the  bill 
was  presented  for  acceptance,  if  the  presentment  for 
acceptance  be  alledged  on  the  same  day  when  the  bill 
was  drawn. 

Omission  to  It  has  been  adjudged  ^n  demurrer,  not  to  be  suffi- 
notTuffi^^*  cient,  in  a  declaration  against  the  drawer  of  a  bill,  to 
cient*  say,  that  the  party  to  ^yhom  it  was  directed  did  not 

accept 
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accept  it,  without  stating  that  it  was  shewn  or  tendered 
to  him ;  for  etee  it  would  be  in  the  plain tiiF's  power  to 
charge  the  drawer,  when  perhaps  the  drawee  was 
ready  to  pay  the  bill,  if  it  had  been  presented  to 

him  \ 

It  is  said,  in  a  note  on  the  above- case,  that  if  the  Must  state 
bill  be  payable  after  sight,  the  declaration  must  state  J^^^^j^  ^^^ 
a  request  on,  ,and  a  refusal- by  the  drawee  to  accept,  or 
pay,  or  both".  The  usual  form  of  stating  a  present- 
ment is,  that  the  bill  was  shewn  to  the  drawee,  for 
acceptance  or  payment,  and  that  he  was  requested  to 
accept  or  pay  (as  the  case  maybe,)  but  that  he  refused 
so  to  do :  and  where  the  bill  is  payable  at  or  after 
sight,  it  seems  proper  to  state,  in  terms,  or  in  legal 
effect,  that  the  drawee  had  sight  of  the  bill,  where 
the  fact  will  bear  out  the  allegation.  But  it  cannot 
be  in  strictness  necessary. 

It  appears  to  have  been  properly  decided  at  Nisi  Or  that 
PriuSy  that  on  an  allegation  that  a  bill  or  note  was  c^]!^  not  be 
presented,    and  acceptance  or  payment  refused,   the  found, 
plaintiff  cannot  give  in  evidence  that  the  drawee  or 
maker  could  not  be  found"^;  for  the  allegations-  are 
substantially  different. 

« 

If  the  drawee  or  maker  of  a  bilj  or  note  cannot  be  Need  not 
found,  it  is  sufficient  to  aver,  generally,  that  he  was  aver  enquiry 
not  found  within  the  kingdom,  without  stating  that  him. 
any   particular  enquiry  was  made    after  him*.     For 

where 

' "'  Mercer  v.  Southwell,  2  Sho.  ISO.      "  Id.  scd,  qn*     ^  Leeson  v. 
Pigott,  bayU  IO9,  110.    »  Bayl.  lOP- 
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where  the  plaintiff  declared,  in  an  action  against  thi} 
drawer  of  a  bill,  that  thq  drawee  to  whom  the  bill 
was  directed  at  Ratcliff  in  London,  from  the  time  of 
making  tlie  bill  until  and  upon  th^  day  on  which  it 
M'as  protested^  was  not  found  at  Ratcliff,  or  any  wher^ 
else  in  England,  and  that  the  money  was  not  paid& 
although  it  was  objected  in  arrest  of  judgment,  that 
the  plaintiffs  had  not  shewn  that  they  had  made  a.n  en- 
quiry  after  the  drawe^^  it  was  answered,  that  the  de- 
claration was  according,  to  the  common  form  in  the 
lij^e  caaes^  an4.  the  plaintijQf  had  judgments 

Averments  of      In  an  action  by  the  indor.see  of  a  bill  or  note  payable 
indor^iDcnts  to  order,  against  the  drawer,  acceptor,  or  indorser,  it 

is  not  necessary  to  sl^ate  that  the  defendant  had  notice 
of  the  indorsement  or  indorsenients  alledgcd  in  the 
I  declaration j,  for  where  in  an  action  on  a'  note,  by  tlie; 
indorsee  against  the  drawer,  the  defend^int  demurred, 
and  shewed  for  cause,  that  no  notice  was  alledged  to 
have  been  given  tp  tb^.  drawer  qt^  th^  indorsement^ 
the  court  s^id,  that^  there  was  no  n^d  of  nP^tJce,  and 
accordingly  judgment  wasi  given  for  tjjie  pljiintifF*. 
And  in  a  niodern  case  of  ap  exjactly  similar  nature, 
vhere  the  plaintiiF  stated^,  in  hisi  declaration,  after 
shewing  tlie  indorsement  and  delivery  of  a  note  to 
him,  "  by  reason  whereof  and  by  force  of  the  statute, 
-  &c.  the  maker  became  liable  to  pay  to  him,  and  being 
so  liable,  promised,"  &c-  and  in  the  breach,  stated  a 
special  request  to  pay  on  a  particulfir  day,  and  often- 
times afterwardsj  but  it  was  not  expressly  averred  that 
the  defendant  had  notice  of  the  indorsement,  a  special 

demurrer 

y  Starke  p.  Checseman,  Carth.  509.    «  A^non.  Sty.  Prac.  Reg.  C.  P^ 
858. 
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^^murrer  for  that  cause  was  overruled ;  and  on  a  writ 
of  error,  although  the  anonymous  case  in  the  Practical 
Begister  was  not  cited,  the  court  held  themselves  not, 
bound  by  any  autl^ority  to  say  tbjat  nptice  was  essen- 
tial to  the  action.  Eyre,  C.  J,  observed,  tliat  the  pro- 
mise to  pay  contained  in  the  i\ote,  b^g  to  th?  pjay^e 
9r  his  order,  iuimediately  on  the  ord^r  being  made  to 
the  indorsee, '  the  promise  attaches;  nor  can  the  court 
add  the  qualification  of  notice  to  a  promise,  which  was 
Opt  originally  qualifijed  by  that  circumstance.  It  was 
^  mere  question  of  form,  on  which  they  thpught  that 
it  was  not  necessary  to  aver  notice  in  the  de<;laration. 
They  therefore  affirmed  the  judgment*. 

In  the  case  of  Rushton  and  Aspinall  before  quoted  ^  Notice  of 
one  or  the  objections  taken  on  t^ie  writ  of  error  was,  ancc,  or  no&* 
l^iat  the  declaration  did  not  state  notice  to  the  defend-  P^y^^n*- 
aiit  of  the  acceptor's  refusal  to  pay,  the  action  being 
against  the  indprser  of  a  bill,  and  no  notice  of  non- 
payment being  ^Hedged  to  have  been  given  to  him. 
The  court  therefore  thought,  that  no  proof  of  notice 
being  necessary  on  a  declaration  in  that  form,  none 
could  be  presumed  to  have  been  given  at  the  trial,  and 
the  promise  alledged  in  the  declaration  being  a  mere 
iaference  in  law,  not  warranted  by  the  previous  state- 
ipent,  did  not  cure  the  want  of  alledging  notice :  the 
jujdgment  was  therefore  reversed*.     This  case  equally 
applies  to  notice  of  non-acceptance  as  non-payment, 
where  the  former  is  necessary  to  be  given. 

It  is  therefore  in  general  necessary,    in  declaring  How  al- 
agaimt  the  drawer  or  indorser  of  a  bill,  or  the  indorser  ^  ^^  ' 

of 


•  lUynolds  r.  Davies,  1  B.  &  P.  G2S.    •»  Anit  356.    «  Doug.  681. 
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of  a  note,*  to  state  expressly,  that  the  defendant  had 
notice  of  the  non-acceptance  or  non-payment  of  the 
former,  or  non-payment  of  the  latter,  as  the  case 
may  be.  And  in  such  cases,  the  notice  should  be  al- 
ledged  at  a  particular  time,  which  should,  in  general,  be 
the  same  day  on  which  the  refusal  to  accept  or  pay  is 
stated;  and  a  venue  should  be  laid  where  the  notice 
was  given. 

Averment  of      It  seems  to  have  been  considered  in  the  case  of  Bou- 
no  effocts.      lager  and  Talleyrand%  that  under  the  general  allegation 

of  notice  in  an  action  against  the  drawer  of  a  bill,  to 
dispense  with  the  necessity  of  actual  proof  of  it,  the 
plaintiff  may^call  the  drawer  to  shew  that  he  had  no 
effects  of  tlie  drawer's  in^his  hands ;  as  such  testi'mony 
seems  to  have  been  admitted,  though  no  special  alle- 
gation to  that  effect  appears  to  have  been  made  in  that 
case.  The  principle  on  which  such  evidence  may  have 
been  considered  as  admissible  is,  that  the  mere  bring- 
ing of  the  action  is  sufficient  notice,  where  there  are 
no  effects.  But  if  it  be  doubtful  whether  the  giving 
of  due  notice  can  be 'proved,  and  there  exist,  in  fact, 
an  excuse  for  not  having  given  it,  it  is  said  to  be  ex- 
pedient to  add  a  count,  stating  such  excuse,  as,  the  want 
of  effects,  &c.**  which  form  varies  according  to  the 
circumstances  in  each  particular  case.  In  an  action 
against  an  indorser,  it  must  be  shewn  that  the  drawer 
and  prior  indorsers-,  as  well  as  the  acceptor,  had  no 
eflbcts,  &c.*  and  it  seems,  that  in  declaring  against  the 
drawer  or  indorser  of  a  bill,  or  indorser  of  a  not^,  it 
should  be  averred  that  the  drawee  in  the  one  case, 
and  the  drawer  in  the  other  had  no  effects,  either  at 

the 

*      «  2  Esp.  Rep.  550.  PoBi  366.    ^  Chit,  331. 1 333.  d.    «  U.  345.  i. 
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the  time  when  the  bill  was  drawii^  or  when  it  became 
payable'. 

It  is  not  within  the  scope  of  this  work,  to  shew  what  Othcrexcuje 
other  circumstances  will  be  sufficient  to  excuse  the  want  °^  °^  *^^' 
of  notice,  that  being  properly  the  subject  of  treatises  on 
bills,  &c.  Whatever  amounts  to  a  legal  excuse  may  be 
stated  in  lieu  of  notice ;  but  it  is  proper  to  observe  that  if 
the  plaintiff,  instead  of  altedging  actual  notice  to  have 
been  given,  professes  to  shew  an  excuse  for  the  ne- 
cessity of  giving  it,  a  sufficient  legal  excuse  must 
be  shewn,  or  the  declaration  will  be  bad,  as  if  no* 
tice  were  insufficiently  stated^  or  no  notice  or  excuse 
at  all  mentioned.  ,!^ 

Where  a  foreign  bill  of  exchange,  payable  so  many  Allegation 
days  after  sight,  is  refused  acceptance,  in  declaring  ^/ug'^^^^^gl 
against  the  drawer,  it  seems  not  sufficient  to  alledge  a  ccssary. 
protest  for  non-payment,  but  the  plaintiff  must  also 
state  and  prove  a  protest  for  non-acceptance ^i  and  in 
general,  it  may  be  ^observed,  that  in  the  case  of  foreign 
bills  of  exchange,  a  protest  for  non-acceptance  must 
be  stated,  as  well  as  notice  of  non-payment,  in  an 
action  against  the  drawer  or  indorser;   but  want  of 
effects  in  the  hands  of  the  drawee,  in  general,  discharges 
the  holder  from  these  formalities^. 

A  protest  of  a  foreign  bill  was  part  of  its  constitu-  where  not 
tion ;  but  on  inland  bills  it  was  not  necessary  at  com- 
mon law,  and  the  statute  which  introduced  it  does  not 
take  away  the  plaintiff's  action  for  want  of  the  pro- 
test, but  in  case  there  be  none,  only  deprives  him  of 

damages 

___  • 

^  2  D.  &  E.  719.      e  Rogers  r.  Stevens,  2  D.  &  E.  713. 6  D.  &  E. 
212.  S.  P.    ^  Id.  717,  18. 
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4i9f09glfB  or  interest^  In  the  case  cited  it  is  said,  tbajb 
a  protert  was  never  set  forth  in  any  declaration  sincQ^ 
the  statute.  Nor  does  it  appear  necessary  to  set  it 
forth,  according  to-  the  doctrine  laid  down  in  a  modem 
case;  because  it  merely  regulates  the  amount  of  the 
damages  which  the  plaintiff  is  entitled  to,  and  therefore 
is  only  matter  of  evidence  to  be  given  to  the  juryj. 

fotter  of  There  is  a  short  note  in  Douglas  of  a  case,  where,, 

rm  on  y.  j^  ^^  action  on  a  fereign  bill  of  exchange,  the  court 
held,  on  the  authority  of  a  precedent  in.  Lilly's  Entrics^ 
that  the  omitting  to  alledgein  the  declaration,  a  protest 
of  the  bill  is  only  matter  of  form,  and  cannot  be 
t^ken  advan1|||^  of  on  a  general  demurrer'.    The  caso 

in 

'  Borrough  t.  Perkins,  Salk.  13K     JfiEast,  5^4.     ^  Dunstar  v. 
Pierce,  Lil.  £nt.  55.    '  Salomons  v.  Stavcly,  Doug.  684.  (7)* 


(7)  SoLOMOXs  r.  Stately,  M.24.  Qeo.  3.  • 
OmiMioiitosttte       Declaration  on  a  foreign  bill  of  exchange  against  the  inc^orser.  The 

pnntett  cannot  be  *      i       /.       i    ^  *  .^ 

tokrn  advaMagc  declaration  stated  that  the  acceptor  bad  refused  to  accept  or  pay,  ot 
awJe^**^      *'  all  ^hich   premises,   the  defrndant  afterwards,   and  with  all    con-^. 

venient  speed,  viz.  at  such  a  time,  had  notice.    General  demurrer  to 

the  declaration. 

JBoiirr,  for  demurrer.  No  protest  is  stated,  and  it  is  a  foreign  bill 
of  exchange,  in  which  case,  it  is  part  of  the  custom  to  protest  the 
bill.  It  is  clearly  a  foreign  bill,  being  drawn  by  a  person  in  Bengal 
from  Kngla^d.  Foreign  bilh  arc  much  older  than  inland  bi^ls. 
There  is  a  case  in  Lutwich,  in  which  Lord  Cjiicf  .Tustice  Trcby 
gives  tlie  history  of  them.  An  inland  bill  is  where  both  parties  re- 
side here.  That  definition  is  given  in  3  Bac.  Abr.  603.  The  question 
» 

therefore  is,  if  a  protest  be  an  essential  part  of  the  custom,  and  ne- 
cessary tb  a  recovery  against  the  indorser  or  drawer.    The  indorser  is 

exactly^ 
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til  Lilly's  Eptries  was  that  of  an  action  on  a  foreign 
bill  of  exchange  against  thie  drawer,  in  the  declaration 

in 


exactly  a  new  drawer.  Brough  v.  Perkins,  6  Mod.  80.  There  must 
be  a  protest  as  well  as  notice  in  a  foreign  bill.  Th^t  case  is 
also  reported  in  1  Salk.  131.  and  Lord  Raym.  992.  Molloy,  B.  2.  c. 
10.  5.  28.  &c.  says,  protest  must  be  made.  If  it  be  said,  protest  is 
only  notice,  I  answer,  that  nothing  else  is  legal  notice.  In  this  case, 
one  set  of  bills  was  sent  to  the  West  Indies,  and  the  defendant  could 
not  recover  there  for  want  of  the  protest. 

Morgan,  cdntra.  The  omission  to  alledge  a  protest  cannot  be  taken 
advantage  of  on  general  demurrer.  I  don't  contend  that  a  protest  is 
not  necessary,  nor  that  this  is  not  a  foreign  bill;  I  say  the  protest  is 
evidence,  and  to  be  given  on  the  trial  of  the  general  issue,  when  the 
party  may  contend  that  it  is  not  part  of  the  custom.  In  the  old 
entries  the  custom  is  diflerently  stated.  1  Sho.  317«  In  several  other 
cases  it  was  held,  the  custom  need  not  be  stated,  which  introducpd 
the  present  general  way  of  declaring.-— Dunstcr^.  Picrse,  Lilly  55, 
Brown's  V.  M.  p.  27-  Free.  30.  The  two  statutes  made  respecting 
inland,  by  analogy  to  foreign  bills,  require  protest  on  non-acceptance 
and  non-payment  only  to  entitle  to  interest  and  damages*  In  Ueylyn  v* 
Adamson,  2  Bur.  669.  the  protest  was  not  stated.  The  precedent  in  Lil. 
EnL  55.  docs  not  aver  notice,  and  therefore  it  is  cleariy  bad.  Rushton 
V,  Aspinal,  Doug.  654. 

BowcTf  in  reply.  Wherever  a  titl^  is  defectively  stated,  the  de* 
fondant  may  take  advantage  of  it  on  a  demurrer,  without  the  expence 
of  a  trial. 

Lord  Maksfield.  There  is  no  doubt  but  this  is  a  foreign  faiift 
and  that  a  protest  is  necessary,  and  notice  of  the  protest;  but  it 
does  not  follow  that  this  declaration  b  bad.  Notice  is  alledged,  and 
protest  is  the  only  legal  notice,  therefore  it  must  "be  pfo?ed  at  the 
trial. 

BuLtER,  Jf.    The  case  in  Lill/s  Entries  is  in  point.    The  only 

question 
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in  which  the  plaintiff  omitted  to  state  a  protest,  for 
which  reason  the  defendant  demurred  generally  to  the 
first  count  of  the  declaration ;  hut  judgment  appears 
to  have  been  given  for  the  plaintiff  on  the  demurrer. 

Lord  Kenyon  indeed  is  reported  to  have  said,  that  in 
the  cas^  of  inland  bills  of  exchange,  protests  are  of 
substance,  inasmuch  as,  under  the  several  statutes  by 
which  they  aife  given,  they  are  necessary  in  order  to  entitle 
the  holder  to  interest  and  costs  " ;  and  therefore  if  the 
plaintiff,  in  declaring  on  an  inland  bill,  set  out  a  pro- 
test and  notice,  which  involves  in  it  the  consequential 
claim  of  interest  and  costs,  he  is  bound  to  j^rove  them, 
although  it  was  not  necessary  to  set  it  out  in  the  case 
of  an  inland  bill  of  exchange,  except  for  the  conse- 
quences it  involve s^  But  in  the  case  cited,  it  ulti- 
mately appeared  that  in  fact  a  protest  had  been  made, 
which  was  given  in  eyidence;  and  to  dispense  with 
the  necessity  of  notice,  the  plaintiff  called  the 
drawer,  in  order  to  prove  that  he  had  no  effects 
of  the  drawer's  in  his  hands.  And  the  plaintiff  re- 
covered. 

It 

"■  See  Harris  v.  Benson,  2  Str,  910.    «*  Boulagcr  v.  Talleyrand,  2 
£sp.550.    Sed^f 


question,  is  whether  the  not  allcdging  a  protest  in  the  declamtion  is 
form,  or  substance.  If  foam,  it  cannot  be  taken  advantage  vn  a 
p;cncral  demurrer.    The  court  must  have  thought  $q,  4n  the  CMe  in 


Lilly. 


Bower  had  leave  to  withdraw  the  demurrer,  on  payment  of  costs 
andgiving  judgment  of  the  term. 
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It  a{>pears  to  be  no  objection  to  a  declaration  on  a  l^orm  of  . 
bill  of  exchange,  stating  a  prptest,  that  it  is  said  that  l^^^^^  ^'^ 
the  party  protested  the  bill,  or  caused  it  to  be  pror 
tested ;  for  tlie  one  part  of  the  allegation  may  be  re- 
jected as  surplusage,  the  other  being  sufficient  without 
it  If  the  declaration  state  that  the  party  caused  the 
bill  to  be  protested,  without  more,  an  actual  protest 
by  himsejf  would  be  good  evidence ;  and  if  the  decla- 
ration state  merely  that  he  protested  himself,  that  is 
pjoved  by  shewing  that  he  caused  it  to  be  protested  *'. 
But  the  usual  and  better  form  is  to  state,  generally,  that 
tlie  bill  was  protested  according  to  the  custom  of  raer* 
chslnts,  without  saying  who  protested  it,  or  that  any 
one  in  particular  either  actually  protested  it,  or  caused 
it  to  be  protested  ;  under  either  of  which  latter  aver- 
ments, if  the  protest  should  appear  in  evidence  to  have 
been  effected  by  any  other  person  than  that  mentioned, 
the  plaintiff  would  Tun  the  hazard  of  a  nonsuit. 

After  alledging  a  protest  for  non-acceptance  or  nott-  Notict;  of 
payment,  it  is  usual  to  alledge  notice  to  the  defendant,  protest. 
of  the  several  premises  in  the  declaration  ;  and  this  ap- 
pears to  be  necessary,  although  the  protest  is  notice 
of  itself,  in  law,  of  the  presentment,  &c.  and  the  only 
legal  mode  of  giving  notice  of  these  facts,  where  a 
protest  is  required*. 

Where  the  bill  or  note  was  originally  made  payable  AUegatioo 
to  the  plaintiff^  or  has  been  indoised  or  assigned  to  *^^*^^^^  ^^• 
hiip,  that  is  sufficient  to  be  stated,  to  entitle  him  tp  to  plaintiff. 
"}ri«  action,  although  it  may  have  been  negotiated  by 
hixti  to  some  other  person  or  persoiis,  who  have  re- 
turned 

«  Witherley  ^?.Sarsfie^d,  1  Sho.  127.     ^  1  Vent.  45.  12  Mod,  3^0. 
Ante  5!SS, 
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turned  it  to  him  for  non-acceptance  or  non-payini^nt  l 
which  circumstances  neod  not  therefore,  in  such  caises, 
be  stated  in  the  declaration.  But  where  a  bill  iS 
drawn  by  the  plaintiff,  and  made  payable  to  some  third 
person,  so  that,  upon  the  face  of  the  instrument^  the 
plaintiff  appears  to  have  no  right  of  action  upon  the 
instrument,  but  liable  to  be  charged  upon  it,  there, 
if  it  be  returned  to  him  for  non-payment  by  the  ac- 
ceptor, he  should  regularly  state,  not  only  a  present- 
ment for  payment,  but  also  that  the  bill  was  ro* 
turned  to  him  for  non-payment,  and  notice  of  that  fact 
to  the  defendant  ^ 


* 
Averment  of     In  declaring  on  a  bill  of  exchange,  after  statmg  the 

fi^uft*"^*  -  ^^^^^1  circumstances  constituting^the  defendant's  ob- 
nccessaiy.      ligation  to  pay  the  money,  it  is  usual   tq  say,  "  by 

means  whereof,"  or,  "  by  means  of  which  said  seve- 
ral premises,  and  according  to  the  custom  of  mer- 
chants, the  defendant  became  liable  to  pay."  But  this 
seems  to  be  unnecessary ;  though  it  was  considered  as 
affording  &n  additional  argument  in  support  of  a 
declaration  on  a  bill,  which  did  not  alledge  that  it 
was  drawn  according  to  the  custom  ^  .  Since  the  sta- 
tute of  Anne,  the  holder  of  a  promissory  note  may 
declare  upon  it  according  to  the  form  of  the  statute, 
though  not,  according  to  the  custom  of  merchants'; 
and  the  usual  form  of  concluding  a  declaration  upon 
a  note  therefore  is,  instead  of  saying  "  by  means,  &c. 
and  according,  &€.**  to  say,  "  by  means  whereof  and 
by  force  of  the  statute,  &c."  the  defendant  became 

liable 

»  Ante  i5i.    «  AtUt  306,  7.      ^  4  D,  &  E.  152.  Bayl.  lOC: 
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liable  \o  pay;  But  Ihis  iappears  to  be  equally  unne- 
cessary^ as  16  conclude  with  stating  thfe  defendant's 
liability  according  to  the  custom  of  merchants ".  In- 
deed,  no  allegation  of  th6  defendant's  liability  can  bai 
necessary  in  declaring  on  a  bill  or  note;  for  it  is 
merely  a  conclusion  of  law,  which  need  not  h6 
stated^ 

ecla)*ing  agaiilst  the  d'rawci-  of  a  hfote  or  the  ac-  Where  avei^ 
ceptor  of  a  bill^  who  become  liable  to  pay  in  the  first  f^^^.  ^ 
instance,  though  at  a  time  to  c<Mne>  viz.  when  the  in-  ^  rwpicsu 
strument  shall  becdme  due,  .the  Usual  form  is,  to  state 
the  liability  to  pay  the  money  tnentioncd  in  the  bill  or 
note,  according  to  th^e  tenor  and  effect  of  the  instru- 
Inent^ ;  except  it  is  expressed  to  be  payable  on  de- 
mand, in  which  case,  although  the  above  form  seems 
not  to  be  impt^oper,  it  is  more  usual  to  say,  "  whereby 
the  party  becamie  liable  to  pay,  when  he  should  be 
thereto  requested."  But  in  declaring  agaiiist  the  in- 
dorser  of  a  note,  or  the  drawer  or  indorser  of  a  bill, 
who  become  liable  to  pay  the  money  immediately,  on 
default  of  the  drawer  of  the  note  in  the  one  case,  or 
the  acceptor  in  the  other,  it  is  usual  to  jdledge  their 
liability  to  pay  on  request,  however  the  instrument 
may  be  payable ;  and  this  is  the  proper  form  in  de- 
claring against  the  indorser^  as  well  as  the  drawer  of 
a  bill,  on  a  refusal  to  accept,  though  the  time  for  which 
the  bill  was  drawn  be  not  elapsed ;  it  having  been  de» 
termined,  that  an  action  lies  against  such  indorser  or 
drawer,  immediately  on  the  refusal  of  acceptance^ 

It 

•  cut.  325.  k.    <  Bayl.  112.    «  BaltingaUs  v.  GloOer^  d  E«A 

481. 
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Formerly,  no  It  is  observed  in  a  case  in  Hardres^  that  declarations 
sutedir        upon  bills  of  exchange  have  often  raried  i  at  one  time^ 

declarations  were  upon  a  custom  amongst  merchants 
only,  without  laying  an  express  promise ;  afterwards> 
they  came  to  declare  upon  an  assumpsit.  The  inser- 
tion of  the  custom,  ^here  the  plaintiff  declarer  in  debt 
(or,  as  it  seems,  where  he  declares  upon  an  assumpsit) 
is  superfluity  and  redundancy,  though  it  will  not  vi^ 
tiate  the  declaration^. 

Acceptance,  The  acceptance  of  a  bill  ai^iounts  clearly  to  a  pro- 
of 1)Ur&c  ^^^^  *^  P^y  *^^  money,  whether  it  constitute  a  debt 
implies  pro-   or  not;  at  all  events,  it  makes  the  acceptor  legally 

liable  to  pay '^.  In  another  case,  it  appears  to  have  been 
thought  that  the  drawing  of  a  bill  amounts  to  a  promise 
in  law  to  pay  it,  whatever  an  acceptance  may  be ;  for 
the  plaintiff  liaving  declared  on  a  bill  against  the 
drawer,  shewing  that  the  drawee  refused  payment, 
whereby  the  defendant  became  liable,  but  without 
laying  any  express  promise  by  the  drawer,  that  being 
moved  in  arrest  of  judgment  (which  had  gone  by  de- 
fault) Northey  answered,  that  it  was  sufficient  to 
count  upon  the  custom,  which  made  both  the  obli^ 
gation  and  the  promise.  And  Holt,  C.  J.  held  tha 
drawing  of  the  bill  was  an  actual  promise ;  wherefore 
the  plaintiff  had  judgment  \  This  doctrine  was  recog- 
nised by  Fortescue,  J.  in  a  subsequent  case ;  where  an 
action  was  brought  on  a  bill  by  the  payee  against  the 
acceptor,  and  the  plaintiff  (|eclared  upon  the  custom^ 
andiilso  an  assumpsit  to  pay  the  money  on  a  certain 
day,  then  next;  and  that  learned  judge  considered  it 

as 

•  "^  Hardr.  486,  7.  '  *  Starkey  v.  Cheesman,  Salk.  12S.  Carth.  SQf. 
S.  C.    Sir.  224.  Per  Fq^cscue,  J.  S.  P. 
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te  iuti  answer  to  the  objection  that  the  action  thereby 
appeared  to  be  brought  too  soon,  that  the  plaintiff 
need  not  have  set  out  any  promise  at  all ;  for  which 
he  cited  the  case  of  Starkey  and  Cheesman,  above 
quoted,  and  another  case  y,  which  he  stated  to  have 
been  upon  a  promissory  note,  where  the  plaintiff  had 
left  out  super  se  assumpsit  in  his  declaration,  and  yet 
it  was  held  well  enough ;  as  the  law  raises  the  promise*. 

Hence  it  appears  to  be  unnecessary,  in  any  action>  Necessity  of 
upon  a  bill,  check,  or  note,  where  the  promise  relied  ^^"cJIiX 
upon  is  that  raised  by  the  law,  or  which  is  evidenced  deied. 
by  bx  arises  out  of  the  instrument  itself,  to  state  any 
express  promise ;  the  principle  upon  which  the  above 
cases  were  decided  extending  as  well  to  actions  by 
indorsees,  as  the  original  holders  of  the  instrument^ 
and  being  equally  applicable  to  an  action  against  the 
drawer  or  indorser  of  a  bill,  or  the  indorser  of  a  note, 
as  to  the  acceptor  of  the  former,  or  the  drawer  of  the 
latter.  However,  a  great  authority  has  merely  ventured 
to  express  a  doubt  upon  the  subject  %  It  is  indeed 
the  constant  practice,  in  declaring  on  instruments  of 
this  nature,  to  state  an  express  promise  in  the  decla- 
ration, whether  any  have  been  actually  made  or  not ; 
and  if  the  formal  statement  of  the  promise  in  any  case 
were  omitted,  it  might  be  doubted  how  far  the  general 
issue  could  with  propriety  be  pleaded  in  the  usual 
form ;  therefore  it  would  be  hazardous  to  vary  from 
the  common  mode  of  declaring,  by  omitting  the  state- 
ment of  an  express  promise,  especially  where  such  a 

promise 

y  Lowther  i^.  Conyets.    *  1  Str.  224,  5.  See  also  1  B.  &  P.  626,7. 
«  Bftyl.  113. 
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promise  has  been  in  fact  made,  and  is  meant  to  be 
relied  on  at  the  trial.  Besides  that  it  seems,  upcm 
principle,  a  promise  should  always  be  expressly  stated 
in  assumpsit^;  though  it  certainly  cannot  be  necessary 
to  state  two  promises,  to  the  same  effect,  as  is  the 
practice,  in  declaring  upon  promissory  notes,  by  the 
payee  against  the  drawer. 

Promise,  hovr      The  promise  usually  stated  in  declaring  on  a  bill  or 
ncral/  note  being,  as  before  observed,  an  inference  of  law 

from  the  liability  previously  alledged,  should  accord 
with  the  statement  of  such  liability;  at  all  events, 
where  the  plaintiff  does  not  mean  to  rely  upon  any 
express  or  actual  promise:  thus,  if  the  action  be  against 
the  drawer  of  a  note  or  acceptor  of  a  bill,  where  the  de- 
fendant is  stated  to  have  become  liable  to  pay  accord- 
ing to  the  tenor  and  effect  of  the  instrument,  the  pro- 
mise is  stated  to  pay  according  to  the  tenor  aoid  effect 
of  it ;  and  where  in  an  action  on  a  note  or  bill,  the 
liability  is  stated  to  be  to  pay  on  request,  the  promise 
is  stated  to  be  so  likewise^ 

Where  spe-  If  the  holder  of  a  bill  neglect  to  give  due  notice  to 
is^-Ued"onr  ^  drawer  or  in^rser  of  non-acceptance,  or  non-pay- 
ment, a  subsequent  promise  to  pay  will  cure  such  neg- 
lect; for  such  promise  adinits  that  there  did  not  exist 
any  objection  to  paying  the  bill,  amd  that  every  tiling 
had  been  regularly  done,  to  entitle  the  bolder  to  reco- 
ver the  money  ^»  It  therefore  seems  that  such  promise 
may  be  given  in  evidence  on  a  declaration  in  the  usual 
form,  stating  a  promise  to  pay  on  request;  although 

what 

•>  Ante  S6.    «  Ante  S(J9.  Bayl.  112.    ^  Lundic  v.  Robiiwon,  7  Ewt, 
236.  and  liaddock  v.  Bury,  there  cited.  Seie  also  2  D.  &  £.  718, 19. 
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what  was  said  by  Lord  Mansfield,  in  the  case  of  Rush- 
ton  against  Aspinall,  before  cited  %  seems  to  the  con- 
trary. However  that  may  be,  it  appears  more  proper, 
in  such  case,  not  to  state  the  defendant's  liability  to 
pay,^  as  the  consideration  for  his  promise,  that  not  being 
tlie  fact;  nor  is  it  necessary  so  to  declare,  as^  it  would 
certainly  be  sufficient  to  state,  after  alledging  notice, 
^^  And  thereupon,  afterwards,  to  wit  on  such  a  day,  at 
such  a  place,  the  defendant  promised."  And  where 
there  has  in  fact  been  a  special  promise,  varying  from 
that  to  which  the  law  originally  raised,  it  may  be  ad- 
visable to  insert  a  count  in  the  declaration  on  the  spe- 
cial promise,  according  to  the  fact 


Where  the  money  in  which  the  bill  is  expressed  to  Averment  of 
be  payable  is  foreign,  it  is  usual  to  aver,  at  the  end  of  ^^}^^  ^^  ^'^ 

*  •^  ^  \  '  reign  mons; 

the  count  upon  the  bill,  that  the  sum  expressed  in  the 
bill  was,  and  is,  of  a  certain  value,  to  wit,  the  value  of 
such  a  sum,  of  lawful  money  of  this  kingdom.  But  it 
seems  that  this  averment  is  not  necessary,  and  at  all 
events,  the  want  of  it  is  not  ground  for  arresting'  the 
Judgment  after  verdict;  for  where  the  declaration  was 
upon  bills  of  exchange  expressed  to  be  payable  for  four 
thousand  dollars,  in  gold  or  silver,  as  to  the  exchange 
known  to  the  payees,  one  of  the  objections  was,  that 
it  did  not  set  forth  how  much  the  dollars  amounted  to 
in  English  money;  but  in  answer  to  this  it  was  said, 
that  the  jury  had  ascertained  that  amount  by  finding  it 
in  damages ;  and  the  whole  court,  on  consideration, 
over-ruled  ^1  the  exceptions  taken  by  the  defendant  ^ 

And 

•  Antt  iS6^  7*    ^  Simmofids  v.  Parminter,  1  Wils.  IBS. 
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And  their  judgment  was  aifiimed,  upon  a  writ  of  erior^ 
in  the  House  of  Lords  ^ 

Of  Ac  length      Jn  an  action  against  the  acceptor  of  a  bill  of  ex*. 

change,  from  Paris,  where  the  defendant  demurred  to 
the  replication  (as  it  seems)  after  having  pleaded  pay- 
ment, to  which  the  plaintiff oifei^d  ai\  issue;  and  the 
•  def^i^dant  objected  to  the  declaration,  because  no  time; 

appeared  wlien  the  bill  was  payable,  it  being  only 
stated  to  be  payable  on  double  usance,  and  no  particu* 
lar  custom  being  alledged  that  double  usance  ^gnified 
two  months,  the  objection  was  over*ruled;  \uance  be« 
V  ing  a  term  well  known  amongst  merchants*  to  signify  a 
month,  and  double  usance  two  months;  and  it  being 
averred  that  the  defendant  had  not  paid  in  two  months^ 
and  the  defendant  having  waived  the  ol^ectioiiji.-  by. 
pleading  payment;  for  these  reasons,  judgment  was 
given  for  the  plaintiff.  But  Twisden,  J.  said,  that  had 
it  been  on  demurrer  to  the  declaration,  the  defendant 
might  have  objected  to  it,  tha^  th?  plaintiif  had  not 
averred  a  particular  custom^  that  usance  signifies  a 
month,  &,c\  Accordingly  in  a  subsequent  cas^ where, 
the  plaintiff  declared  upon  a  bill  of  exchange  drawn  at 
Amsterdam,  payable,  in  London  at  two  usances),  with- 
out shewing  what  the  two  usances  were,  judgment  was 
given  for  the  defendant;  for  the  court  could  not  takQ 
notice  of  foreign  usances,  which  vaiied,  being  longer 
in  one  place  than  another*. 

Omission  to       Hence,  a  learned  author  concludes,  that  a  nesrlect 

stftte  it  fat&l  •  '  o     • 

on  demurrer  to  shew  the  duration  of  an  usance  is  fatal  upon  demur- 

only,  ^^ 

»  4  Bro.  P.  C.  604.     fc  Smart  v.  Dean,  3  Kcb,  ^4^^     »  Beuckley  v , 
Cftmbell,  1  Siilk.  (3;* 
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ttr  (unless  perhaps  where  it  is  alledged  that  the  bil! 
was  presented  on  the  day  it  was  payable)  but  upon  de- 
murrer only^  And  it  seems  that  the  demurrer  should 
be  special. 

With  respect  to  the  form  in  which  the  length  of  usances  Forms  of  al- 
should  be  averred,  it  may  either  be  stated  by  way  of  ^  ^°^ 
inducement  or  introduction,  previous  to  the  recital  of 
the  bill,  as  suggested  by  Twisden,  J.  or  in  stating  the 
bill  under  a  videlicet,  alledging  that  by  the  bill  the 
drawee  was  required  to  pay  at  two  usances,  '^  that  is  to 
say,  at  two  months  after  the  date  thereof"^;  or  after 
stating  the  bill  and  indorsments,  (where  any  arealledged) 
by  way  of  particular  averment,  that  the  usance  or 
usances  mentioned  in  the  bill,  (or,  in  ^isy  bill  drawn  and 
payable  in  like  manner,)  signified  and  signify  so  many 
months  from  the  date  of  the  bilP.  The  first  of  these 
forms  however  has  become  obsolete,  since  a  formal 
allegation  of  the  custom  of  merchants  has  been  disused ; 
the  second  form  is  the  most  concise,  but  the  latter 
seems  to  be  more  formal  and  safe. 

If  a  note  be  given  for  a  sum  of  money  payable  by  in-  Defitult  of 
stalments,  all  of  which  are  due  at  the  time  of  declaring  on^^^evenil 
upon  the  instrument,  no  allegation  of  a  particular  de-  iostalmenis. 
fault  is  necessary ;  nor  does  any  such  allegation  appear 
to  be  requisite  though  only  one  or  some  of  the  instal- 
ments be  due,  if  the  note  is  declared  to  be  in  full  force 
for  the  whole  sum  provided  any  one  of  the  instalments 
be  unpaid.     Indeed^   though  that  should  not  be  de- 
clared, and  the  whole  note  should  not  be  due,  yet  it 

seems 

• 

I  Bayl.  lOS. .  ^  Chit  346.    >  Bayl.  $$. 
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•eems  that  the  plaintiff  might  declare  genei ally  m  tJif 
promise  to  pay  the  whple  sum,  acpordiog  to  the  teno|^ 
and  effi^t  of  the  pot^,  aiid  assjgn  for  breach  that  the 
defendant  had  not  paid  any  part  of  that  sum,  whether 
in  fact  part  of  it  had.  be^  paid  or  not,  especially  if  nQ 
part  was  paid  according  tQ  th^  note  ^  as  the  plaintiff 
need  not  prove  his  bxeach  to  its  full  ei^tent.  But  it  i^ 
usual  when  any  part  has  been  paid,  or  only  a  particular 
instalment  is  due,  to  state  a  parti^i^lar  fb^^lt  in  the 
declaration. 

Of  sevenil         After  judgment  by  default,  and  entire  dainage^  found! 

y^^  *  ^pon  the  enquiry,  it  has  h^n  h^ld  that  iit  cannot  be  ob- 

jected in  arrest  of  judgment^  that  the  declaraticm, 
gainst  the  drawer,!  upon  one  of  several  p^ts  of  a  bill 
of  exchange,  does  not  ^tat^  that  the  other  p&Tts  were 
not  paid,  though  each  of  the  parts,  is  conditional;  for 
the  general  allegation  th^t  the  ^loney  mentioned  i^  the 
bill  declared  on  was  not  paid,  imports  tl^at  the  sum  men- 
tioi^ed  in  the  seyeml  part^  was  unpaid  the  sum  men* 
tioned  in  each  being  the  same  "  Aforiiop^  tlif  refore, 
in  declaring  on  one  pa^t  of  a  bill  consisting  of  several 
parts>  the  want  af  an  averment  that  the  other  part^ 
yrere  not  paid  is  aided  aft^r  verdict;  for  it  ^ust  be  in- 
tended, as  the  plaintiff  could  not  qtherwis^  have  h^  ^ 
yerdict^  The  case  last  pited  was  against  the  acceptor. 
But  it  is  said  the  court  in  that  case  inclined  to  think 
that  the  declaration  would  hav^  been  ill  on  demurrer ^ 
However  where  the  defendant  as  to  the  count  upon  the 
bill  pleaded  a  special  plea,  and  deqmrr^  to  the  plain* 
jiff's  replication  to  such  plea;  although  it  was  olyected 

">  Starke  v.  Chec^mftn,  Carth.  509.    ^  X^st  v.  Essing^on,  1  Salk.  130« 
S  Ld.  Raym.  8 10.  S.  C.    ""  S|r.  223. 
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0f^  tibe  argiipdeQt  of  the  demurrer,  that  th^  declaratjoQ 
(which  wasi  against  the  acceptor)  being  on  the  Qrst  of  9, 
J)iU  of  two  parts,  the  plaintiff  ought  tP  hav^  averred 
that  the  secopd  was  uppaid;  £yre,  J,  thought  the 
declaration  was  well  enough :  paying,  that  there  was 
^o  diifiprence  between  the  case  of  (he  drawer  and  tlie 
acceptor,  for  if  the  acceptor  pays  either  of  the  bills, 
the  drawer  is  not  liable,  ^pceptance  (he  said)  of  one 
of  two  parts  of  a  bill  is  so  of  both^^  though  in  fact  it 
amounts  to  no  piore  than  an  acceptance  to  pay  the 
pontents  of  one  of  them ;  and  payment  of  one  is  a  disr 
pharge  of  both;  so  that  the  averment  that  the  money 
was  not  paid  upon  the  first,  goes  to  the  second  also. 
Thf  learned  Judge  said,  that  he  had  searched  without 
success  fpr  the  record  in  East  and  Essington ;  and  by 
his  uoteSj  he  found  that  it  went  off  immediately,  upon 
the  answer,  that  the  verdict  had  cured  the  objection. 
The  precedents,  he  observed,  were  without  such  an 
averment,  jfortescue,  J,  thought  that  there  was  a  dif- 
ference between  the  case  of  the  drawer  and  acceptor; 
for  the  draiyef  is  bound  to  pay  all  the  parts  of  a  bill 
where  th^re  there  are  several,  the  drawing  being  an 
actual  promise^  but  the  acceptor  is  bound  to  pay  but 
pne  part^  and  no  action  can  be  maintained  against  him  * 
}mt  upon  the  very  part  which  he  accepts.  Judgment 
in  the  principal  case  was  given  for  the  plaintiffs 

It  may  be  collected  from  what  has  been  already  ob-  Several 
served,  that  it  is  sometimes  prudent  to  insert  two  or  proper]  on 
more  special  counts  on  the  bill,  or  note  declared  on ;  as,  ^^  same  bill; 
where  there  are  seveml  indorsements  in  blank *•,  or  there  thereof. 
^s  a  doubt  about  the  plaintiff's  ability  to  prove  regular 

notice 

*  Std  vid4  mtt  370.    P  Wpgersloffe  v.  Keeue,  Sir.  224.    ^  Ante  349. 
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ootice  of  the  non-acceptance,  or  non-payment,  having 
been  given  to  the  party  against  whom  the  action  is 
brought'-  Other  cases  do  not  unfrequently  occur,, 
where,  either  from  the  defaced  state  of  the  instrument, 
or  the  obscure  or  ignorant  mode  in  which  it  is  worded*, 
it  becomes  advisable  to  declare  upon  it  in  more  ways 
than  one,  in  order  to  meet  the  evidence,  and  answer 
the  real  or  intended  form  in  which  the  instrument  was 
meant  to  be  drawn,  &c.  One  case  in  particular  re- 
quires more  than  a  single  count  to  be  inserted  in  the 
declaration}  that  is,  where  the  sum  expressed  in  figures, 
at  the  top  or  bottom  of  the  instrument,  diiFers  from 
that  expressed  at  length  in  the  body  of  it,  in  which 
case,  it  is  obviously  pmdent  to  have  several  counts, 
stating  the  instrument  to  be  drawn  for  each  of  those 
sums.  It  is  also  observable,  that  where  a  fictitious 
pame  is  inserted  in  the  instrument,  or,  from  any  other 
circumstance,  the  legal  effect  of  it  is  in  reality  different 
from  what  it  purports  to  be  on  the  face  of  the  instru* 
ment  itsdf,  it  is  proper  to  insert  several  counts  in  the 
declaration ;  one,  stating  the  fact^  as  nearly  as  possible 
according  to  the  purport  of  the  instrument,  and  ano- 
ther, at  least,  according  to  what  is  apprehended  to  be 
the  legal  effect  of  it\  But  it  is  impossible  to  giv?  any 
precise  rules  for  ascertaining  where  any  particular  num- 
ber of  counts  is  proper;  which  riiust  be  left  to  the  exr 
perience  of  the  pleader,  and  the  circumstances  of  each 
particular  case.  Where  several  counts  arc  inserted 
upon  the  same  bill,  check,  or  note,  it  is  nevertheless 
proper  to  state,  in  each  count  subsequent  to  the  first, 
that  the  party  made  another  bill,  &c.  afterwards  refep- 
xing  to  it  as  the  said  last-mentioned  bill,  in  order  to  avoid 

the 

'  ^R^e  362.  373.    «  u^itfe  78.  332;  3.    ^  Anit^Zl. 
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Ae  appearance  of  duplicity,  in  declaring  on  the  sarme 
contract  in  two  different  ways,  and  for  the  sake  of 
better  certainty,  a$  to  that  particular  instrument  on 
which  each  count  is  supposed  tp  th^  founded, 

In  dcclarinir  on  a  bill  of  exchaniare,  it  is  generally  ad-  ^«™on 

.     ,,      ^      ,?      •  ?  ^,  '^     .'    counts  on 

visable  to  add  one  or  more  counts  in  general  assumpsit^  considcra* 
the  form  of  which  will  be  hereafter  considered :  but  it  ^^^  ^^• 

.  where  pro- 

seems  more  properly  the  subject  of  ^  book  on  evidence^  per,  in  ge- 
than  on  pleading,  to  shew  particularly  what  evidence  ^^'*^' 
may  be  given  oi^  particular  couQts  of  that  nature.  How^ 
ever  it  may  with  propriety  be  observed,  that  in  gench 
ra],  where  the  action  is  against  the  party  from  whom 
the  plaintiff  received  the  instrument,  and  an  actual  con<- 
$ideration  passed  between  them)  it  may  be  useful  to  add 
counts  upon  that  consideration^  as,  for  work  and  la* 
hour,  or  goods  sold,  &c;  together  with  counts,  for 
money  lent,  paid,  received,  and  on  an  account  stated; 
but  if  a  particular  consideration  be  expressed  in  the 
bill,  it  is  enough  to  add  counts  adapted  to  it.  Where 
the  action  is  against  the  party  from  whom  the  plaintiff 
took  the  insti-ument,  though  no  actual  consideration 
passed  to  such  party,  yet  if  he  were  privy  to  the  consi- 
^eratioji;  which  passed  from  the  plaintiff  to  any  other 
person,  counts  upon  that  consideration  may  be  of  use. 
And  even  where  no  consideration  passed  at  all  from 
the  plaintiff,  yet  if  he  received  the  instrument  imme* 
diately  from  the  defendant,  all  the  money  counts  are  ' 
proper. 

» 

But  where  the  pkintrff  does  not  receive  the  bill  from  For  money 
the  defendant,  and  the  latter  is  not  privy jto  the  con-  ^^*  ' 
sideration  which  tlie  plaintiff  gave  for  it,  as,  if  the 
plaintiff  be  a  remote  indorsee,  or,,  though  he  be  p^ec, 

the    - 
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the  actioa  is  brought  against  the  ucceptoty  who  was  not 
party  or  privy  to  the  trtnMCtioii  with  the  plaihtifF; 
common  counts  upon  any  specific  consideration,  as, 
for  work  and  labour,  goods  sold,  or  money  lent,  are 
of  no  use  whatever.  However  the  count  for  money 
paid,  is  usually  inserted,  to  cover  any  expences  which 
the  plaintiff  may  hav^s  been  put  to  on  account  of  the 
non-payment  of  the  instrument,  whether  the  action  be 
Against  the  drawer,  indorser,  or  acceptor;  and  the 
count  for  money  received  is  peculiarly  proper  in  all 
actions  agaiqst  the  acceptor.  The  count  on  a  compu^ 
f asset  (as  it  is  called)  is  also  proper,  in  all  cases  where 
there  has  been  any  correspondence  or  communication 
^tween  the  parties  to  the  action, which  may  be  deemed 
an  acknpwled^ent  of  the  defendant's  liability. 

For  intemt       A  count  for  interest,  and  the  charges  which  may 
Md  charges*  \^y^  1,^^  incurred  upon  a  bill,  is  sometimes  inserted 

in  the  declaration;  hut  unless  there  has  been  some 
express  promise  respecting  snph  interest  or  charges,,  it 
seems  that  the  most  proper  mode  of  d^laring  is  to 
alledge  the  latter,  in  the  count  upon  the  hill,,  stating 
the  return  of  \t*i  and  the  plaintiff  may  as  a  mat-> 
ter  of  course  recover  interest,  at  the  usual,  rate^ 
without  any  particular  count  for  the  purpose^ 

Breaeh,  and       In  declaring  on  ^  bill,  note,  or  check,  the  breac)^ 
nl^u^^^  in  non*payment  by  the  defendant  of  the  money  iq 

the  instrument  is  not  usually  inserted  in  the  count 
upon  the  bill,  but  is  postponed  until  the  conclur 
sion  of  the  declaration,  aftef  the  insertion  of  the 
common  counts ;  and  then  one  general  breach  is  as- 
signed in  non-payment  of  all  the  sums  of  money  men- 
tioned in  the  declaration.     This  does  not  confine  the 

plaintiff 
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plaintiff  to  recover  on  any  particular  count,  nor  can 
there  be  any  doubt  but  that  it  is  wholly  immaterial  in 
what  part  of  the  declaration  the  breach  is  assigned, 
so  that  a  breach  is  sufficiently  assigned  of  all  the  pro- 
mises declared  upon^      In  the  general  breach,  it  is 
usual  to  lay  a  request,  to  pay  all  the  sums  of  money 
declared  for.     This  request  is  generally  laid  on  the 
same  day  as  is  inserted  in  the  money  counts,  which 
may  be  any  day  after  the  instmment  has  become  due, 
or  the  defendant  has  become  liable  to  pay  it.     In  the 
case  of  a  note,  &c.  the  bringing  of  the  action  itself  is 
a  request  in  law  to  pay  the  money  due  upon  the  in- 
strument so  that  there  is  no  occasion  to  lay  any  request 
at  all;   and  although  a  request  be  laid  by  mistake, 
on  a  day  four  months  before  the  note  is  due,  yet  if 
it  appears  that  the  action  was  not  brought  till  the 
proper  time,  we  have  seen,  that  it  cannot  be  taken 
advantage  of  upon  a  writ  of  error,  after  judgment 
by  default "";  afortioriy  it  cannot  after  verdict.      In- 
deed, it  is  very  questionable,  whethet  it  would  even 
be  cause  of  special  demurrer ;  as  the  day  ipight  per- 
haps be  rejected  as  repugnant,  and  unnecessary.    But 
even  supposing  it  necessary  to  lay  a  possible  request, 
yet  if  it  appears  in  the  conclusion  of  the  declaration 
that  the  plaintiff  in  error  was  "  often  afterwards  re- 
quested," that  would  be  su$cient\ 

•  Ante  258,  9.    ^  Antt  255.    ^  Id. 
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CHAPTER  Xlt 


OF   THE   DECLARATION    IN    SPECIAL   ASSUMPSIt,   ON 

POLICIES   OF   INSURANCE. 


Division  of    ^I'^HE  pTaiiitifir  must  declare  s{)ecially  upou  a  policy 
subject.  A    Qf  insurance,  as  he  cannot  maintain  a  general  inde^ 

bitatus  assumpsit  upon  it.  In  considering  the  rules  to 
be  observed  in  declaring  specially  upon  an  instrument  of 
this  nature,  it  will  be  proper  to  notice,  first,  the  mode 
of  alledging  the  making  or  effecting  of  the  policy, 
^vith  respect  to  the  parties,  time,  and  place  of  making 
it ;  its  being  made  or  effecfed,  according  to  the  custom 
of  merchants,  and  the  propriety  of  declaring  ^ith  a 
profert  in  curiam;  how  the  policy  and  memorandum 
should  be  recited,  what  parts  of  each  should  be  omit- 
ted or  noticed  in  the  declaration,  and  the  propriety  of 
referring  to  the  recital  by  a  prout  patet ;  secondly, 
the  allegations  of  notice  of  the  policy,  payment  of  pr<*- 
mium,  mutual  promises  to  perform  the  policy;  the 
loading  of  the  goods ;  the  averment  of  the  assured's 
interest,  as  to  the  time  and  parties,  title  and  amount 
of  such  interest;  the  different  foims  of  averring  it  where 
necessary,  and  where  no  interest  need  be  averred:  the 
averment  for  whose  use  the  policy  was  made;  the  mode 
of  declaring  on  a  policy  effected  by  an  agent,  expressly 

as 
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US  such;  the  averment  that  the  policy  was  effected  in 
the  name  of  the  consignor,  &c.  that  the  ship  was  in 
safety ;  her  sailing  on  the  voyage ;  and  that  the  stipu- 
lated warranties  were  complied  with;  thirdly  and 
lastly,  the  statement  of  the  loss,  with  respect  to  the 
form  in  which  it  may  in  general  be  made,  and  by  what 
perils  it  may,  and  must  be  alledged  to  have  happened, 
in  particular  cases;  how  it  may  be  alledged;  and 
where  it  need  not  be  particularly  alledged  at  all,  or 
may  be  given  in  evidence  under  a  general  statement; 
the  allegations  of  notice  of  the  loss;  request  to 
pay  the  sum  insured,  aud  the  defendant's  liability  to 
pay  it ;  and  where  several  counts  on  the  policy  are  pro- 
per. Some  observations  are  added  on  the  u^e  of  the 
counts  for  money  had  and  received,  and  on  an  account 
stated,  and  also  respecting  the  assignment  of  the 
breach  in  the  non-payment  of  the  money  insured. 

The  first  thing  which  the  plaintiff  must  state  in  his  How  to  de- 
declaration  on  a  policy  of  insurance  is  the  policy  UcTii^e  by 
itself,  which  is  the  foundation  of  the  whole*.      It  »g€nt. 
should  appear  to  have  been  effected  by  the  plaintiff^  or 
his  agent    A  policy  of  assurance,  like  a  bill  of  ex- 
change, though  made  by  an  agent,  may  be  stated  to 
have  been  made  by  the  principal ;  although  it  is  usual, 
in  both  cases,  to  state  that  it  was  made  by  the  party 
who  actually  effected  it,  as  agent  for  his  principal. 
The  statute  28  Geo.  3.  c.  56.  not  directing  what  per- 
sons shall  make  or  effect  policies,  but  only  what  name 
or  names  shall  be  inserted  therein,  it  seems  that  one 
may  effect  the  policy  for  another,  and  a  third  person's 
name  may  be  introduced  into  the  instrument,  and  the 

plaintiff 

•  Park  358.  6th  ed. 
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})iaintifF  may  state  that  he^  by  hiist  ageht^  made  thti 
policy,  J)urporting  that  the  party  mentioned  therein 
Caused  the  ship  or  goods  to  be  insured^  for  the  persoil 
to  whom  the  policy  did,  mighty  or  should  appertain. 

« 
The  policy  is  usually  ^tatfed  to  have  bedh  hiadC  oii 
the  day  it  bears  date^  which  it  generally  does  on  some 
certain  day»  though  the  subscriptions  of  the  different 
underwriters  are  dated  oh  different  days,  according  td 
the  times  when  such  subscriptions  were  in  fact  made. 
But  there  is  no  occasion  to  state  that  the  policy  bears 
date  on  the  day  on  which  it  is  alledged  to  have  been 
made,  or  that  it  bears  any  date  at  all,  nor  is  it  usual 
to  make  such  allegation ;  and  if  it  be  not  mad&,  it  is 
apprehended  that  the  day  on  which  the  policy  is 
stated  to  have  been  effected  is  not,  in  general,  material, 
and  need  not  be  proved  as  laid*  It  is  usual  to  alledge 
that  the  policy  was  tnade  at  the  place  where  the  venue 
is  laid,  though  that  may  not  be  the  fact ;  and  which 
is  altogether  unimportant 


Of  stating  It  is  not  unusual,  in  declaring  on  a  policy  of  as« 
t^r^^^ef'  s^^^c^y  ^^  state,  that  the  plaintiff  caused  to  be  made 
fedid  foliey.  a  certain  writing  or  policy  of  assurance,   though  in 

truth,  the  assurance  is  made  by  the  defendant,  instead 
of  the  plaintiff^  and  policies  are,  for  the  most  part, 
not  written,  but  printed.  It  seems  more  correct  and 
proper  to  state  that  the  plaintiff,  effected^  or  caused  to 
be  effected,  a  certain  policy  of  assurance,  only.  But 
there  can  be  no  serious  objection  to  the  plaintiff's 
saying  that  he  made,  or  caused  to  be  made  the  policy; 
as  the  statute  28  G.  3.  c.  56.  uses  the  terms  ^'  making 
and  effecting"  the  policy,  synonymously.  However, 
it  may  perhaps,  with  more  propriety  be  said,  that  a 

man 
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Man  effects  a  policy^  whether  it  be  on  his  own  ao- 
Gounty  or  on  account  of  another;  though  he  cannot 
so  well  be  said  to  tnake  it,  unless  for  himself. 

It  is  no  more  necessary  to  state  a  policy  of  assurance,  That  it  was 
than  a  bill  of  exchange^  to  be  made  **  according  to  j^gt^^^of 
the  usage  and  custom  of  merchants/'  although  this  is  merchants. 
usually  done;   and  we  have  before  observed,  that  in 
declaring  on  a  bill  of  exchange  it  has  been  deter- 
mined to  be  unnecessary^:  so  that  a  declaration  on  a 
policy  would  not,  it  seems,  even  be  bad  on  special 
demurrer,   on  account  of  its  not  being  alledged  to 
have  been  made  according  to  the  usage  and  custom  of 
merchants. 

A  declaration  in  assumpsit  on  a  policy  of  insurance  fnftrt  of 
is  good  without  making  profert  of  the  policy,  though  ^fj^^!!*^' 
Stated  to  be  in  writing;  for  where  the  plaintiff  de- 
clared in  assumpsit  upon  a  policy  in  writing,  without 
stating  it  to  be  brought  into  court,  it  was  moved  by 
the  defendant  that  his  case  was  such  that  he  could  not 
plead  non  assumpsit,  but  a  special  plea,  grounded  upon 
the  same  writing,  of  which  he  had  no  counterpart  but 
that  in  the  insurance  office,  and  that  inasmuch  as  the 
plaintiff  had  declared  without  making  a  profert  of  it, 
he  should  be  ruled  to  produce  it,  that  the  defendant 
might  view  it.  In  this  case,  ijio  objection  appears  to 
have  been  made  to  the  declaration:  but  the  court 
granted  a  perpetual  imparlance,  and  they  all  agreed 
that  if  the  ^plaintiff  would  strike  out  of  his  declaiar 
tion  that  the  policy  was  in  writing,  the  rule  for  the 

imparlal^ce 
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imparlance  should  be  diacharged;  which  the  plaintiff 
rendered  unnecessary,  by  agreeing  that  the  defendant 
should  have  oyer*. 

An  action  at  law  lies  npon  a  policy  of  infiurattce, 
though  there  be  a  clause^  that  in  case  of  any  loss  or 
dispute  about  the  policy,  it  should  be  referred  to  ar- 
bitration; if  in  fact  there  be  no  reference  depending, 
or  made  and  determined ;  for  the  agreement  of  the  par^ 
ties  cannot  oust  the  courts  of  common  kw  of  their 
jurisdiction  *.  In  one  case  indeed,  where  the  defend- 
ant^ in  a  suit  in  equity^  pleaded,  that  by  agreement, 
the  matters  in  controversy  were  to  be  referred  to  ar- 
bitration, and  that  there  should  not  be  any  snit  in 
law  or  in  equity,  the  Master  of  the  Rolls  (Sir  Lloyd 
Kenyon)  is  reported  te  have  said,  that  there  could  be 
no  doubt  but  that  the  parties,  entering  into  such  ati 
agreement,  were  bound  by  it  But  that  case  has  been 
over-ruled*.  In  such  case  therefore,  it  is  not  neces- 
sary to  state  the  clause  in  the  declaration ';  and  though 
it  be  shewn,  the  plaintiff  need  not  (though  it  seems 
he  did  in  the  above  case)  state  that  there  has  been  no 
reference ;  for  it  is  to  come  on  Ae  part  of  the  defend- 
ant, to  shew  the  contrary :  because  the  court  will  not 
intend  agdnst  their  own  jurisdiction,  and  it  is  not 
Hkely  that  the  plaintiff  would  have  declared  against 
the  defendant,  if  he  was  barred  by  the  reference. 


What  partsof     ^^^^  ^^^  necessary  to  state  the  particular  desariptioi^ 

policy  need    ^r  addition,  of  the  person  or  persons  in  whose  name,  or 

*  firm,  the  insurance  was  effected,  as  stated  in  the  policy. 

And 


^  Suister  v.  CocI,  1  Sid.  386.      ^  Kill  v.  Hollister,  1  Wib.  129- 
^6Ve«.Jun.820.    ^  Parke  535*  \ 


0»   POLICIES  Ot  iNSUttANCE*  S87 

And  although  it  is  usird  in  practice  to  recite  the  policy 
throughout,  together  With  the  whole  of  the  printed 
hiemorandum,  this  appears  to  be  unnecessary ;  (ht  same 
rule  holding  with  respect  to  the  recital  of  a  policy  of 
Assurance,  as  any  other  written  instntmetit  or  cbntract, 
viz.  that  no  more  of  it  need  be  shewn  thah  is  relevant 
to  the  plaintifF^s  action^*  Therefore  it  is  superfluous  to 
state  any  thing  respecting  the'  goods,  where  thfe  policy 
is  on  ship  only;  or,  where  the  policy  rs  6nly  upon  the 
goods,  to  state  any  thing  more  respecting  the  ship, 
than  is  connected  with  that  part  of  the  c6ntract  which 
applies  to  the  goods.  The  cases  as  to  the  setting 
forth',  Or  finding  by  the  july^  of  part  only  of  an 
intire  promise,  do  not  at  all  break  in  upon  the  above 
observation;  the  very  principle  6f  which  is,  that  the 
matter  proposed  to  b6  omitted  is  no  part  of  the  cbn- 
tract of  insurance.  Neither  is  it  necessary  to  shew 
in  the  declaration,  who  waS  the  master  of  the  ship ; 
and  indeed  it  does  hot  appear  why  this  is  stated  in  the 
policy,  which  stands  good,  according  to  its  own 
words,  though  any  one  else  than  the  person  named, 
should  gd  for  master  in  the  ship,  by  whatsoever  name 
©r  names  he  should  be  named  or  called  \  Nor  need  the 
plaintiff  shew  the  clause  whi6h  gives  him  a  liberty  to 
touch  at  any  ports,  &c.  especially  if  he  has  not  u^ed 
such  liberty;  for  it  does  not  alter  the  voyage  insured, 
but  is  only  an  authority  to  the  plaintiff  to  tbuch  at 
any  ports,  &c.  in  the  course  of  such  voyage,  and  ex- 
cuses him  from  what  might  otherwise  be  deemed  by 
the  defendant  a  deviation  froni*  it.  The  clause  re- 
specting the  value  of  the  ship  or  goods  should,  for 

propriiSty^s 

'  Antt  ilO,  &c.    s  Al.  5.    ^  Mar.  100.  Ante  1 16.    '  See  Parke  SO,  1. 

c  est 
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propriety's  sake,  be  omitted,  if  the  policy  be  not  a 
valued  one.  Indeed,  the  insertion  of  it,  with  a  blank 
for  the  value,  might  possibly  be  deemed  ground  for 
special  demurrer.  It  is  not  necessary  to  state  any 
more  than  the  particular  peril  which  occasioned  the 
loss  declared  for;  although  it  may  be  prudent  to  in- 
sert in  the  declaration  all  perils  which  are  of  the  same 
sort,  so  that  the  plaintiff  may  not  be  turned  round  at 
the  trial  by  the  production  of  unexpected  evidence. 
After  stating  the  particular  perils  by  which  the  plain- 
tiff is  likely  to  prove  the  loss  to  have  happened,  there 
is  no  use  in  reciting  that  general  clause  of  insurance, 
against  all  other  perils  losses  or  misfortunes  than 
those  particularly  mentioned  in  the  policy;  at  all 
events,  where  the  loss  which  has  happened  comes 
clearly  within  one  of  the  losses  or  perils  particularly 
enumerated  in  the  policy.  The  clause  in  the  instru- 
ment  which  makes  it  lawful  for  the  assured  to  sue, 
labour,  &c.  at  the  expence  of  the  insurers,  may  also 
perhaps  be  omitted  in  declaring ;  for  it  has  been  de- 
termined, that  in  order  to  entitle  the  insured  to  recover 
the  expences  of  salvage,  it  is  not  necessary  to  state 
them  specially  in  the  declaration,  because  salvage  is  an 
immediate  and  necessary  consequence  of  the  property 
being  saved  from  accident^ 

What  recital  If  the  loss  declared  for  be  a  total  one,  by  either  of 
dumTM^'  the  perilB  mentioned  in  the  policy,,  there  is  no  occasion 
cessary.        to  mention  the  common  printed  memorandum,  at  the 

bottom  of  the  policy.  Neither  need  any  mention  be 
made  of  it,  though  it  be  an  average  or  partial  loss  which 
is  declared  for,  if  such  loss  be  not  general,  or  by  the 

stranding 

i  Parkc  139-  Ei  videpo^t  413. 
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stranding  of  the  ship.  And  if  the  loss  be  upon  some 
of  the  goods  mentioned  in  the  memorandum,  it  is  only 
necessary  to  mention  so  much  of  it  as  relates  to  them ; 
upon  the  same  principle,  as  that  if  the  policy  be  on  ship 
or  goods  only,  so  much  of  the  policy  need  only  be  stated 
as  is  relevant  to  the  subject  of  the  insurance. 

Having  shewn  what  parts  of  the  policy  may,  and  What  parts 
ought  to  be  omitted  in  declaring,  it  only  remains  to  make  ^c.'must'bc 
a  few  observations  on  what  parts  of  it  should  be  stated,  stated,  and 
before  we  proceed  to  notice  the  averments  necessary  to 
be  made  subsequent  to  the  recital  of  the  policy,  and 
the  mode  of  making  them.  The  vo}-age  must  be  cor- 
rectly shewn,  according  to  the  policy ;  and  if  any  al- 
teration be  made  in  it  before  the  loss,  it  may  be  shewn 
by  way  of  memorandum.  So,  the  time  of  the  com- 
mencement and  conclusion  of  the  adventure,  or  risk 
insured,  and  the  perils  insured  against,  or  at  all  events 
snch  of  them  as  have  happened^must  be  stated  according 
to  the  fact ;  any  material  omission,  or  variation  from 
the  policy,  in  these  particulars,  will  be  fatal  to  the 
declaration.  The  agreement  introduced  into  policies, 
that  they  should  be  of  as  much  force  as  those  made 
with  the  insurance  companies  established  by  the  statute 
6Gr.  1.  c.  18.  s.  1,  is  commonly,  and  may  be,  without 
any  impropriety,  inserted  in  the  declaration.  It  is 
the  12th  section  of  that  statute  which  enacts  that  any 
private  or  particular  person  or  persons  shall  be  at  liberty 
to  write,  or  underwrite,  any  policies,  or  engage  him- 
self or  herself  in  any  assurances,  of,  for,  or  upon,  any 
ship  or  ships,  goods  or  merchandizes,  at  sea,  or  going ' 
to  sea,  or  lend  money  by  way  of  bottomry,i  as  fully 
and  beneficially  as  if  that  act  had  never  been  made,  so 

as 
cc  3 
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»s  the  same  be  not  upoa  t)ie  ticcount  qr  risque  of  9*  cor? 
poratioi^  or  body  politick,  pr  upoa  tbp  ftccoimt  <ff 
risque  of  persons  actiijg  in  ^  society,  or  partnership  fo^r 
that  purpose,  a$  meatJQjjed  in  the  apt,  any  tiling 
|lierein  contained  to  the  contrary  .  g^otwithstanUipg, 
That  part  of  the  policy  i^hicb  acknov J^gps  the  paynM^ot 
of  the  premium  should  be  stated  in  the  declaration ; 
although,  if  the  plaintiff  aver  thfi  payment  of  it,  ffljch 
partof  the  policy,  may  be  dispensed  with.  In  stating  t|)Q 
different  parts  of  th^  ii^tnimeat  sijf^  any  meinorai^duni 
which  maybe  made  upon  it,  care  shofifd  t^  taken  to  pco^r 
pecttheip  togethe^i  by  proper  ifttrqd^^ptory  words,  so  f^ 
to  n^akp  th^  statem/^pt  ^ei^ibl?,  Jl^  e  niemQfapdum3  maji 
in  general,  be  considered  a$  part  of  the  policy  itself  j 
fu^d  it  seem3  rather  imprQper,  though  it  is  u^u?d^  to 
^tfi'tp  the  memoranduni3  as  theretfndi^f  wrft^^n^  fqr  i^ 
.  poipt  pf  fact  the  meiporapd4m?  gen^nally  pxeoe^ci  th^ 
subscriptions  of  the  up4^rwriterS|  aqd  ^*e  iM^des, 
printpd.  Such  warranties  pr  stipulation  ijt  the  poii/Qy, 
or  whiph  may  be  subscribed  pr  added  to  it  by  way  pf 
m^nofandumi  or  otherwise,:  niust  be  noticed  'm  tjbe 
declaration,  if  they rfgul^te  tte  voyage,  or^aturpof 
tbe  iDsur4iipe  \ 

Prmt  paiety  Jfo  reference  ought  to  ^)e  made,  in  pleading,  tq 
uDKccssary.  ^^^  instrument  but  what  iq  formally  brought  into 
court  by  ^ftvojcrt  m  Guriam;  and  as  a  policy,  or  other 
instrument  without  seal,  i^  not  sq  brpnght  into  court* 
no  reference  ought  to  \fc  mjide  to.  it,  by  M^ay  of  f  rout 
patct^  any  ipore  tlian  to  a  bill  of  exchange,  or  pro* 
miasory  note,    Tb^  reasou  i;?,  that  the  contract  in  such 

^^  AJ.  28J  ^.  Marshall,  680, 1.  2d  ed. 
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e^s^  is  not  such  conclusive  evidence  to  the  court,  u$ 
if  it  were  by  deed. 


* 

After  the  recital  of  the  policy  and  memorandums,  it  Notice  of 

Policy* 

is  not  unusual  to  make  an  aveiment  that  the  defendant 
had  notice  of  them*;  but  it  seems  to  be  no  more  ne- 
cessary to  state  that  the  defendant  had  notice  of  a  po- 
licy, than  that  he  had  notice  of  a  bill  or  note  on  which 
he  is  sued,  which  is  never  done;  for  it  appears,  by  other 
averments  in  the  declaration,  that  he  was  privy  to  the 
policy  being  made. 

After  setting  out  the  policy,  the  declaration  states  payment  of 
the  premium  paid  on  the  sum  insured,  the  subject  of  Premium ; 
the  insurance,  and  the  plaintifFs  promise  to  perform  JroiaTs«! 
his  part  of  the  policy.    After  which  follows  the  defend- 
ant's undertaking  to  become  an  asssurer  to  the  plaintiff 
of  the  sum  assured,  on  the  ship  or  goods  in  question, 
and  to  perform  his  part  of  the  policy.    Then  it  is 
usually  stated  that  the  defendant  underwrote  or  sub* 
scribed  the  policy,  as  assurer  of  such  sum*;  though 
this  allegation,  it  seems,  comes  with  more  propriety 
before  the  statement  of  the  defendant's  promise  to  per- 
form the  policy. 

If  the  policy  be  on  goods,  the  declaration  shews  Loading  of 
that  goods  were  loaded  on  board  the  ship;  but  it  need  ferment  of 
not  specify  the  particular  goods  put  on  board,   even  sufficient, 
though  the  policy  be  on  a  particular  species  of  goods. 

It 

>MarshaU,681.     ^  Id. 
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It  is  enough,  in  all  cases,  to  aver  that  "  divers 
goods'*  were  loaded,  if  it  sufficiently  appear  that  the 
policy  attached  upon  such  as  were  loaded.  Therefore, 
where  the  declaration  stated^  that  the  assurance  was 
declared  to  be  on  indigo  and  bale  goods,  and  then 
alledged  that  ^^  divers  goods"  were  loaded  on  board 
the  vessel,  to  be  carried  the  voyage  mentioned  in  the 
policy,  and  that  the  policy  was  made  on  those  goods, 
which  were  lost ;  though  it  was  assigned  for  special 
cause  of  demurrer,  that  it  did  not  appear  that  the 
goods  loaded  were  of  the  description  insured,  and  it 
was  not  averred  that  they  were  indigo  or  bale  goods, 
the  court  observed,  that  the  allegation  in  the  declaxa* 
tion,  that  the  policy  was  made  on  the  goods  put  on 
board,  compleatly  answered  the  objection ;  since  that 
could  not  be  true,  unless  indigo  and  bale  goods  were 
loaded  on  board,  which  it  would  be  necessary  for  the 
plaintiff  to  prove  at  the  trial"* 

What  not.  But  it  is  necessary  that  it  should  appear  that  the 

goods  loaded  were  those  insured ;  for  where  the  decla* 
ration  was  on  a  policy  on  goods,  at  and  from  London 
to  Embden,  in  the  usual  form,  beginning  the  adventure 
on  the  goods,  from  the  loading  thereof  on  board  the 
ship ;  and  the  insurance  was,  by  a  memorandum,  de* 
clared  to  be  on  fifteen  hogsheads  of  tobacco,  marked 
B.  S.  No.  5 1  and  65 ;  to  which  declaration  there  wa« 
a  special  demurrer,  assigning  (amongst  other  causes) 
•  that  the  goods  were  not  averred  to  have  been  put  on 
board  at  London,  and  that  they  were  not  alledged  to 
have  been  marked  or  numbered  as  in  the  memoran- 
dum, but  only  thus,  **  1 5  hogsheads,  the  goo^s  in  the 
said  policy  mentioned,"  the  court  inclined  to  think  the 

declaration 

■  De  Symoas  v.  Jobnstonc,  2  N.  B«  77* 
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declaration  bad"*.  But  the  above  objections  seem  to 
have  been  the  least  hnportant  of  those  assigned  for 
causes  of  demurrer  ^.  The  other  objections  so  assigpied 
will  be  presently  noticed. 

The  declaration  in  general  states  the  interest  of  the  Avennent  of 
assured,  in  the  subject  of  the  assurance,  to  the  amount  Jf^g^  ^»»«  to 
of  all  the  monies  by  him  insured  therein.  The  usual 
form  of  averment  states,  that  the  party,  or  parties, 
was,  or  were  interested,  ^*  at  the  time  of  making  the 
insurance,  and  from  thence  continually  until  and  at 
the  time  of  the  loss"*."  But  it  does  not  seem  necessary 
to  state  any  more  than  that  the  party  was  interested, 
**  at  the  time  of  the  insurance  f  for  the  only  object  of 
the  averment  of  interest,  where  any  is  necessary, 
(which  is  not  always  the  case)  is,  to  shew  that  the  po- 
licy was  not  a  gaming  or  wagering  one,  within  the 
statute  19  G.  2.  c.  37.  before  which  statute,  as  will 
be  presently  seen,  no  averment  of  interest  was,  in  any 
case,  necessary ;  and  whether  the  policy  was  of  that 
nature  can  cmly  depend  upon  whether  the  party  was, 
honAJide^  interested  in  the  insurance  at  the  time  of 
making  the  contract ;  or,  in  other  words,  whether  it 
was  then  a  contract  of  indemnity,  to  secure  the  party 
s^inst  a  real  loss  to  which  he  might  otheiwise  be 
exposed,  or,  in  the  nature  of  a  wager,  against  a  future 
and  indiiferent  event.  It  therefore  seems  to  be  alto- 
gether useless  and  nugatory  to  state  that  the  party 
was  interested,  from  the  time  of  the  assurance  until 
and  at  the  time  of  the  loss.  But  where  any  averment 
of  interest  is  necessary,  it  must  be  shewn  to  have 
existed  at  the  time  of  the  insurance ;  for  where  the 

declaration 

•pc  Symonds  v.  Shcddcn,  2  B.  &  P.  153.    P  Id.  "^  Marshall,  631. 
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declaration  only  stated  the  party  to  havebeeii  interested 
until  and  at  the  time  of  the  loss,  without  shewing 
t)iat  he  had  any  interest  at  the  time  of  xtiz%ing  the 
policy,  or  effecting  the  insurance,  and  that  was  as- 
signed for  special  cause  of  demurrer,  (which  was 
seemingly  the  strcmgest  objection  in  the  case  of  De 
Symonds  and  Shedden,)  it  seems  (as  before  obsei^ved) 
to  have  been  considered  by  the  court  in  that  case,  that 
the  declararation  was  bad;  but  no  judgment  was 
given,  although  the  plaintiff  was  at  a  subsequent  day 
compelled  to  amend  '• 

As  to  parties,      j ^  seems  sufficient  to  state  an  interest  in  the  party 

who  bad  the  property,  at  the  time  of  efTectiiig  the  po* 
licy ;  for  where  A.  and  B*  declaied  upon  a  policy  of  in* 
auranoe,  and  averred  that  they  were  interested  at  that 
timCi  and  from  thence  until  and  at  the  time  of  the  loss^ 
ond  it  was  proved  that  after  the  policy  was  effected, 
but  before  the  loss  happened,  C.  became  a  partner  with 
A.  and  B.  in  the  goods  insured,  it  seems  to  have  been  con- 
sidered that  the  variance  was  not  fatal,  because  the  aver- 
ment of  interest  relates  to  the  time  of  making  the 
policy ".  If  it  be  averred  in  the  declaration  (as  it  may) 
that  the  plaintiff  is  solely  interested,  such  an  avennent 
will  let  the  plaintiff  in  to  prove  a  sole  interest  in  him- 
self,  notwithstanding  the  policy  bear  the  joint  names 
of  the  plaintiff  and  another  person  ^  And  where  the 
plaintiff  was  one  of  the  four-part  owners  of  a  ship  and 
each  insured  the  freight  without  effecting  the  in- 
surance on  any  particular  share,  and  the  plaintiff  in  his 
declaration  stated  his  interest  generally,  and  not  in  any 

aliquot 

'^  2  B.  &  P.  143.  Ante  392,  3.      ■  Perchard  ».  Whitmote,  2  B.  &  P. 
155«  n0tis.    ^  Marih  v,  RobinfoB,  4  Eep.  93. 
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ft  ' 

^iquot  part  qf  the  ship,  it  was  objeclted'that  he- ought 
fo  have  stated  his  interest  accoriling  to  the  truth,  and 
ppt  in  that  general  form ;  but  Mr.  Justice  Bulkr,  whp 
tried  the  cause,  held  that  tlie  policy  bcuigan  open  one,  he 
might  recover  according  to  his  lntcrc:st;  and  be  l)^d  a 
verdict  acgQrdingly\ 

]f  roof  of  interest  in  ^y  share  of  the  property  in-  As  to  title, 
sured  to  aijiy  ainount  m\\  support  this  averment;  for  the  "*  *"*®""  • 
plaintiff  shall  recover  damages  according  to  the  extent 
of  the  interest  as  it  appeajs  in  evidence *'  Where  the 
plaintiff  declared  on  a  policy  on  a  cargo  of  corn,  and 
averred  that  certain  persons  were,  at  the  time  of  loading 
the  cargo  and  subscribing  the  policy,  and  from  thence- 
forth until  and  at  the  time  of  the  loss,  interested  in 
the  said  corn,  to  a  Urge  amount,  to  wit  to  tlie  amount 
of  all  the  money  insured  thereon  (which  was  *£400.) 
but  it  appeared  that  the  persons  alluded  to  had,  after 
the  shipment,  parted  with  a  share  of  the  cargo  to  ^ 
stranger,  who  thereby  became  jointly  interested  with 
themselves :  Lofd  Eldon,-  then  C  J.  of  the  Comnodon 
Pleas,  was  of  opinion  that  the  evidence  entitled  the 
plaintiff  to  recover;  for  the  whole  and  absolute  pro^ 
perty  was  once  vested  in  the  persons  stated  to  have 
been  interested  in  it,  and,  by  parting  with  a  share  of 
that  property,  they  did  jipt  divest  themselves  of  that 
insurable  interest  which  they  originally  possessed"^. 
On  a  motion  for  a  new  trial,  his  Lordship  declared  that 
his  opinion  upon  the  case  was  very  cleai* :  he  thought 
the  plaintiff  had  ;  sufficient  interest  throughout  the  in- 
tirety  of  the  cargo  (notwithstanding  other  persons 
|iad  a  beneficial  interest  in  part)  to  support  the  aver- 
ment 

V  Kteing  i».  Burnett,  Manhal!,  730.    °  Marslian,  (Sd2.     ^  I^age  v^ 
Fry,  3  Esp^  )85« 
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tnent  in  the  declaration.  Heith,  J.  said,  he  did  not 
see  why  a  joint  tenant,  or  tenant  in  common,  had  not 
such  an  interest  in  the  intiretyj  as  will  intitk  him  to 
insure :  a  policy  made  by  a  person  so  interested,  is  not 
to  be  considered  as  a  wager  policy.  Rooke,  J.  also 
thought,  that  the  interest  prov<»i  answered  the  terms  of 
the  averment.  Chambre,  J.  observed,  that  the  aver- 
ment in  substance,  was  nothing  more  than  that  the  f^r- 
sons  for  whose  profit  the  insurance  was  made,  had  an 
interest  in  the  subject  of  that  insurance :  they  were 
not  bound,  by  the  terms  of  the  iaverment,  to  shew  any 
thing  more  than  that  they  had  an  interest;  if  it  was  to 
the  extent  of  one  hundredth  part  of  the  cargo,  it  was 
sufficient:  the  s)>irit  of  the  19  Geo.  £•  only  requiring 
that  the  policy  should  not  be  a  gaming  policy  \  An  at- 
tempt was  once  made  to  nonsuit  a  plaintiff,  because 
the  declaration  alledged  that  be  had  a  smaller  interest 
than  he  appeared  in  proof  to  have,  but  this  attempt 
&iled;  tor  omne  majus  continet  inseminus\  In  that 
case,  the  plaintiff  stated  that  he  was  possessed  of  one 
third  of  the  ship  insured;  but  Mr.  Park  judiciously 
intimates,  that  although  he  had  the  whole  of  the  ship, 
he  could  never  afterwards  su<Hn  respect  of  the  other 
two-thirds  *. 

f>riMof  ^^  vLsn^l  averment  of  interest  states,  that  the  in- 

averment  of  sured  was  interested  in  the  subject  matter  of  the  in- 
Sntcrctt.        surance,  to  a  large  amount,  to  wit,  to  the  amount  of 

the  sum  mentioned  in  the  policy,  if  ;t  be  a  valued  one ; 
or,  to  the  amount  of  the  sums  insured,  if  it  be  an  open 
policy  ^    The  averment  of  interest  may  be  either  ge- 
neral 

'  S.  C.  f  B.  &  P.  S40,  ftc.  Hiseox  v.  Banetl,  i^aike  542.  ft,  S.  P* 
y  Page  V.  Rogers,  Park,  542, 3.    *  JiL    *  MtfBliftl^  6^M« 
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neral  or  special  Under  a  general  averment,  the  plain- 
tiff may  give  in  evidence  any  interest  he  may  have  in 
the  subject  of  the  insurance ;  but  ^f  the  averment  of 
interest  be  special,  it  must  be  proved,  as  stated.  The 
general  averment  is  therefore  most  usual^and  common- 
ly to  be  preferred;  nor  does  there  appear  to  be  any 
use  In  making  a  special  averment,  unless  the  question 
of  interest  J)e  the  only  one  in  dispute  between  the  par- 
ties, and  the  plaintiff  be  desirous  of  putting  it  upon  re- 
cord, in  order  to  save  the  expence  of  a  trial ;  as  where 
the  question  of  interest  is  wished  to  be  favought  to  an 
immediate  decision  upon  demurrer\ 

It  appears  that  at  common  law,  a  person  might  have  Where  intc- 
insured  without  having  any  interest,  cpnsequently  it  beavened. 
was  unnecessary  to  aver  any  interest  in  the  insurtd ; 
and  since  the  statute  19  Geo.  H.  c.  37-  it  is  unnecessary 
to  av£r  interest,  in  any  case  not  prohibited  by  that  act 
Therefore  it  has  been  hotden,  that  commissioners  for 
caie  of  foreign  ships  and  goods  seized  by  th^  king  may 
declare  on  their  own  interest,  as  ^uch  commissioners, 
stating  the  nature  of  their  trust;  and  that  a  count, 
averring  that  the  ships,  at  the  time  of  making  the  po- 
licy, did  not  belong  to  his  majesty  or  any  of  his  sub- 
jests,  was  good,  without  any  averment  of  interest'.  It 
has  also  been  determined,  in  a  modem  case^  on  the 
authority  of  the  case  of  Craufurd  and  Hunter,  that  a 
declaration  on  a  policy  on  a  foreign  sh^,  although  the 
words  ^'  interest  or  no  interest'*  be  not  in  the  policy, 
need  not  aver  any  interest  in  the  assured "^^     In  a  late 

case, 

^'  Sec  8  D.  &  £.  13.  Marshall,  6si.  ^  Crawfurd  v.  Hunter,  8  D. 
ic  E.  13.  Lucena  v.  CraufUrd,  SB.  ScF.  7S,  S  N^.  R.  2(>9-  See  also 
Marshall,  6S4,  5.    ^  Nantes  v.  Ttompsoo,  ^  Ea^st,  385.  Parke  538« 
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Avermenty 
lor  whose 
Qse  policy 
was  made. 


case,  it  was  made  a  question  whether  if  no  interest  t)6 
averred,  it  is  sufficient^  under  the  statute  19  Geo.  2.  c. 
37-  s.  2.  to  state  that  the  ship  was  foreign  when  the 
policy  was  undei'written  and  the  loss  happened,  without 
stating  that  it  was  foreign  \vhen  the  rbk  commenced*. 
But  it  seems  only  to  he  material  to  shew  that  it  was  so 
at  the  time  of  making  the  contract. 

If  the  policy  be  made  in  the  name  of  an  agent,  whe- 
ther the  action  be  brought  in  his  name  or  in  the  name 
of  his  principal,  in  either  base,  it  must  be  averred  for 
whose  use  it  was  in  f^ct  made;  as,  that  it  was  made  in 
the  name  of  the  agent,  as  agent  for  the  use  of  his  prin- 
cipal, who  is  avetred  to  have  been  interested  in  the 
subject  matter  of  the  insurance'.  But  it  is  apprehended 
that  any  form  of  words,  which  indicate  that  fact,  will 
be  sufficient. 


Declaration 
on  policy 
made  by 
agent,  as 
such. 


It  is  laid  down,  generally,  that  if  the  insurance  be 
effected  in  the  name  .of  an  agent,  the  action  may  be 
brought  either  in  his  name,  or  in  the  name  6f  his  prin- 
cipal^. This  is  certainly  true,  as  a  general  proposition  j 
and  there  are  many  cases  in  the  books,  wh6re  the  ac- 
tion, under  such  circumstances,  has  been  brought  in 
the  name  of  the  agent;  in  which  case,  it  is  proper  to 
state  the  mutual  promises  to*  observe  the  policy,  as  hav- 
ing been  made  by  and  to  the  plaintiff,  generally.  But 
some  doubt  may  be  entertained  as  to  the  propriety  of 
bringing  the  action,  and  the  form  of  declaring,  if  the 
policy  be  expressly  made  by'  the  agent,  as  such;  in 
which  case  therefore  it  seems  more  safe  and  proper  to 
declare  in  the  name  of  his  principal. 

Where 


^  Kellner  v,  Lc  Mesurler,  4  East,  396.     *"  Marshall  683.     «  Id. 
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Where  die  party  interested  is  named  in  the  policy,  and  Averment 
brings  the  action,  his  interest  is  stated  geneially,  as  we  effectecnn* 
shall  see  hereafter;  but  where  that  is  not  the  case,  it  is  ^^^  of  con* 
shewn  in  the  declaraUofi)  that  the  policy  was  made  or  '^  '  ' 
effected  in  the  name  or  names,  style  or  firm,  of  some  of 
tiie  persons  mentioned  in  the  statute  fS  G.  3.  c.  56. 
Thas  is  done  imimediately  after  stating  the  memoran 
duHis.  If  the  person  or  persons  in  whose  name  the 
policy  is  made,  or  effected,  be  the  oonstgnor  or  consign 
nors,  consignee  or  consignees,  of  the  goods  or  property 
insured,  notliing  more  is  necessary  t&  satisfy  the  sta- 
tute than  to  state  that  fact,  without  shewing  ftom,  or 
to  what  place,  such  goods  or  property  was  consigned ; 
which  the  statute  does  not  require.  If  t^  policy  be 
made,  or  eiKected^  in  the  name  or  names  of  the  person 
or  pei'sons  residing  ux  Great  Britain,  who  received-  iSke 
oi^er  foi*  and  elKected  such  policy^  the  arerment  oiiglkt 
to  be  that  the  person  or  persons  in  whose  name,  names, 
or  firm,  the  policy  was  effected,  at  the  time  of  makjing 
the  policy,  resided  in  Great  Britain,  and  that  they  rer 
celved  the  order  for,  and  effected  the  policy.  If  the 
IkoUcy  be  made  or  effected  in  the  name,  or  names,  of 
the  person,  or  persoins,  who  gare  the  order  or  direction 
to  the  agent,  or  agrats,  immediately  employed  ta  ne- 
gotiate or  efiect  the  policy,  it  seems  sullicient  to  aver 
that  such  person,  or  persons,  gave  such  order,  witliout 
shewing  who  was,  or  were,  the  agent,  or  agents,  so  im- 
mediately employed. 

If  the  policy  be  on  ship,  the  declaration  usually 'Xhat  ship 
states  that,  the  vessel  on  a  certain  day  (which  is  gene-  ^^  *^  tafety. 
lally  thaton  which  she  is  stated  to  have  set  sail  on  her 
voyage)  was  in  §ood  safety,  at  her  port  of  departure  **• 

But 

^  Manhall  6S1. 
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But  this  averment  seems  uimecessary,  where  the  policy 
is  on  the  ship,  lost  or  not  lost^  at  and  from  that  port 
Nor  does  there  appear  to  be  any  autliority  to  shew  the 
necessity  for  such  averment,  in  any  case. 

Her  sailing        The  next  averment  usually  made  is,  that  the  vessel 
voyains.         Sailed  on  the  voyage  insured,  within  the  time  mentioned 

in  the  policy,  if  a  time  be  thereby  limited  for  her  sail- 
ing; and  with  conv<^,  or  the  like,  if  there  be  any  par- 
ticular warranty  in  the  policy  that  she  shall  so  saiP,  in 
which  ca^e,  such  averment  is  absolutely  necesjsary. 
But  if  there  be  no  such  warranty  or  stipulation,  it  does 
not  appear  to  be  necessary  to  state  that  the  ship  sailed 
on  any  certain  day  from  her  port  of  departure,  but  that 
in  such  case  it  is  sufficient  to  shew  that  she  was  lost  at 
that  port^  whilst  she  was  insured,  if  the  policy  be  on 
hefg  lost  or  not  lost,  at  that  port;  or,  that  the  loss  took 
place  after  her  departure  therefrom,  and  whilst  she  was 
sailing  or  proceeding  upon,  or  in  the  course  of  the 
voyage  insured.  In  an  action  on  a  policy  effected  on 
the  7th  of  August,  the  declaration  contained  an  aver- 
ment, that  after  the  making  of  the  policy,  to  wit,  on 
the  10th  of  August,  the  ship  was  in  safety  at  London; 
and  that  afterwards,  to  wit,  on  the  same  day,  she 
sailed  on  her  voyage  to  Memel ;  that  she  afterwards 
arrived  there,  and  was  lost  on  her  return  to  London. 
It  appeared  in  evidence  that  the  ship  sailed  before  the 
policy  was  effected,  viz.  on  the  37th  of  July ;  but  Lord 
Kenyon,  at  the  trial,  thought  that  circumstance  imroa* 
*  terial;  and.  his  Lordship,  and  the  other  Judges,  were  of 
that  opinion,  on  a  motion  to  set  aside  the  verdict : 
Buller,  Justice,  observing,  that  the  averment  did  not 

arise 


/* 
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arise  out  of  the  contract,  nor  was  the  contract,  as  stated 
in  the  declaration,  made  to  depend  upon  it,  and  the  de^ 
claration  would  have  been  perfect  without  it,  if  omitted^. 

The  declaration  also  avers  an  exact  compliance  with  Compliance 
ev^ry  warranty  expressed  in  the  policy*";  and  it  is  cleariy  ^^^  worraB- 
necessary  to  aver  the  compliance  with  all  such  warran- 
ties or  stipulations  as  are  necessary  on  the  part  of  the 
plaintiff  to  entitle  hiip  to  the  benefit  of  his  insurance; 
though  if  his  right  of  action  appear  to  be  once  vested, 
it  is  not  necessary  for  him  to  state  any  circumstance, 
the  omission  of  which  would  afterwards  defeat  his 
right  of  action,  whether  it  be  introduced  in  the  policy 
by  way  of  defeazance,  or  condition  subsequent;  such  a 
circumstance  being  in  it's  nature  matter  of  defence,  to 
be  shewn  by  the  defendant,  either  by  way  of  plea,  or 
upon  the  evidence  at  the  trials  It  is  no  matter  in  what 
part  of  the  policy  the  warranty  is  introduced.  But  it 
has  been  held  that  the  necessity  of  averring  a  com- 
pliance with  it,  is  confined  to  conditions  which  are 
to  be  performed  in  future,  and  does  not  ^  exist  in  cases 
where  the  phuntiff  must  prove  the  fact  to  bring  tlie 
shipwithin  tiie  policy;  thus,  in  the  case  of  a  policy  upon 
a  ship,  described  to  be  an  Imperial  ship,  it  is  not  neces- 
sary to  aver  the  ship  to  be  an  Imperial  shi] 


The 

J  Peppin  ».  Solomons,  5  D.  &  £.  496.  Ante  35,  6.     *  W.      *  2  D. 
Ic  £.  645,  6«^ii^e  133,  4. 

(S)  Haupir  «.  MoDSLXANX,  Easter,  £3  Geo.  3. 

Action  on  a  policy  of  insurance  on  "  the  Six  Sixters,  an  Imperial  {jf  ^?,J^p 
ship/'  Demurrer  to  the  declaration,  on  the  ground  that  the  ship  was  aecd  aot  sTct 
not  averred  to  be  an  Imperial  ship. 

D  D  Waodf 
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sutemeni  of  Tlie  next  material  averment  is,  of  the  loss  which 
iwbwnadc  ^^PP^^^^i  whether  total  or  partial ;  which  the  plaintitf 
in  ganeral.     must  shew  to  have  happened  by  one  or  more  of  the 

perils  insured  against,  according  to  the  fact  The  loss 
may  be  averred  in  the  words  of  the  policy,  and  that  is 
the  best  and  surest  way  of  averring  it";  but  there  is  no 
occasion  to  aver  the  fact  in  the  very  words  of  the  po- 
licy, for  if  it  come  within  the  meaning  of  those  words, 
it  will  be  sufficient  ITie  loss  may  be  stated  generally, 
and  the  extent  of  it  ascertained  by  evidence^  How- 
ever, it  must  be  stated  with  reasonable  certainty,  that 
it  may  appear  to  be  within  the  policy,  and  the  defend- 
ant may  come  prepared  to  answer  it;  and  it  must  appear 
to  be  a  loss  on  the  subject  matter  of  the  insurance**. 
The  perils  usually  insured  against  are  those  of  the  seas, 
men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jet- 
tizons,  letters* of  mart  and  countermart,  surprisals,  tak- 
ings at  sea,  arrests,  restraints  and  detainments,  of  all 

kings, 

^ 

^  Marshall  6^2.    »  Jones  v.  Schmoll,  1 D.  &  E«  1  SO,  1 .    «  RoUrt- 
soo  V.  £wer,  Id,  127* 


dhH^^Ma«Mi*«i 


Wood^  for  demurrer.  No  natter  in  what  part  of  the  policy  the 
warranty  is  introduced.  It  is  a  material  fact,  and  ought  to  be  a?erred. 
The  precedents  are  all  so« 

Davenport,  contra,  I  admit  all  Mr.  Wood's  argument,  in  cases  of 
conditions  to  be  performed  in  future,  as,  to  guns  and -men,  or  goods 
to  be  shipped  on  board  a  neutral  ship  or  ships,  tn  those  cases, 
there  must  be  an  averment.  But  here,  the  plaintiff  must  prove  that 
the  ship  was  Imjlerial,  to  bring  her  within  the  policy. 

The  CotfRT  were  clear  that  the  declaration  was  right,  and  refusid 
Mr,  Wood  leave  to  amead* 

Judgment  for  pUuntiff. 
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kings/princes  and  people,  of  what  nature^  condition,  or 
quality  soever,  barratry  of  the  master  and  mariners,  and 
all  other  perils,  losses  and  misfortunes,  that  have  or 
shall  come,  to  the  hurt,  detriment,  or  damage  of  the  • 
subject  matter  of  the  insurance,  or  any  part  thereof. 
The  common  printed  memorandum  points  out  another 
species  of  loss,  not  particularly  enumerated  in  the  po- 
licy, namely,  by  the  ship  being  stranded^  And  it  is 
observable  that  that  memorandum  provides,  although 
the  policy  itself  does  not,  that  certain  goods  therein 
enumerated,  being  of  a  perishable  nature,  as  corn,  &c. 
arc  warranted  free  from  average  altogether ;  and  others, 
free  from  it  under  so  miich  per  cent,  unless  general,  or 
the  ship  be  stranded.  Other  particular  perils  are  some- 
times insured  against,  by  a  specud  clause  in  the  policy 
or  memorandum  ^  As  different  cases  are  to  be  found 
in  the  books,  as  to  where  the  plaintiff  may,  or  may 
not,  declare  on  either  of  the  above  species  of  loss,  it 
will  be  proper  to  notice  them  in  this  place* 

Previous  to  which  however,  it  should  be  observed,  ycnue,where 
that  although  there  is  a  case  in  Bosanquet  and  Puller's  *^  '^PP^*^* 
Reports,  wherein  it  appears  to  have  been  assigned 
as  one  of  the  causes  of  demurrer,  to  a  declaration  on 
a  policy  of  insurance,  that  no  venue  was  laid  to  the 
allegation  of  loss  on  the  high  seas,  and  the  court  in- 
clined to  think  the  declaration  ba4* ;  yet  there  were 
many  other  causes  of  demurrer  assigned  in  that  case, 
of  which  the  above  seems  of  all,  to  be  the  least  im- 
portant;  and  upon  general  principles  of  pleading,  a^ 

well 

P  J«nes  V.  SckmoH,  iupra.    ^  De  Symondft  o.  Sheddea,  tJ^Scf. 
153. 
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well  as  in  common  sense,  it  is  clear  that  no  venue  was 
necessary,  according  to  the  doctrine  laid  down  by 
Lord  Chief  Justice  Eyre,  in  the  case  of  Ilderton  and 
Ilderton',  that  where  matters  arising  abroad,  mix 
themselves  with  transactions  arising  here,  the  courts 
of  this  country  have  jurisdiction,  witliout  resorting  to 
a  fictitious  venue,  which,  if  resorted  to,  will  be  nuga-* 
tory ;  a  proper  venue  being  stated  for  that  part  of  the 
transaction  which  arose  here.  In  the  very  infancy  of 
commerce,  and  in  the  strictest  times,  (as  may  be  col- 
lected from  a  passage  in  Brooke's  Abridgment*)  the 
cognizance  of  matters  arising  in  this  country,  was  un- 
derstood to  draw  to  it  all  matters  connected  there- 
with, arising  m  a  foreign  one ;  and  in  these  more  en- 
lightened and  commercial  days,  the  court  would  haitlly 
hesitate  to  confirm  that  doctrine.  In  the  case  cited  from 
Bosanquet  and  Puller,  the  first  count  of  the  declaration 
stated,  that  the  ship,  with  the  goods,  after  her  depar- 
ture from  London,  and  before  her  arrival  at  Embden, 
on  the  high  seas,  by  the  dangers  of  the  seas,  was 
greatly  damaged,  and  the  goods  were  thereby,  then  and 
there,  spoiled  and  rendered  of  no  use  to  the  plain]t]ff; 
and  the  last  cause  of  demurrer  assigned  to  that  count 
was,  that  it  did  not  alledge  where  the  goods  were 
spoiled,  and  rendered  useless  to  the  plaintiff;  but  this 
was  obviously  untrue,  as  it  was  expressly  stated  that 
the  goods  were  tfysre  spoiled,  &c.  which  alluded  to 
the  place  on  the  high  seas,  where  the  damage  hap- 
pened to  the  ship.  Indeed,  there  seems  no  impropriety 
in  stating  that  the  property  insured  was  damaged  on 
the  high  seas,  whereby  it  became  useless,  or  k>st  to 
the  plaintiff,  at  London,  &c.  or  other  place  where  the 
venue  h  laid ;  and  such  allegation  being  usually  madie, 

it 

'  3  H«  B.  162.    '  Bro.  Abr.  tit.  trial,  pL  93. 
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it  will  be  imprudent  to  depart  from  it,  though  it  may 
not,  in  strictness,  be  necessary.  But  it  would  certainly 
be  improper,  and  absurd,  to  alledge,  as  is  sometimes 
done,  that  the  ship,  or  goods,  on  the  high  seas,  to  wit, 
at  London,  &c.  became  lost;  though,  according  to  the 
intimation  of  the  court  of  King's  Bench,  in  a  late  case 
upon  a  bail  bond,  no^  yet  reported,  such  an  allegation 
might  not  be  deemed  even  cause  of  special  demurrer. 

Althoutgh  the  peril  by  which  the  ship,  &c.  was  lost,  where  plain- 
may  have  been  occasioned  by  some  other  peril,  still,  if  H^  ™*y  ^^" 

f  1  './.I  1..  clareon  loss 

she  was  lost  by  the  peril  of  the  sea,  the  plamtiff  may  by  peril  of 
declare,  and  recover,  accordingly;  at  all  events,  where  ^*' 
tlie  other  peril  is  not  the  necessary  and  inevitable  cause 
of  the  loss ;  as,  where  some  of  the  crew  were  sent  on 
shore,  \to  make  fast  one  line  and  cast  off  another,  but 
were  immediately  impressed  in  sight  of  the  ship,  by 
spme  officers  in  his  majesty's  service;  and  in  conse- 
quence of  the  rope  not  being  cast  o^,  the  vessel 
went  on  shore,  and  was  lost  In  that  case.  Sir  James 
Mansfield  thought,  that  the  underwriters  should  not 
be  answerable  for  the  interference  of  the  press-gang. 
But  the  three  other  judges  were  of  a  different  opinion. 
Cbambre,  J.  said  that  the  underwriters  were  liable, 
unless  they  could  impute  negligence  to  those  who  had 
the  care  and  management  of  the  ship.  He  also  observed, 
that  the  press-gang  was  not  the  necessary  cause 
of  the  loss ;  for,  supposing  all  the  hands  to  be  taken 
out  of  a  ship  at  sea,  still  the  sliip  might  be  picked  up 
and  saved  ^ 


But 


«  Hodgson  V.  Malcolm,  2  N.  R.  d3& 
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Where  not        But  if  the  ship  be  not  lost,  and  do  npt  sustain  any 

damage  hj  the  peril  of  the  sea,  though,  in  ccmsequence 
of  her  meeting  with  that  peril,  she  is  lost  by  ^a^ 
ture,  the  plaintiff  cannot  declare  as  upon  a  loss  by  the 
peril  of  the  sea ;  for  where  the  insvirance  was  against 
capture  only,  apd  the  ship,  while  on  her  voyage, 
was  driven  by  a  gale  of  wind  on  the  coast  of  France, 
from  which  however  she  difi  not  receive  any  damage, 
but  was  there  captured  by  the  enemy,  it  was  held 
that  the  plaintiff  could  not  declare  as  for  a  loss  by 
the  perils  of  the  seas,  but  by  capture}  for  had  the 
ship  been  driven  on  any  other  coast,  she  would  have 
been  in  perfect  safety^.  So,  where  the  worms  ha^ 
destroyed  the  bottom  of  the  ship,  while  she  remainec) 
on  the  coast  of  A^ica,  so  that  she  could  barely  get 
to  Cape  Coast,  where  she  was  condemned  as  irrepanir 
ble,  and  a  question  arose  whether  that  loss  could,  be 
considered  as  having  happened  by  t)ie  perils  of  the 
sea,  as  the  plaintiff  sterna  to  have  declared,  the  jtiry, 
to  whom  Lord  Kenyon  referred  that  question,  found  that 
it  was  not  such  a  loss  ^  Again,  where  the  insurance  was 
on  slaves,  against  the  perils  of  the  sea,  and  the  plain- 
tiff declared  that  the  ship,  with  her  cargo,  was,  by 
the  perils  and  dangers  of  the  sea,  delayed  in  her  voy-t 
age,  whereby,  and  for  want  of  proper  fopd  for  the 
slaves,  occasioned  by  such  delay,,  several  of  them  died, 
and  afterwards  in  the  course  of  the  voyage  the  ship 
was  lost,  with  the  residue  of  the  slaves  and  the  rest 
of  the  cargo:  it  was  held,  that  this  was  not  a  loss  by 
the  perils  of  the  s^as,  but  in  consequence  of  a  morta-> 
hty  by  natural  death,  arising  from  a  default  of  the 

captain, 

^  Gieen  v.  Elmslie,  Pcalte  N.  P,  ^13.  *■  Rq]i).  «,  Parr,  1  Esp.  U^ 
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captain,  ia  not  taking  sufficient  provisions  ^«  On  the 
same  principle,  where  a  ship  mistook  Jamaica  for  Do*, 
mingo^  it  was  decided  not  to  be  a  loss  by  the  perils 
of  the  seas'* 

If  the  ship  be  captured,  though  the  capture  arise  Where  plain- 
from  som«  other  perilinsured  against,  yet  if  that  be  not  ciarTon  loss 
the  necessary  cause  of  the  loss,  the  plaintiff  may,  and  ^y  capture. 
must  state  it  to  have  been  by  capture.     It  has  been 
before  observed)  that  if  the  ship  in  her  voyage  be 
driven  by  ^  gale  of  wind  on  the  enemy's  coast,  and  is 
there  captured  by  the  enemy,but  does  not  receive  any 
damage  by  the  wind,  that  is  clearly  a  loss  by  capture, 
and  the  plaintiff  must  therefore  declare  as  upon  a 
loss  of  that  nature,  and  not  by  the  perils  of  the  sea*. 
The  reason  of  which  i$,  that  the  latter  of  those  perils 
doe$  not  in  fact  occasion  the  loss,  and  cannot  be  said 
to  have  been  the  necessary  and  inevitable  cause  of  it 
Thig  case  therefore  fklls  within  the  principle  of  that  of 
Hodgson  and  Malcolm,  before  quoted  ^ 

But  if  the  policy  be  upon  a  foreign  ship>  interest  or  Wherenot  If 
no  interest,  and  the  ship  after  capture  be  released,  so  J^^g^aiter 
that  she  could  have  proceeded  on  her  voyage,  and  capture, 
arrived  at  her  destined  port,  the  plaintiff  cannot  de^ 
clare  as  upon  a  loss  by  capture;  because  he  could  not 
abandon,  the  insurance  not  being  upon  any  interest 
capable  of  abandonment;   her  arrival   at  port  was 
therefore  the  event  insured  against,  which  was  not  pre- 
vented by  the  capture.  However,  if  the  policy  had  been 
upon  interest,  as  the  insured  may  in  such  case  abandon, 

the 

•• 

^  Tatham  v.  Hodgson,  6  D.  &  E.  656.    '  Gregsoa  v.  Gillfert,  Parli^ 
tt.    >  Green  v.  Elmslie,  Peake  212.    ^  Ante  405. 

D  P  4 
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the  averment  of  a  loss  by  capture  would  have  been 
good^ 

If  goods  be        So,  if  the  policy  be  on  goods  which  are  seized  and 
tratond!^*'"'  Confiscated  by  the  enemy,  in  attempting  to  land  them 

contrary'  to  their  revenue  laws,  the  plaintiff  cannot 
declare  on  such  loss,  as  by  capture  of  the  enemy ; 
therefore  were  the  declaration  stated,  that  before  the 
goods  were  landed,  they  were,  in  a  forcible  and  bos* 
tile  manner,  seized,  captured,  taken  and  carried  away, 
by  certain  persons  then  being  at  enmity  and  open  war 
with  our  lo/d  the  king,  to  the  plaintiffs  unknown, 
and  it  appeared  in  evidence  that  the  vessel  arrived  at 
a  port  near  Campeachy  to  which  place  she  was  bound, 
and  put  the  goods  into  a  launch  with  a  view  of  running 
them  on  shore  at  Campeachy  in  thfe  night,  but  that 
they  were  afterwards  seized  in  their  passage  to  that 
place,  by  two  Spanish  Government  brigs,  all  Spanish 
vessels  trading  to  the  Spanish  main  with  British  met* 
chandize  being  by  the  laws  of  Spain  liable  to  confis^ 
cation;  though  the  jury  found  that  the  trade  was  con-i 
ducted  in  one  of  the  usual  modes,  the  court  intimated  a 
strong  opinion,  that  the  ^iveripent  in  the  declaration 
was  not  supported  by  the  evidence,  and  recommended 
the  plsuntifis  to  amend  the  declaration.  Chambre,  J; 
said,  that  he  had  no  hesitation  in  stating,  that  in  his 
opinion  the  plaintiffs  ought  to  have  been  nonsuited, 
because  the  evidence  produced  did  not  support  the 
averment  of  loss  in  the  declaration  ^  - 

What  may  Where  the  policy  and  memorandum  were  in  the 
he  ^^^^^ar®^^  usual  form,  op  wheat  and  coals,  and  it  appeared  in 
by  piracy;  or  evidence  that  the  ship  w^  forced  by  stress  of  wea- 

fcstraint  of  (}]^|. 

people.  * 

«  Kemp  V*  Vigue,  J  D  &  E.  304.    *  Matthic  «.  Pott8,3  B.  &  P.  23, 
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ther  into  Elly  Harbour  in*  Ireland,  where  there  hap- 
pened  to  be  a  great  scarcity  of  com  at  the  time,  and 
the  people  came  on  board  the  ship  in  a  tumultuous 
manner,  took  the  command  of  her,  and  weighed  an- 
chor, by  which  she  was  driven  on  a  reef  of  rocks^  and 
was  stranded ;  and  that  they  would  not  leave  her,  till 
they  had  compelled  the  captain  to  sell  almost  all  the 
com,  at  about  three  fourths  of  the  invoice  price;  and 
the  rest  was  lost  in  consequence  of  stranding,  it 
being  thereby  so  damaged  that  it  was  obliged  to  be 
thrown  overboard ;  and  that  the  ship  afterwards  ar- 
lived  at  her  place  of  destination,  with  the  remainder 
of  her  cargo  which  consisted  of  coals :  Lord  Kenyon, 
C.  J^  held,  that  the  above  events  did  not  fall  within 
the  meaning  of  arrestSy  restraints  and  detainmentSy 
of  kings  J  princes  and  people;  the  meaning  of  the  lat- 
ter of  which  words  appeared,  by  the  context,  to  be, 
the  ruling  power  of  thfe  country.  But  he  thought 
thatthe  loss  fell  within  that  of  capture  hy  pirates;  and  if 
a  particular  average  could  have  been  recovered  upon 
the  policy,  the  plaintiff  might  have  recovered  it  upon 
the  count  stating  the  loss  to  have  happened  by  piracy ; 
but  that  being  a  policy  upon  corn,  and  the  memoran- 
dum stating  that  the  underwriter  would  not  be  liable 
for  any  average  on  that  article,  unless  general,  or  the 
ship  should  be  stranded,  his  Lordship  was  of  opinion 
that  it  was  not  a  general  average,  because  the  whole 
adventure  was  never  in  jeopardy.  There  was  no 
pretence  to  say,  that  the  persons  who  took  the  corn 
intended  any  injury  to  the  ship,  or  to  any  other  part 
of  the  cargo  but  the  com,  which  they  wanted,  it  being 
a  time  of  scarcity  ;  therefore  the  plaintiffs  could  never 
have  called  the  rest  of  the  owners,  to  contribute 
their  proportion  as  upon  a  general  average.  Mr.  Jus- 
tice 
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ttce  BuUer  observed,  that  the  comtnuttKm  put  upoa 
the  word  ^^  people''  by  the  Lord  Chief  Justice^  clearly 
appeared  to  be  correct,  from  another  part  of  the 
policy;  for  where  the  underwriters  insure  against  the 
wrongful  acts  of  individuals,  they  describe  them  as 
pirates,  rovers,  and  thieves ;  then,  having  stated  all 
the  individual  persons  against  who^e  acts  they  engage, 
they  mention  other  risques,  namely,  those  occasioned 
by  the  acts  of  kings,  princes,  and  people^  of  what 
nature,  condition,  or  quality  soever,  which  words 
must  therefore  apply  to  a  people  or  nation,  in  their  col- 
lective capacity.  Grose,  J.  declared  himself  of  the 
same  opinion^ 

For  loss  by        It  has  been  already  observed,  that  ^ere  is  no  occa^ 

tamtry.       ^j^^  ^  ^^^^  ^^  g^^  ^^  ^j^  j^^^  j^^  ^l^^  ^^^  wordft  of 

the  policy,  and  if  the  fact  alledged  come  within  the 
meaning  of  the  words  in  the  policy,  it  is  sufficient; 
therefore  where  the  loss  was  by  barratry,  and  the  de« 
claration  stated,  that  by  the  fraud  and  negligence  of 
the  master,  the  ship  was  sunk  and  wholly  lost,  the 
court  held  die  declaration  sufficient ;  for  barratry  im-* 
ports  fraud  and  negligence,  so  that  he  that  is  guilty  of 
fraud  and  negligence,  coitamits  barratry'.  In  such 
case  however,  the  better  form  of  stating  the  loss 
seems  to  be,  that  it  happened  by  the  barratry  of  the 
master  and  mariners,  generally;  which  would  un* 
doubtedly  be  good,  for  barratry  is  a  term  as  well 
known  by  the  law,  as  fraud.  It  seems  that  a  common 
deviation  from  the  course  of  the  voyage  is  not  barratry; 
but  if  the  ship^  against  express  agreement  to  go  first 

to 

^  Nesbitt  V.  Lushington  ,4  D.  &  E.  783.    ^  Knigjht  v.  Cambridge,  % 
14  R&ym.  134$.  I  Str.  581.  S.  C. 
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to  t  particujar  port,  pass  by  tliat  port,  with  a  design  of 
deceiving  the  owners,  it  may  be  compared  to  the  case 
of  sailing  out  of  port  without  paying  duties,  whereby 
th^  ship  or  goods  may  become  subject  to  forfeiture  or 
damage^  and  which  -has  been  held  to  be  barratry  '• 
Put  if  the  master  was  to  have  no  benefit  by  passing  by 
the  port,  and  going  to  other  places  first,  for  the  benefit 
of  his  owners,  that  would  not  be  barratry ;  for  the 
master,  in  such  case>  acts  consistent  with  his  duty  to 
his  owners,  and  to  make  it  barratry,  there  must  be 
something  of  a  criminal  mature,  as  well  as  a  breach  of 
contract ;  so  that  where  the  loss  in  such  case  was  aJU 
}edged  only  as  having  happened  by  barratry,  it  was 
held  not  to  be  supported  by  the  evidence,  and  the  de* 
fendant  had  judgment''.  Iq  the  case  cited,  it  seems, 
that  the  plaintiff's  agent  knew  the  intended  alteration, 
before  the  goods  were  put  on  board,  and  might  have 
refused  to  ship  them,  or  have  altered  the  insurance } 
which  circumstance  was  taken  notice  of  by  the  court, 
on  a  motion  for  a  new  trial,  but  it  does  not  seem  to  be 
very  important  to  the  principles  on  which  the  case  was 
d{3tcrmined.  In  a  late  case,  the  above  doctrine,  and 
the  several  cases  in  support  of  it,  were  fully  con- 
sidered ;  and  it  was  held,  that  barratry  may  consist  of 
any  fraudulent  act  to  the  prejudice  of  the  owners  of 
the  ship,  or  goods,  by  the  master  or  mariners,  in  breach 
of  the  trust  reposed  in  them,  although  it  may  not  be 
dot^e  with  an  intent  to  injure  die  owners,  or  to  benefit 
themselves '. 

In  the  case  of    Nesbitt  and  X^shington,  already  po^  a„ 
^ited^,  where  the  mob  stranded  the  ship,  and  com-  ^^^cragc  loss 

^         on  corn,  by 
pelled  stmnding. 

»  S  East.  135.    ^  Stamms  v.  Brown,  2  Str.  1173.    '  Earlc  v.  llow- 
croft,  8  East.  12^.    ^  4  D«  &  £.  763.  ^^n/e  410. 
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pcUed  the  captain  to  dispose  of  part  of  the  cargo,  the 
rest  of  which  was  thrown  overboard,  Lord  Kenyon 
declared^  that  on  the  meaning  of  the  memoraudttm,  he 
had  no  doubt;  the  articles  therein  enumerated  were  of 
a  perishable  nature,  as  it  might  be  difficult  to  ascertain 
whether  their  being  damaged  arose  from  any  accident, 
or  from  the  nature  of  the  articles  themselves ;  the  me- 
morandum is  therefore  inserted  in  all  policies  to  pre- 
vent disputes,  and  by  it,  the  underwiiters  expressly 
provide  that  they  will  not  pay  any  average  on  those 
articles,  unless  it  be  general,  or  the  ship  be  stranded. 
.When  a  ship  is  branded,  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as  being  the  most 
probable  occasion  of  the  damage,  though  the  fact  can- 
not be  always  ascertained.  Therefore,  in  the  above 
case,  ail  the  damage  done  to  the  cargo  thrown  over- 
board might  be  ascribed  to  the  stranding,  but  the 
declaration  imputed  the  loss  to  another  cause.  His 
Lordship  would  not  say  whether  or  not  there  was  a  time 
when  the  insured  might  have  abandoned,  but  in  fact 
they  did  not  abandon :  and  there  was  no  total  loss,  for 
the  cargo  produced  three-fourths  of  it's  real  value,  and  the 
ship  performed  her  voyage.  Mr.  Justice  BuUer,  in  the  same 
case,  observed,  that  the  plaintiffs  were  entitled. to  re- 
cover for  any  loss  sustained  by  the  cargo  in  consequence 
of  the  stranding,  provided  it  were  a  direct  and  immediate 
consequence  of  it;  but  they  could  not  recover  for  tlie 
com  which  was  taken  by  the  mob,  because  the  taking 
of  it  was  not  in  consequence  of  the  stranding,  but  on 
the  contrary,  the  stranding,  was  occasioned  by  the  mob 
coming  on  board  for  the  com,  and  taking  possession  of 
the  ship,  in  order  to  get  at  the  cargo,  which  loss 
could  not  be  ascribed  to  the  stranding.  But  the  loss 
which  happened  to  that  part  of  the  cargo  which  was 
thrown  overboard,  being  ascribable  to  that  cause,  and 

a  direct 
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a  direct  and  immediate  consequence  of  it^  might  have 
been  recovered,  had  there  been  any  count  in  the  decla- 
f  at  ion  applicable  to  a  loss  by  stranding  ^ 

The  expence  of  salvage  maybe  given  in  evidence  in  Salvage  need 
an  action  on  a  policy  of  insurance,  though  that  ex-  cially  de^ 
pence  be  not  particularly  stated  in  the  declaration;  it  c^u«dfor. 
being  sufficient  to  state  the  peril  and  accident  which 
made  it  necessary  to  incur  the  expence  of  salvage. 
Therefore  in  an  action  on  a  policy  on  goods,  where 
the  declaration  stated  that  the  ship  sprung  a  leak  and 
sunk;  whereby  the  goods  were  spoiled,  and  it  appeared 
in  evidence  that  though  many  of  them  were  spoiled, 
yet  some  were  saved,  the  question  was,  whether  the 
plaintiff  might  give  in  e\'idenc6  the  expence  of  salvage, 
that  not  being  particularly  laid  in  the  declaration. 
Lord  Hardwicke  thought  it  might  be  given  in  evi- 
dence; for  the  insurance  was  against  all  accidents,  and 
although  the  only  accident  laid  in  the  declaration  was, 
that  the  ship  sunk  in  the  river,  and  the  only  special 
damage  laid  was,  that  by  reason  thereof  the  goods 
were  spoiled;  yet  where  a  declaration  lays  a  special 
damage,  the  plaintiff  may  give  evidence  of  any  damage 
that  is  within  his  cause  of  action,  as  laid;  and  though 
it  was  objected,  that  tlie  loss  should  be  so  laid  that 
the  insurer  may  be  prepared  to  answer  it,  the  laying 
of  the  accident  was  sufficient  notice  to  them  of  the 
loss,  for  it  must  necessarily  follow  that  some  damage 
happened  in  consequence  of  the  accident  ^ 

If  the  plaintiff  in  his  declaiation  state  a  total  loss,  Partial  loss, 
he  may -prove  and  recover  for  a  partial  one,  although  if  ^vidcnw  on 

he  total  loss. 

'  ^  Id.    *  Gary  r.Kiug,  cas.  temp,  Hardvv.  ^Q4, 
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he  alledge  a  partial  loss,  he  cannot  give  evidence 
of  a  total  one^  or  of  a  partial  one  beyond  the 
amount  he  la3r»;  and  he  cannot  in  any  case  rc'^ 
cover  damages  to  a  greater  am6unt  than  the  sum 
Hisiired ;  for  in  an  action  for  damages^  a  man  may  al- 
ways recover  Icss^  but  never  more  than  the  sum  which 
-  he  claims.  A  contrary  doctrine  was  once  attempted  to 
be  maintained)  but  was  unanimously  over^ruled"^.  There 
is  therefore,  m  general,  no  necessity  for  any  more  tham 
ocie  coimt  in  a  declaration  on  a  policy,  at  least  on  ac- 
count of  t^e  proof  to  be  adduced  of  the  loss« 

Averments         It  is  usual  toaver,  in  each  count  on  the  policy,  that 
^^u^t*'"''*  the  defendant  had  notice  of  the  loss,  and  was  requested 

to  pay  the  sum  insured  by  hxnu  But  the  latter  of  those 
averments  is  introduced  in  the  assignment  of  the  ge- 
neral breach,  at  the  end  of  the  declaration;  and  it  may 
be  doubted  whe^r  there  is  any  necessity  for  alledging 
notice  of  the  loss,  which  in  all  probability  is  as  well 
known  to  the  defendant  as  the  plaintiff.  However  that 
may  be,  where  there  is  an  averment  of  notice,  request^ 
b^ing  no  part  of  the  contract,  need  not  be  expressly 
alledged ;  and  if  a  request  be  alledged,  an  averment  of 
notice  may  be  dispensed  with,  at  all  events,  after  ver- 
dict ;  for  a  lecpiest  necessarily  includes  notice,  though 
thd  converse,  perhaps,  will  not  hold**. 

Liability  to        Some  pleaders  conclude  counts  on  a  policy  of  assur- 
P*y*  ance,  and  other  contracts  to  pay  money  on  a  future 

event,  by  stating  that  By  means  of  tl^  premises,  the  de- 
fendant became  liable  to  pay  the  money;  but  this  is 
unnecessary,  as  it  is  proved  by  the  form  of  a  count  on 

a  quantum 


ffl 


Gardiner  v.  Croscdale,  2  But.  904.    '^Anie  289- 
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a  qudntum  meruit  or  quantum  valehanty  which  is  never 
8o  conclttded;  and  certainly  this  is  a  conclusion  which 
the  law  will  make^  without  the  suggestion  of  the  plain 
tiff: 

It  is  sometimes  advisable  and  proper,  to  insert  two  or  Several 
more  special  counts  on  the  policy,  either  by  making  policy, 
the  statement  in  the  second  count  more  general  than 
that  in  the  first,  or  by  averring  the  interest,  or  the  loss, 
differently  from  the  mode  in  Which  it  is  averred  in  the 
first  count  It  is  hardly  necessary  to  observe,  that  if 
a  second  count  be  added  on  the  same  policy,  yet  it  is 
stated  that  another  policy  was  made,  or  effected,  and 
the  policy  in  that  count  is  afterwards  rrferred  to  as,  the 
said  last'tnentioned  policy^  in  order  to  avoid  tiie  ap- 
pearance 6f  duplicity. 

In  declaring  upon  a  policy  of  insurance,  it  is  usual  Count  for 
to  add  a  count  for  money  had  and  received  to  the  plain*  and  recetved, 
tifTs  use,  to  enable  him  to  recover  back  his  premium,  ^^  ^^  ^'  ^ 

*-  count  stated* 

U\  under  all  the  circumstances,  he  should  appear  to  be 
entitled  on}y  to  that,  or  a  part  of  it^.  It  is. also  usual 
and  proper,  in  declaring  on  a  policy,  to  add  a  count  on 
an  account  stated  between  the  parties,  in  order  to  ena- 
ble the  phintifi^  to  go  into  any  evidence  of  tiie  loss 
that  may  have  taken  place  between  them ;  which 
may  prevent  the  necessity  of  entering  into  proof  of  the 
loss  itself,  by  direct  evidence*. 

when  an  adjustment  has  been  made,  it  is  not  neces-  Plaintiff^need 
sary  to  declare  specially  upon  it^^thf^ngprimd  facie  specially  on 

evidence  adjustment, 
or  award. 

^  MarslhaU  6si.  69f.    p  Hog  «.  Couldncy,  Bcawcs  310.    Hewi^ 
o.  Flexney,  Id.  308« 
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evidence  agEuist  the  defendant,  either  on  the  count 
upon  the  poUcy^  or  on  that  upon  the  account  stated ; 
although  if  it  be  made  upon  any  misconception  of  the 
law,  or  fact,  the  underwriter  will  not  be  concluded  by 
it"^.  And  where  the  same  witness  who  proved  the  sig- 
nature of  the  defendant  at  the  adjustment,  deposed  that 
after  the  adjustment  took  place,  doubts  arose  in  the 
minds  of  the  underwriters  as  to  the  honesty  of  the 
transaction,  it  seems  to  have  been  held  that  the  plain- 
tiff must  produce  other  evidenced  But  Mr.  Serjeant 
Marshall  observes,  that  the  case  last  cited,  as  re- 
ported, cannot  be  deemed  of  sufficient  weight  or 
authority,  to  alter  or  shake  the  rule  a|^  laid  down  in 
the  case  of  Hog  and  Gouldney^  and  which  was  con- 
firmed by  Lord  Kenyon  in  the  case  of  Rodgers  and 
Maylor;  and  that  the  case  of  Thelluson  and  Fletcher'' 
does  not,  as  it  has  been  supposed,  at  all  interfere 
With  that  rule^  So,  a  submission  to  arbitration,  and 
an  award,  may  be  given  in  evidence  on  a  coupt  on  the 
policy,  on  the  same  principle  as  admissions  of  the 
party  are  daily  given  in  evidenced 

Bmacli.  The  breach  of  the  contract  of  insurance,  by  the 

non-payment  of  the  money  insured  by  the  defendant, 
must  of  course  be  stated  in  the  declaration  ^  But  this 
is  usually  included  in  the  general  breach  at  the  end 
of  all  the  counts,  which  states  that  the  defendant  has 
not  paid  the  several  sums  of  money  declared  upon,  or 

any 

<i  Rddgen  v.  Maylor,  Park  103.  Shcrir  9.  Rolls,  5  Esp.  QS.  S.  P. 
"^  De  Garron  o.  Galbraeth,  Park  l63.  »  Doug.  301.  <  Marshall 
63$,  7.  68«.  ^'  Kingston  v.  Phelps,  Peake's  Rep.  227.  ■  Mar- 
shall 6S1. 
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any  part  thereof,  to  the  plaintiff,  and  alledges  a  re- 
quest and  refusal  to  pay  the  same^ ;  this  includes  at 
once  the  sum  stated  to  have  been  insured  by  the  de- 
fendant, as  well  as  the  other  sums  declared  for  in  the 
counts  for  money  had  and  received,  &c. 

^  Sed  vide  ante  414. 


m^s^^m 
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CHAPTER  XIIL 


OF   INDEBITATUS   COUNTS,   IN   GENERAL. 


Where  these  TTX  has  bccn  already  observed,  that  the  declaration 
Mopcr.*'^  ^^  gc^^^^i  assumpsit,  is  either  indebitatus  assump- 

sit, or  upon  a  quantum  meruit j  or  quantum  valebant^; 
the  first  of  which  forms  of  declaring  is  said  to  be  inde- 
bitatus assumpsit,  because  it  can  only  be  adopted 
where  the  action  is  brought  for  a  certain  debt,  due  on 
simple  contract,  for  sufficient  consideration,  and  exe- 
cuted before  the  commencement  of  the  action;  in 
which  case,  the  plaintiff  has  only  to  state  the  consi- 
deration of  the  defendant's  promise,  the  promise  itself, 
and  the  breach  of  it  The  general  rules  applicable  to 
each  will  be  separately  considered,  before  we  treat  of 
the  statement  of  considerations  in  particular  cases. 
Some  authors  consider  the  count  on  an  insimul  compu- 
t Assent  as  a  third  species  oi general  assumpsit  \  and, 
that  there  is  z,  fourth  species^  on  promises  to  pay  mo- 
ney in  coxisideration  of  legal  liabilities,  which  has  been 
termed  a  liability  assumpsit,  as,  for  copyhold  fines, 
tolls,  or  the  like^.  But  it  is  conceived,  that  the 
count  on  an  insimul  computdssent  is  a  species  of  inde- 
bitatus count,  as  it  states  that  the  defendant,  being 

found 

*  Ante  2.    »»  Chit*  334.     «Tidd.  a. 
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hand  indebted  on  the  accounting,  promiaed  to  pay 
the  sum  due ;  and  although  the  plaintiff  used  to  der 
clare  specially  for  imest  or  tolls,  &a  setting  out  his 
title  to  them,  and  concluding  with  stating  the  defend* 
ant's  liability  to  pay  them,  yet  that  special  foim  of 
declaring  has  been  frequently  determined  to  be  un- 
necessary"^, and  it  is  now  universally  disused*  It  has 
indeed  been  considered,  by  one  of  the  greatest  judges 
of  modem  times*,  an  extraordinary  proposition  to  ad- 
mit, that  these  general  counts  were  good  in  the  case 
of  tolls,  and  copyhold  fines';  and  Lord  C.  J.  Holt 
used  to  say,  that  he  was  a  bold  man  who  first  ven- 
tured on  these  general  counts  in  assumpsit*;  but  the 
practice  of  using  them,  even  in  the  above  cases,  has 
been  too  long  and  universally  adopted,  and  too  fre- 
quently recognized,  to  admit  of  a  doubt  as  to  it^s  being 
warrantable.     . 

The  consideration  for  the  promise  generally  con*  What  stated 
sists  of  the  debt  which  the  defendant  owes  the  plain-  "J,"'""'*'''*" 
tiff;  but  where  the  latter  declares  in  indebitatus  as^ 
sumpsit,  on  an  account  stated,  or  insimul  computds-^ 
sent^  as  it  is  called,  (because  it  alledges  that  the  par- 
ties accounted  together)  the  consideration  for  the  pro* 
Qiise  is  the  statement  of  the  account  of  the  sums  due 
which  constitute  the  debt,  and  not  the  existence  of 
the  debt  itself^ ;  therefore  it  is,  as  will  be  hereafter 
more  fully  shewn,  that  where  the  plaintiff  declares  in 
indebitatus  assumpsit^  except  on  an  account  stated, 
h^  must  state  the  cause  of  the  debt,  which  is  unne^ 
cessary  to  be  alledged,  when  he  declares  not  (m  the 
debt  itself,  but  the  account  stated  respecting  it'. 

^  1  D  &  E.  616.    •  Lord  Chief  Justice  Eyre.    ^  1  B.  &  P.  102,  S. 
»  2  Str.  933.    ^  1  D.  &.  E.  42.  per  BuUer,  J.    *  Po9t,  420.  427- 
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How  consi* 
deration 
stated,  in 
generaL 


In  stating  the  debt  in  indebitatus  Msumpsit^  and  the 
cause  of  it,  where  that  is  shewn^  it  is  usual  to  say,  that 
the  defendant  on' a  certain  day^  at  a  certain  place,  was 
indebted  to  the  plaintiff^  in  a  certain  stini,  for  his  labor, 
or  whatever  the  cause  of  the  debt  may  be  describ- 
ing it,  and  stating  it  to  have  been  incurred  at  the  ape* 
cial  instance  and  request  of  the  defendant  In  declare* 
ing  on  an  insimul  camputdssentj  or  account  stated 
between  the  parties,  the  usual  form  is,  that  the  defend* 
ant  afberwatdsy  to  wit,  on  the  same  day,  at  the  same 
place,  accounted  with  the  plaintiff,  concerning  other 
sums  due,  and  then  in  arrear  to  him  from  the  defendant; 
and  upon  that  account,  the  latter  was  then  and  there 
found  to  be  in  arrear  and  indebted  to  the  former  in  the 
further  sum  of  so  much.  It  will  be  proper  to  consideJ* 
the  necessity  and  materiality  of  each  of  these  drcum- 
stances  in  the  statement  of  the  consideration  of  the 
promise,  namely,  the  day  and  the  place  when  and  where, 
and  the  sum  in  which,  the  defendant  is  stated  to  be 
indebted,  before  we  consider  the  statement  of  the  cause 
of  the  debt  itself,  where  that  is  alledged(aB  it  always  is 
except  in  declaring  on  an  account  stated)  and  the  mode 
in  which  it  is  alledged  to  have  acchied,  namely^at  the 
defendant's  request.  And  first  of  the  necessity  of 
stating  a  time  or  place,  in  altedging  the  consideration 
of  the  promise,  and  it's  materiality,  when  stated. 


Time  and 
place,  in 
stating  it. 
Setnh,  not 
necessary. 


Where  error  was  brought  upon  a  judgment  in  assump- 
sit, because  in  the  count  upon  the  imimul  cofkputds^ 
sent  no  time  was  laid  when,  nor  place  where  the  accoont 
was  :stated ;  Holt,  C;  J.  is  reported  to  have  said,  that 
it  was  the  same  dnng  as  if  a  man  should  declare  that  at 
-Cambridge,  the  defendant  was  indebted  to  him  for 
goods  soldj  without  saying  where  they  were    sold, 

whereas 
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vhereas  he  ought  to  say,  then  and  there  sold,  alluding 
to  the  time  and  place  when  and  where  the  defendant  is 
mentioned  to  have  been  indebted :  and  the  book  states 
his  opinion  to  have  been,  that  the  judgment  ought  to 
be  reversed^.  This  case,  and  the  universal  practice  of 
alledging  a  time  and  place  in  stating  the  consideration 
in  indebitatus  assumpsit^  shew  it  to  be  proper,  how* 
ever  necessary  it  may  be,  to  statq  them ;  for  the  usual 
forms  of  pleading  ought  to  be  observed,  and  not  de- 
parted from  without  good  reason,  an  unnecessary  de- 
parture from  them  only  raising  questions  of  a  technical 
nature,  and  endangering  the  merits  of  a  cause. 

But  the  case  of  Desborough  and  Kelby  is  only  re-  5^«*-  not 
ported  on  the  relation  of  some  third  person,  and  not  on  "^****^* 
the  reporter's  own  knowledge,  and  the  doctrine  of  it 
appears  to.be  very  questionable  i  for  where  the  plaintiff 
declared  in  assumpsit,  that  the  defendant  was  indebted 
to  him  on  the  19  th  May,  30  £/u.  and  in  consideration  that 
the  plaintiff  would  forbear  to  sue  him  till  a  subsequent 
day,  the  defendant  promised  to  pay  him  at  that  day; 
and  the  defendant  pleaded  that  on  the  S9th  May,  89 
Eliz.  he.  was  indebted  to  the  plaintiff  in  the  sum  de- 
clared for,  and  that  he  acknowledged  a  statute  to  him 
for  it,  on  which  he  had  execution,  and  levied  the  mo- 
ney, and  traversed,  with  an  absque  koCj  that  he  was 
indebted  before  or  afterwards;  the  plaintiflF  demurred 
to  the  plea,  because  the  traverse  was  not  good,  inas- 
much as  the  consideration  of  the  promise  was  but  con- 
veyance to  the  action,  and  the  denial  of  it  amounted  to 
the  general  issue;  and  it  was  held,  that  the  cause  of  the 
action  was  the  assumpsit^  and  not  the  debt;  and  al- 
though 

^  Detboroisgh  v.  Kelby,  1  Ld«  Raym.  593* 
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though  a  consideration  executory  is  trav«rsable» 
where  one  promises  in  consideration  of  a  service  to  be 
performed;  it  is  otherwise  of  a  consideration  eiecutQd» 
which  is  not  traversable ;  as,  if  the  service  be  perform* 
ed  at  the  time  of  the  promise^  And  althoagh  the  con- 
sideration in  such  case  is  material,  it  is  not  traversable* 
The  reason  of  the  distinction  seems  to  be,  diat  the  tmr 
verse  of  a  consideration  executed  is  oontraiy  to  llie  im^ 
sumpsit;  as,  if  it  be  in  consideration  of  a  sum  of  money 
paid^  or  a  horse  delivered^  if  the  defendant  were  allow- 
ed  to  say  that  the  money  was  not  paid,  or  dte  horse  not 
delivered,  it  would  be  against  the  promise;  for  if  there 
were  no  sutph  consideration,  the  promise  could  not  stand 
good ;  but  if  the  consideration  be  executory,  as,  that 
the  plain tiiFn;ot^/^p^^  money,  or  ^e/ii'er  a  horse,  and 
he  avers  that  he  did  so,  notwithstanding  that  were  not 
the  fact,  the  promise  would  not  be  thereby  invalidated, 
though  the  plaintiff  would  not  be  entitled  to  sue  upon 
it,  till  the  payment  of  the  money  or  delivery  of  the 
horsed  So,  where  the  plaintiff  declared  that  he  had 
sold  to  the  defendant  certain  malt,  to  be  paid  for  the  8th 
July,  6  Jac,  and  afterwards,  in  consideration  that  he 
would  discharge  the  defendant  of  the  money  due  for 
the  malt,  he  promised  to  deliver  him  certain  barley ; 
and  the  defendant  pleaded  that  on  the  1 0th  December,  S 
Jac.  the  plaintiff  accepted  a  bond  for  his  debt,  with  a 
traverse  that  he  was  indebted  to  him  for  any  malt  after 
that  day ;  according  to  the  above  distinction,  it  seems 
'  have  been  thought  that  the  traverse  was  bad".  And 
in  a  subsequent  case,  where  the  declaration  stated,  that 
the  plaintiff  had  endeavoured  to  procure  a  pardon  at 

thd 

^  Smith  V.  Hitehcock,  I  Leon.  252.  Cro.  Eliz,  201.  S.  C.      >  ftf 
Qoke,  I  RoU  Rep.  43.    ^  Blaclibead  v.  Cock.  li. 
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the  defendant's  request,  and  in  consideration  thereof, 
he  promised  to  pay  him  so  much  ;  whereto  the  defend- 
ant pleaded  nan  assumpsit,  which  was  found  against 
him ;  it  is  observed  by  the  reporter,  that  such  finding 
of  the  issue  was  a  proof  that  the  plaintiff  did  use  liia 
eii4eavour  according  to  the  request;  because  the  consi- 
dera^tm  being  stated  to  be  passed  and  executed,  it  is 
coupled  and  incorporated  with  the  promise,  and  if  it 
were  not  then  executed,  the  promise  would  be  nudum 
factum ;  and  therefore  in  such  case,  the  promise,  and 
not  the  consideration^  ou^ht  to  be  traversed:  although  ^ 

it  it  otherwise,  where  the  consideration  is  executory, 
as^  in  the  case  before  put,  of  an  executory  contract  of 
service  ^  Nor  does  the  case  of  Osl^om  and  Rogers^ 
at  all  impeach  this  doctrine.  The  above  authorities 
therefore  prove,  beyond  dispute,  that  where  the  consi- 
deration appears  to  be  executed  (as  it  always  is  stated 
to  be  in  indebitatus  assumpsit)  it  is  but  conveyance 
to  the  action,  and  not  traversable ;  in  which  ca^  par- 
ticular certainty  of  time  or  place  cannot  be  necessary. 
It  therefore  seems  that  it  would  be  sufficient  to  state 
that  the  defendant  was  indebted,  and  being  so  in- 
debted, promised  to  pay;  without  saying,  when,  or 
where,  he  was  indebted.  It  is  clear,  from  every  day's 
experience,  that  what  Holt,  C.  J.  is  reported  to  have 
said  in  the  case  of  Desborough  and  Kelby,  respecting 
the  necessity  of  shewing  the  time  and  place  when  and 
where  the  goods  were  sold,  in  a  declaration  in  assump- 
sit for  goods,  is  not  correct^;  as  will  fully  appear  when 
we  come  to  treat  of  the  statement  of  the  cauie  of  the 

debt 

^  Lampleigb  v.  Braitbwait,  Hob.  105,  6.  AnU  63|  4.      *  1  Stunii. 
$64.    PliD.&E.28. 
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debt  in  declaxations  of  this  Bature;  and  there  aeems 
every  reason  to  conclude  that  no  part  of  the  doctrine 
in  the  report  of  this  case  was  ever  laid  down  by  that 
great  judge* 

Time  and  There  can  be  no  doubt  but  that  the  time  alledged  in 

stated.  "^^  stating  the  consideration  of  the  promise  in  indebitatus 

asmmpHt  is  altogether  immaterial,  so  that  it  appear  to 
be  previous  to  that  to  which  the  title  of  the  declaration 
refers,  whether  it  be  subsequent  to  that  when  the  caus^ 
f'  \>f  action  accrued  9^nd  was  compleat,  or  not.    But  if  it 

be  laid  so  as  to  appear  to  be  subsequent  to  the  time  to 
which  the  title  of  the  declaration  refers,  it  will  un- 
doubtedly be  cause  of  special  demurrer.     However,  the 
consideration  of  the  promise  may  be  stated  to  have 
arisen  on  the  very  day  to  which  the  title  of  the  decla- 
ration refers;  for  if  it  be  so  stated,  the  court  will  intend, 
even  on  a  special  demurrer,  that  the  cause  of  action  arose 
previousto  that  time  of  the  day  to  which  the  title  of  the 
declaration  relates^    The  court  ought  to  make  any  in- 
tendment against  a  mere  captions  objection ;  and  ac- 
cording to  the  ancient  practice  of  declaring  ore  tenw, 
the  declaration,  could  not  have  been  delivered  till  the 
sitting  of  the  court,  to  which  the  title  of  the  decla- 
ration  refers''.    The  defendant  is  always  stated  to  be 
indebted  at  the  place  where  the  venue  is  laid,  for  a 
cpnt^act  in  any  place  makes  a  man  debtor  every  where 
in  England';  and  although    the  debt   concern   the 
jeajty,  yet  the  personal  obligation  of  the  debtor  i^ 
^fap^itory'v 


In 


«  Pugh  V.  Rpblnsoo,  1  D.  &  E.  li6.  and  see  3  D.  *  E.  1S3, 
;iSaaii4.73.    •£  East,  353, 
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In  an  inferior  court,  it  is  not  sufficient  to  declare  Need  not  say, 
that  the  defendant,  on  such  a  day  and  at  such  a  place^  dicti^ncm'^'in 
was  indebted  to  the  plaintiff,  in  so  much  for  goods,  cq.  pal.  &c. 
before  that  time  sold  by  him  to  the  defendant,  with* 
out  saying  that  the  defendant  was  indebted  within 
the  jurisdiction  of  the  court,  or  that  the  debt  was  for 
goods  there  sold.    Nor  is  vt  sufficient  to  say  that  the 
defendant  was  indebted  at  a  place  within .  the  juris- 
diction, if  it  does  not  also  appear  that  the  goods  were 
wld  there;  for  a  contract  in  any  place  makes  a  man 
debtor  every  where  in  England,  and  many  judgments 
out  of  inferior  courts  are  said  to  ha^e  been  reversed, 
because  the  debt  was  not  stated  to  have  accrued  within 
the  jurisdictiop.      But  it  is  no  exception,  where  the 
pl^ntiif  declaims  in  ^  county  palatine  court,  which  is 
{in  original .  superior  court.      Or,  as  it  seems  in  the 
courts  of  Great  Sessions  in  Wales,     The  rule  is,  that 
pothing  shall  be  intended  out  of  the  jurisdiction  of 
superior  courts,  except  what  clearly  appears  to  be  so ; 
t)Ut  oa  the  Qontr^iry,  nothing  shall  be  intended  within 
the  jurisdiction  of  an  inferior  court,  that  is  not  so  ex- 
pressly ^Uedgfsd.    Therefore  the  .omission  of  the  word 
f^  there,"  in  stating  the  cause  of  the  debt  in  a  decla- 
ration in  ijfdebitatus  assumpsit  in  a  county  palatine 
pourt,  or  the  like,  is  no  error ;  because  it  .shall  be  in- 
tended that  the  contract  was  made  within  the  jurisdic^ 
tion  of  such  court  % 

3ut  in  a  subsequent  case,  where  the  plaintiff  declared  AUter  in  in* 
in  indebitatus  assumpsit^  in  the  court  of  Coventry,  and  ^^"^'^  ^^^'^•* 
9illedged  that  the  defendant  was  indebted  to  him  for 
'good$  sold,  and  being  so  indebted,  promised  within  the 
the  jurisdiction  of  the  court;  after  verdict  on  non  as- 

sumpsit 

.  » Peacock  v.  Bell,  1  Saund.  73*  . 
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4ump9ity  a  writ  of  errar  was  brought,  because  the  de« 
claration  did  not  state  that  the  goods  were  sold  within 
the  jurisdiction.  The  Lord  C.  %T.  Hale  indeed  was  of 
opinion  that  it  was  good  enough ;  for  the  indebitatus 
was  but  inducement  to  the  action,  and  the  promise  the 
ground  of  it:  although  Twisden  and  the  practisers  at 
the  bar  affirmed  that,  the  last  ten  years,  judgments 
in  inferior  courts  had  been  constantly  reversed  for 
that  cause.  This  however  Hale  and  Wilde  said  th^ 
never  had  experienced^  though  one  of  them  had  at- 
tended the  court  twenty,  and  the  other  thirty  years. 
And  Hale  took  this  difference,  that  if  the  plaintiff  had 
declared  lor  goods  sold  at  such  a  place,  he  must  have 
said  it  was  within  the  jurisdiction;  but  if  no  place 
appear  where  the  goods  were  sold,  and  the  promise 
be  alledged  within  the  jurisdiction,  the  declaration  is 
wdl  enough ;  though  he  declared  himself  unwilling  to 
recede  from  the  late  preced^its :  and  another  error  was 
named,  which  all  the  court  agreed  was  fatal  ^  How- 
ever according  to  Levinz's  Report,  the  judgment  was 
reversed  on  the  former  objection  ^  In  another  case, 
after  that  in  Freeman,  a  Writ  of  error  was  brought  on 
a  judgment  in  the  Marshalsea,  where  the  plaintiff  de- 
clared, in  the  first  count  of  his  delaration,  that  at  such 
a  place,  and  within  the  jurisdiction  of  the  court,  jn 
coQsideratioii  that  the  plaintiff,  at  the  defendant's  re- 
quest, had  permitted  him  to  use  a  certain  pond,  there 
situate ;  and  in  another  count,  tliat  at  the  same  place,  in 
consideration  that  the  plaintiff,  at  the  like  request,  had 
permitted  the  defendant  to  have  the  use  of  another 
pond ;  the  judgment  was  reversed,  because  it  did  not 

appear, 

« 

. .    *  Huulip  V.  Carter,  Frecm.  104. 3  Keb.  1$4.  S.  C.      '2  J^er.  87< 
8.C 
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appedr^  in  this  last  county  that  the  other  pond  was  vriiikt- 
in  the  jurisdiction  of  the  court  °. . 

« 

Upon  error  out  of  the  court  at  Litchfield  it  was  Sufficient  to 
objected,  that  die  items  of  a  stated  account  were  not  ujjfj^^p^ 
laid  within  the  jurisdiction.  But  the  court  held  it 
enough  to  lay  t^e  account  to  be  stated  within  the 
jurisdiction;  and  that  as  a  venue  was  not  neciessaiy  to 
be  alledged  as  to  the  items,  it  was  not  necessary  to 
alledge  them  within  the  jurisdictioii'*. 

But  where  a  writ  of  false  iadement  was  brought  in  Total  omis- 
an  .etica  m  .be  borough  Jurt  rf  A,l«bu,y,  where  ,r-°4:rf 
the  plaintiff  below  deckred,  that  the  defendant  was 
indebted  to  him  at  Aylesbury,  for  divers  goods  sold 
and  delivered  by  him  to  the  defendant,  without  saying 
that  they  were  sold  and  delivered  there,,  or  within  the 
jurisdiction;  and  being  so  indebted,  the  defendant, 
within  the  jurisdiction,  promised  to  pay ;  after  verdict 
on  non  assumpsit j  it  was  objected  as  error,  that  the 
declaration  did  not  alledge  that  the  goods  were  sold 
and  delivered  within  the  jurisdiction :  and  the  court 
said,  that  although  if  there  were  no  precedents  to  the 
contrary,  they  would  have  been  desirous  to  help  the 
judgment  after  a  verdict,  yet  tfiey  could  not  do  it 
against  so  many  precedents ;  and  therefore  they  w»e 
obliged  to  reverse  the  judgment  ^ 

Accordingly  in  a  modem  case,  error  was  brought  on  Omivsion 

.    ,  ^  .  *   !•    •  ^  •      o-L         -L'       I-  thereof,! nohc 

a  judgment  m  an  mfenor  court  la  Shropshire,  because  ^^^^^  ^y^ 
the  first  count   of  the    declaration,   which  was  for 

money 

r 

«  Wkiford  9.  Fowell,  9  Ld.  Rftyia.  1310.    "*  Emery  X.  Bardett,  2 
htt.  S27«    !^  Waldock  v.  Cooper,  2  Wib.  l6. 
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money  had   and  received!^  only  altedged   that   tho 
detiHcant  below  was  indebted  to  the  plaintifTy   and 
promised  to  pay,  within  the  jurisdiction,  but  did  not 
state  that  the  money  was  had  and  received  there; 
and    there    was    another  count  on  an  insimul  cam- 
putdssent^  which  alledged  that  the  account  was  stated 
within  the  jurisdiction:  the  court  held  that  the  first 
count  was  defective  in  substance,  because  the  consider- 
ation of  the  promise,  which  was  the  money  had  and 
received,  was  not  alledged  to  be  within  the  jurisdic* 
tion :  and  although  it  was  argued  that'  there  should  be 
a  writ  of  enquiry  to  assess  separate  damages  on  the 
account  stated,  which  was  good,  the  court  dbserved, 
that  there  w^  no  instance  of  granting  a  venire  de  ?wvo 
on  a  writ  of  error,  where  the  proceedings  originated  in 
an  inferior  court;  and  it  did  not  appear  on  which  of  the 
counts  the  damages  were  given,  or  what  damages  were 
given  on  each  count,  and  none  of  the  statutes  of  jeofails 
assisted  the  case:   therefore  they  reversed  the  judg- 
ment^.    On  the  authority  of  this  case,   the  same 
point  appears  to  liave  been  determined  on  another 
occasion,  without  argument'. 

Usual  form        The  ttsual  and  safe  form  of  declaring  in  indebitatus 
coumr         assumpsit  in  an  inferior  court  is,  to  alledge  that  the 

defendant  was  indebted,  and  promised  at  such  a  place 
and  within  the  jurisdiction  of  the  court,  for  goods  (if  the 
cause  of  the  debt  be  so)  before  that  time  therCf  sold,  &c. 
And  being  so  indebted,  at  the  place,  and  within- the 
jurisdiction  aforesaid,  promised  to  pay. 

The 

'Tievor  «.  Wall,  1  D.  &  E.  151.     •  Oiam  if.  Embivy,  JA  15S. 
notis. 


OF   INDEBITATUS  COUNTd.  420 

Although  it  se^ms  fonnerly  to  have  been  thought  Sum,  imma- 
otherwise*,  it  is  now  clear,  that  the  sum  in  indebitatus 
assumpsit^  on  an  account  stated  or  any  other  cause,  is 
immaterial,  so  that  enough  be  laid;  and  though  the 
lurv  find  that  the  defendant  was  indebted  in  a  les3 
sum  than  is  stated  in  the  declaration,  the  variance  will 
not  be  important**.  The  difference  is,  between  an 
action  upon  the  contract  itself,  where,  if  the  party- 
mistake  the  sum  agreed  on,  he  fails  in  his  action; 
but  if  he  declares  upon  the  promise  in  law,  which 
arises  from  the  debt,  though  he  state  a  different  sum 
from  the  real  amount  of  the  debt,  he  may  recover  to 
the  extent  of  the  real  sum  due,  so  that  it  do  not  ex- 
ceed the  sum  laid*'.  Subject  to  this  distiaiction,  what 
was  said  by  Lord  Chief  Justice  Hardwicke  must  be 
understood,  that  in  contracts  it  is  necessary  to  prove 
all  the  charges  in  the  declaration^  exactly  in  the 
manner  they  aie  laid*. 

If  any  additional  proof  were  requisite,  to  the  obser-  Viz.  not  ne- 
vations  already  made,  respecting  the  statement  of  the  ^^ 
consideration  in  indebitatus  assumpsit  being  merely 
by  way  of  inducement,  or  conveyance  to  tlie  promise, 
and  not  material  or  traversable,  we  may  observe,  that 
it  is  not  uiual  to  lay  the  time  when,  or  the  sum  in 
which,  the  defendant  is  stated  to  have  been  indebted 
under  a  videlicet,   although  the    true  time  or   sum 
is  hardly  ever  stated;    whereas  it  would  be  proper 
to  lay  them  under  a  videlicet,  in  order  to  pre^^ent  the 
j>laintiff  from  being  concluded  by  the  statement  of 
them,  if  it  were  capable  of  being  put  in  issue*. 

It 

^Bagnali  »•  Saciieverell,  Cro.  Eliz.  292,  ^Thompson  t\  Spencer, 
%G^-Q.  Id.  notU.  <^  Baker  v.  Edmonds,  Al.  28,  9'Sty.  62.  S.  C.  And 
tee  SSaund.  122.  n.  2,  3.  ace.    ^Cas.  temp.  Hardw.  .55.   ^Ante9\,Q. 
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Must  shew         It  is  not  sufficient  to  declare  generally  in  indebitatus 
causeof debt,  ^^g^f^p^if^  that  the  defendant,  being  indebted  to  the 

plaintiff  promtsed  to  pay  him,  without  shewing  for 
what  the  defendant  was  indebted;  for  if  it  was  for  rent, 
or  money  due  by  specialty,  or  record,  a  general  decla- 
ration in  assumpsit  is  not  proper^.  Besides,  a  recovery 
in  such  an  action  should  be  a  bar  to  any  future  action 
for  the  same  debt,  and  it  will  not  appear  to  be  the  same, 
unless  the  cause  of  it  be  stated ,  although  if  it  be  stated, 
however  generally,  it  might  be  averred  in  any  subse- 
quent action,  that  the  former  recovery  was  for  the 
same  cause.  Therefore  where  the  plaintiff  omitted  to 
shew  for  what  cause  the  debt  became  due,  all  the 
judges  and  barons  held  it  to  be  error ;  although  if  the 
declaration  had  stated  that  the  defendant  was  indebted 
for  divers  goods  sold^  or  the  like,  so  that  it  might 
appear  to  be  ground  for  an  assumpsit,  it  had  been 
good  enough,  notwithstanding  its  generality*.  In  the 
same  year,  another  judgment  exactly  similar  to  the 
above  appears  to  have  been  given,  in  another  case, 
although  it  was  said  there  were  several  precedents  in 
the  above  general  form**.  Another  case  to  the  same  ef- 
fect appears  to  have  been  determined  in  the  year  after'. 
And  in  the  case  of  the  Marshalsea,  it  was  unanimously 
resolved  that  a  general  declaration  in  assum{>sit,  without 
shewing  the  cause  of  the  debt,  is  insufficient^.  There 
seems  to  be  a  further  reason  for  requiring  it  to  bc 
shewn,  besides  those  above  mentioned,  namely,  that 
the  defendant  will  not  otherwise  know  for  what  debt 

the 


Jenk.  293.  Freem.  104.  Noy  ^4^6.  Godb.  lB6.pL  268.  Palm.  171- 
561.  Cro.  Jac.  642.  Cro.  Car.  6.  31,  Lat.  219.  Sid.  182:  S.  P. 
s  Woodford  v.  Deacon,  Cro.  Jac.  206.  &  Fayrcclougli  v.  Seed,  there 
cited.  ^  Buckingham  v.  Co&tendinc>  Cro.  Jac.  214.  ^  PaschaUf. 
llusscll,  cited  Palm.  171.    J  10  Co.  77*  •• 
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the  plaintiff  brings  his  action,  or  what  defence  to 
make  K  But  yet,  it  is  saxd  in  some  books,  that  the 
only  reason  for  stating  the  cause  of  the  debt,  is  to 
shew  that  it  was  not  due  by  specialty,  &c.^ 

However  that  may  be,  it  is  clear  beyond  a  doubt  And  that  it 
that  it  must  appear  not  to  have  been  so  due ;  for  if  the  by  bond,  &c.^ 
plaintiff  do  give  some  account  of  the  cause  of  the 
debt,  but  in  such  general  terms  as  to  leave  it  uncer- 
tain whether  it  was  due  by  a  specialty,  &c.  the  decla- 
ration will  it  seems  be  demurrable.  For  where  the 
plaintiff  declared  in  indebitatus  assumpsit^  for  divers 
goods  and  things^  sold,  and  on  a  quantum  meruit 
laid  in  the  same  manner,  to  which  there  was  a  demur- 
rer ;  although  no  counsel  appeared  for  the  defendant, 
and  it  was  alledged  that  the  demurrer  was  only  for 
delay,  the  court  observed,  that  the  words  "  things" 
was  very  uncertain,  and  might  mean  money  due  for 
rent,  or  on  a  bond,  &c.  though  the  plaintiff's  counsel 
informing  the  court  that  the  defendant  would  not 
support  his  demurrer,  judgment  was  of  course  given 
for  the  plaintiff  ^  Formerly,  if  a  declaration  in  inde- 
bitatus  assumpsit  did  not  shew  any  cause  of  the  debt, 
although  the  defendant  pleaded  non  assumpsit ^  which 
was  found  against  him,  yet  the  fault  was  held  so  fatal 
that  the  verdict  would  not  aid  iV.  But  the  case  might 
now  receive  a  different  consideration. 


In 


*  Mayor.  V.  Harre,  Cro.  Jac.  6«.  Palm,  171.  S.P.  *  Cro.  Car. 
31.  Freeio.  104.  Carth.  276*  Salk.  446.  2  Ld.  Raym.  1430.  »  1  Rol. 
Rep*  24.  Fretoi.  350,  ace.  357*  cont,  ^  Spark  v.  Jobber,  2  Ld. 
Raym.  1450.  <>  Foster*.  Smith,  Cro.  Car.  31.  12  Mod.  511.  S.  P. 
But  see  Cro.  Car.  S. 
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In  a  subsequent  case,  it  was  ingeniously  argued,  that 
if  the  declaration  stated  that  the  defendant  was  in^ 
debted  to  the  plaintiff  in  so  much,  and  promised  to 
pay  it  at  Michaelmas,  or  any  certain  day,  it  was  good> 
because  the  express  promise  was  an  admission  that  there 
was  such  a  debt,  and  the  certainty  of  the  day  of 
payment  was  sufficient  consideration  for  the  promise, 
by  reason  that  the  defendant  should  not  be  implead^ 
ed  for  the  debt  before  the  day  ;  although  if  no  day  be 
Mentioned,  there  it  is  otherwise;  and  one  of  the 
judges  appears,  at  first,  to  have  recognized  this  dis^ 
tinction.  But  it  yras  held  that  the  declaration  was  not 
good;  and  two  judges,  in  the  absence  of  the  rest, 
made  a  rule  for  reversing  the  judgment,  nisi  ^ 


.iWcr,  ifcon-  But  where  the  debt  is  not  in  question,  and  is  not 
forbearance,  the  only  Consideration  of  the  promise,  as  it  is  in  a 
©r  the  like,     common  indebiiatm  assumpsit^  the  cause  of  it  need 

not  be  stated ;  as,  where  the  plaintiff  declared  gene- 
rally, that  the  defendant  owed  him  so  much,  and  in 
corisideration  that  he  had  given  him  time  for  paying 
the  money  till  a  subsequent  day,  he  promised  to  pay 
it  on  that  day;  after  verdict,  it  was  h^ld  not  to  be 
error,  that  the  declaration  did  not  shew  for  what 
cause  the  defendant  was  indebted;  for  the  debt  was 
not  in  question,  and  the  day  given  was.  the  considera- 
tion for  the  precise;  and  altlK)ugh .  Uiere  must  also 
have  been  a  debt;  yet  that  was  allowed  by  the  pro- 
mise, being  express,  and  it  was  also  found  by  impli-* 

cation  in  the  verdicts     ' 

« 

There. 


p  Barker  ZJ.  Barker,  Palm.  171.    "^  WooUston  r.  Webb,  Hob.  18. 
Cro.  Jac.  396.  54S.  0*42.  1  Ilol.  379.  S.  P.  Et  tide  wtte  66. 
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Tliere  are  cases  in  the  books,  wherein  the  piaintifF  Several  debt* 
declared  in  one  count,  by  way  of  indebitatus  assump-  one  count 
sit  for  several  debts  of  different  natures ;  thus,  in  a 
case  in  Yelverton,  the  declaration  stated  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  ^40,  for  se- 
veral sums  before  then  lent  by  the  plaintiff*  to  him,  and 
for  certaiin  other  sums  paid  to  J.  S.  for  the  defendant 
at  his  request,  and  also  foi*  divers  wares,  and  that  the 
defendant  promised  to  pay  the  £^0  accordingly.  Iii 
the  case  alluded  to,  no  objection  appears  to  have  been 
taken  to  the  declaration  on  this  account,  although  a 
motion  was  successfully  made  to  arrest  the  judgment 
on  another  ground  ^  In  another  and  subsequent  case, 
in  Saunders's  Reports,  the  plaintiff  declared  in  one 
count  in  indebitatus  assumpsit^  that  the  defendant  was 
indebted  in  jflOOO,  as  well  for  money  had  and  received, 
as  for  goods  sold  and  delivered,  and  that  the  defendant 
promised  to  pay  the  jflOOO  accordingly*.  Hence,  as  Mr. 
Serjeant  Williams  observes,  it  appears  that  all  the  com- 
mon counts  in  a  declaration  may  be  contained  in  one, 
stating  that  the  defendant  was  indebted  to  the  plain- 
tiff in  a  given  sum  (laying  sufficient  to  cover  every 
possible  demand)  for  the  several  causes  of  the  different 
debts  which  may  be  owing  to  him,  as,  for  work  and 
labour,  goods  sold,  money  lent,  paid,  had  and  re- 
ceived, &c.  and  that  in  consideration  thei^of,  the 
defendant  promised  to  pay  the  sum  mentioned.  The 
learned  editor  also  intimates,  that  it  is  not  necessary 
for  the  plaintiff  to  prove  all  tlie  different  causes  of 
action  included  in  his  count,  and  constituting  the 
whole  consideration  laid,  in  order  to  entitle  him  to 
recover,  but  that  if  he  proves  any  one  or  more  of 

those 

'  Rock  »•  Rock,  \\rlv.  175.  Crd.  Jac.  345.  S.  C.    »' WebScxv.ri- 
vile,  5  Saund.  121,  2.  Soe  also  Hob.  5.  ^ 
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those  causeSi  it  is  enough ;  for  the  defendant's  being 
indebted  to  the  plaintifT,  in  respect  of  any  one  of  the 
causes,  appears  to  be  a  sufficient  consideration  for  the 
supposed  promise  to  pay  that  money.  It  therefore 
appears,  that  when  the  common  counts  are  added 
to  one  or  more  special  ones,  on  which  the  action  is 
principally  brought,  it  would  be  proper  to  include  the 
several  common  counts  in  one,  to  prevent  unnecessary 
lengthening  of  the  record,  and  the  expence  attend* 
ing  it^ 


'Keed  not 
shew  cause 
of  debt,  in 
city  court. 


That  debt 
was  con- 
tracted at 
defipndant's 
request. 


A  declaration  in  assumpsit  ^'  for  diivers  sums  of  mo- 
ney before  then  due  and  owing  from  the  defepd^ant  to 
the  plaintiff,"  in  the  SheriiTs  Court  of  l^ondon,  is  good 
by  custom,  as  a  declaration  in  debt,  would  be,  upon  a 
concessit  solvere ;  for  there  is  the  same  reason  that  by 
custom  an  action  may  be  maintained  upon  an  asmmp- 
sit  solvere^  and  money  lent  or  the  like  given  in  evi- 
dence upon  it,  the  manner  of  declaring  being  in  sub- 
stance the  same;  tlie  form  in  the  first  case,  beings 
that  the  defendant  agreed  to  pay  the  plaintiff  so  much 
for  divers  sums  of  money  due  and  payable  to  him  by 
th^  d^endant ;  and  in  the  latter,  that  the  defendant 
Mfas  iadel|;)ted  to  the  plaintiff  in  so  much,^  for  divers 
suoas  of  money  before  then  due  to  him  from  the  de- 
feQdanl,  a^nd  that  he,  in  consideration  thereof,  then 
and  there  undertook  and  promised  to  pay  the  plain- 
tiff. The  action  on  the  concessit  solvere  is  liable  to 
ail  the  same  objections  as  the  assumpsit  solvere^. 

It  is  usual  and  proper  in  indebitatus  assumpsit ^  to 
state  the  cause  of  the  debt  as  having  taken  place  at  the 

special 

'^  2  Sttund.  121,  3.  n.  2.  And  see  2  Blac.  910.  Std  vide  aiUt*  66, 7' 
'  Story  V.  Atkins,  2  Ld.  Raym.  1432.  2  Str.  723.  S.  C. 
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instance  and  request  of  the  defendant ;  except  in  de« 
daring  for  money  had  and  received,  in  which  case  it. 
is  only  stated  that  the  defendant  was  indebted  in  so 
rouch,  for  money  received  by  him  to  the  plaintiff's  use, 
without  saying  that  the  money  was  received  at  the  de* 
fendant's  request.  In  one  case,  it  was  held  ground  for 
a  writ  of  error,  after  judgment  by  default,  where  a 
declaration  was  upon  a  past  consideration,  which  was 
not  laid  to  have  been  at  the  request  of  the  defendant ; 
although  after  verdict,  it  would  be  otherwise.  The 
action  was  assumpsit  upon  several  promises,  ^nd  after 
judgment  by  default  and  entire  damages  given,  it  was 
objected  on  a  writ  of  error,  that  the  fourth  count, 
which  was  for  work  and  labour,  being  a  past  considcra^* 
tion,  and  not  laid  at  the  defendant's  request,  was  not 
sufficient  to  support  the  assumpsit ;  and  the  judgment 
was  reversed :  although  if  it  had  been  after  a  verdict, 
the  court  thought,  that  it  being  laid  that  the  work  was 
done  for  the  defendant,  and  that  the  plaintiff  therefoi^e 
deserved  from  the  defendant  so  much,  a  request 
might  be  inferred  \  However^  the  doctrine  of  this 
case  is  very  questionable,  as  the  objection,  at 
most,  seems  to  be  of  a  mere  formal  mature.  It  is  ac- 
cordingly  observed  in  a  modem  case,  that  these 
words  ''  at  the  special  instance  and  request  of  the  de- 
fendant" are  generally  mere  words  of  form,  although  in 
some  cases  they  are  of  substance  '^.  And  it  may  be 
remarked,  that  all  the  authorities  cited  against  the 
judgment  in  Hayes  and  Warren  appear  to  have  been  of 
ancient  date,  decided  before  the  present  summary 
form  of  declaring  in  indebitatus  assumpsit  was  in 

use; 

«  Hayes  «.  Warren,  2  Str.  933.    ^  Naish  v.  Tatlock,  2  H.B.  022. 
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use ;  and  were  besides  special  assumpsits,  and  go  upon 
principles  which  need  not  be  questioned,  namely,  that 
one  man  cannot  make  another  his  debtor  without  his  re- . 
quest  or  assent,  and  that  an  executed  consideration,unless 
it  be  continuing,  will  not  support  an  assumpsit^  But 
it  is  humbly  conceived,  that  the  present  form  of  declar- 
%  ing  in  indebitatus  assumpsit  (whatever  the  case  may  be 
with  a  count  upon  a  quantum  7neruitj  or  valebant)  in 
every  part  of  it,  necessarily  implies  a  request  or  assent 
to  the  debt  contracted.  Besides^  in  affidavits  to  hold 
to  bail,  no  actual  request  is,  or  ought,  in  general,  to  be 
stated;  and  the  very  principle  that  a  debt  cannot  be 
imposed  without  the  consent  of  the  party,  proves  that 
when  he  is  stated  to  have  been  indebted,  it  must  have 
been  for  something  done  at  his  express  or  implied  re- 
quest And  with  respect  to  the  consideration  being 
past,  and  not  continuing,  it  cannot  be  doubted  but 
that  a  debt,  once  contracted,  is  a  continuing  conside* 
ration  for  a  promise  tq  pay  it,  uQtil  it  is  discharged^. 


*  « 


A  piomise  After  stating  the  debt  which  constitutes  the  consi- 

Stated^  deration  of,  the  defendant's  promise,  the  next  thing,  in 
^declaring  in  indebitatus  assumpsit j  is  to  state  tlie  pro- 
mise itself,  which  is  usually  done  in  the  following  form. 
"  And  being  so  indebted,  he  the  defendant,  in  consi* 
deration  thereof,  afterwards,  to  wit,  on  the  same  day 
^  and  year  aforesaid,  at  &c.  aforesaid  (repeating  the 
venue)  undertook,  and  then  and  there  faithfully  pro- 
mised the  plaintiff,  to  pay  him  the  said  sum  of  money, 

when 

«  See  1  Rol.  Abr.  Upll  Cro.  Eliz.  442. 741.  3  Leon.  pi.     y  W* 
3  Bur.  1671,  2.  t«d  PoH  443. 
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when  he  .the  defendant  should  be  thereto  afterwards 
requested;"  on  which  form  the  following  observations 
occur.  The  declaration  in  indebitatus  assumpsit  must 
state  a  promise'.  The  omission  to  state  a  promise  is 
fatal  after  judgment  by  default,  in  indebitatus  assump^ 
sit  or  oh  a  quantum  meruit ^  as  well  as  in  special  as^ 
sumpsit',  though  the  law  raises  the  promise;  for  whtrc 
the  plaintiff  declared,  that  the  defendant  was  indebted 
to  him'in  so  much  money,  for  goods  sold  and  delivered, 
and,  being  so  indebted,  would  well  and  faithfully  pay, 
leaving  out  the  -words  "  in  consideration  thereof  un- 
dertook and  then  arid  there  faithfully  promised,"  after 
judgment  by  default,  it  was  reversed  on  error,  there 
being  no  promise  actually  laid  in  the  declaration  ^  So^ 
a  count  on  an  insimul  computdssent  seems  bad,  even 
after  verdict  for  the  plaintiff,  if  it  do  not  state  a  pro- 
mise by  the  defendant  to  pay  the  money  found  due  on 
the  account ;  for  where  s^  general  verdict  was  given  for 
the  plaintiff,  and  one  of  the  counts  which  was  on 
an  insimul  computdssent^  stated  that  the  defendant 
was  found  in  arrear  to  the  plaintiff  so  much,  on  the  ac- 
count, which  he  had  not  paid,  without  saying  that  he 
promised  to  pay,  it  was  objected  that  the  natural  and 
formed  remedy  for  money  due  on  an  account  was  an 
action  of  debt,  and  if  the  plaintiff  would  declare  in  as- 
sumpsit, he  ought  to  declare  on  an  assumpsit  And 
Twisden  and  Wyndham,  J.  were  of  this  opinion  ^ 
Wyndham,  J.  observed,  that  the  account  is  but  evi- 
dence of  the  promise,  and  the  declaration  must  state  a 
proniise  in  fact,  for  this  action  is  grounded  on  the  pro- 
mise 

\Antt  418.      »  Antt  86,  &c.     ^'  Lee  v.  Welch,  2  Str.  793.  2  Ld. 
Raym.  15l6.  S.  C.      ^  Bedford  v.  Uffiiigton,  Sid.  306. 
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mise,  which  is  collateral  to  the  debt  But  Moreton 
agreed  with  Keeling,  that  the  allegation  of  the  defend- 
ant's not  regaining  his  promise^  was  sufficient, especially 
after  verdict;  although  Keeling  admitted  that  if  the 
plaintiff  had  declared  with  a  per  quod  actio  accrevit^ 
the  declaration  would  undoubtedly  have  been  bad,  as 
that  conclusion  is  never  used  except  in  debt,  where  the 
demand  is  certain.     However  the  case  was  adjouniedl 

Of  the  words.      It  seems  that  if  the  plaintiff  declares,  that  the  de^ 
so  indebted/"  fendant  was  indebted  to  him  in  so  much,  and  that  the 

delpondant  being  sp  indebted^  promised  to  pay  the  mo* 
ney,  it  is  sufficient,  whether  the  promise  be  laid  to  be 
the  consideration  ot  the  debt  or  not,  or  to  have  been 
made  on  the  same  or  a  subsequent  day,  or  to  pay  on 
request  or  at  a  day  to  come,  for  the  consideration 
appears  to  be  continuing ;  therefore  if  the  declaration 
«tate  that  the  defendant  on  the  SOth  of  June  was  in- 
debted to  the  plaintiff  in  so  much,  and  being  so  indebfifd, 
afterwards,  to  wit,  on  the  30th  of  July^  promised  to  pay 
at  a  ^ture  (day,  it  is  good^ 

Necessity  of      With  respect  to  t}ie  necessity  of  expressly  stating  by 
stating,  who  ^j^q^  ^q  promise  was  made,  it  is  clearly  no  ground 

for  arresting  the  judgment,  though  the  words  ^',he  the 
defendant"  be  omitted  in  stating  the  promise,  whether 
the  plaintiff  declare  on  an  implied  promise  by  way  of 
indebitatus  assumpsit ,  pr  quantum  meruit.  Set.  if  the 
declaration  be  on  a  loan  to  the  defendant,  or  the  like 
cause  of  action;  for  it  must  be  intended  that  be  pror 
mised,  the  promise  in  suc^  qase  b^ing  created  by  law'!. 

But 

^  2  Keo.  97.  S.  C.     «  Barton  v.  Shurley,  1  RoL  Abr.  1&  pi  16. 
Symball  v.  Cooke,  2  Keb.  715.  rccog.  I  Lutw.  238. 
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But  if  the  promise  be  collateral,  it  must  be  expressly 
alledged  by  and  to  whom  it  was  made';  for  although 
where  the  promise  is  raised  by  operation  of  law,  the 
law  which  raises  the  promise  applies  it,  yet  where  it 
is  collateral  and  express,  the  law  cannot  know  any 
thing  of  it  but  what  is  stated  on  the  record,  and  there- 
fore cannot  apply  or  extend  that  statement  beyond  the 
topress  terms  of  it  This  rule  equally  holds  after  judg- 
ment by  default,  and  after  verdict.  Another  reason 
which  miy  be  g^ven  for  it  is,  that  it  is  impossible  to 
intend  that  any  other  person  than  the  defendant  made 
the  promise,  where  no  other  persons  than  the  plaintcfF 
and  deiehdant  are  previously  mentioned,  and  the  pro- 
mise  is  alledged  to  be  made  to  the  former^.  It  cannot 
be  supposed  ^  stranger  promised,  or  that  the  plaintiff 
promis^  hittiself.  But  it  would  be  otherwise,  perhaps, 
if  three  persbns  be  mentioned  in  the  record ;  for  it 
might  then  be  uncertain  to  which  of  them  the  promise 
was  applicable'. 

If  the  plaintiff  declares  that  the  defendant  is  indebted  fowhom 
to  him,  and  that  the  plaintiff  promised  to  pay  himself,  ^^'^e. 
after  verdict  in  his  favour  the  court  will  not  arrest  the 
judgment,  but  amend  the  mistake  in  the  name^;  for  it 
must  be  intended  such  a  debt  was  proved  at  the  trial 
as  would  raise  a  promise  by  the  defendant  to  pay  it, 
and  as  it  is  impossible  that  the  plaintiff  could  have  pro- 
mised himself,  there  seems  to  be  the  same  reason  for 
intending  it  to  have  been  made  by  the  defendanti  as 
where  the  promisor  is  not  at  all  named  ^    So,  where 

the 

c  2  Keb.  715.  recog.  I  Salk.  27*  ^nte  ^3,  &c.  ^  Bemi^gtoh  v. 
Tayler^  1  Lutw.  237»  8.  '  Shore  v.  Brown,  1  Salk.  Sfi.  9  Salk.  17.  8 
Ld.  Raym.  899-  S.  C.  i  Bedford  v.  UffingUm,  1  Sid.  306.  ^  Ante43B. 

vr4 


.440  DECLAEATIOX    IN   OENEltAL   ASSUMPSIT 

the  plaintiff's  name  was  Walter^  and  on  eiTOr,  i*  was 
objected  that  one  of  the  assumpsits  was  laid  to  the 
aforesaid  JVHliam^  and  the  damages  were  intire,  the 
court,  without  relying  upon  the  statute  16&  17  Car. 
2.  held  the  coiint  well  enough  of  itself,  and  thcrefoFe 
-  affirmed  the  judgment"'. 


In  actions  Where  the  action  is  brought  T)y  assignees  of  a  bank- 

or  exe^^^'  Tupt,  for  a  dcbt  contracted  with  the  bankrupt  before 
tors,  &c.  in    his  bankniptcy,  the  promise  is  laid  to  have  been  made 

to  him  accordingly.  So^  where  the  action  is  brought 
by  executors  or  administrators,  for  a  debt  contracted 
with  the  deceased,  the  promise  is  laid  to  have  been 
made  to  pay  him  the  money  due.  In  a  ipodem  case  it 
was  determined,  on  a  motiop  in  arrest  of  judgment, 
that  in  an  action  by  an  administrator  de  bonis  nan^  the 
plaintiff  may  declare  upon  promises  made  to  the  intes- 
tate in  his  life«-time,  and  to  the  first  administrator  to 
whom  administration  df  his  effects  was  committed.  In 
that  case,  Lord  Kenyon,  C.  J.  observed,  that  it  was  ad- 
mitted, that  if  the  promises  had  b^en  laid  to  have  been 
made  to  the  plaintiff,  a  promise  to  the  former. admini- 
strator would  have  supported  the  declaration ;  and  there 
was  no  reason  why  the  plaintiff  should  be  obliged  to 
state  a  fiction  on  the  record :  there  was  no  technical 
rule  to  shew  that  it  might  not  be  adapted  to  the  truth 
of  the  case.  The  defendant's  objection  rested  on  the 
ground  that  there  was  no  privity  between  the  former 
'  administrator  and  the  plaintiff,  the  administrator  de 
bonis  non;  but  that  proposition  wag  certainly  not  true, 
in  it's  full  extent,  for  if  the  former  administrator  had  en^ 
^red  into  an  agreement  for  th?.  sale  of  a  le^e,  of  a  9hat- 

t^l 

^  Coleman  v.  £%rl^,  1  S^.  22S,  9* 
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tel  interest  belonging  to  the  intestate,  but  had  died  be- 
.  fore  the  agreement  was  compleated,  the  administrator 
de  bonis  non  stood  in  such  privity  of  estate,  that  he 
would  be  bound  to  carry  that  contract  into  execution. 
Ashhurst,  J.  also  observed,  that  as  it  was  alledged  that 
the  promise  was  made  to  a  person  fron\^  whom  the 
plaintiff  derived  his  claim,  and  between  whom  and  the 
plaintiff  •  there  was  a  privity  of  interest  in  law,  it  was 
the  same  as  if  the  promise  had  been  stated  to  have  been 
made  to  the  plaintiff  himself,  because  the  law  recog- 
v^    nizes  the  relation  ^ 

« 

In  all  cases  where  the  action  is  brought  by  or  against  in  tascs 
any  party  in  a  representative  character,  or  to  or  by  ^^^ '^*||^ 
whom  tlie  contract  was  not  originally  made,  or  alone  tations. 
inade,  and  the  debt  was  first  due  from  or  to  some  other 
party  pr  parties  besides  those  to  th$  present  action,  it 
is,  in  general,  necessary  to  state  the  debt  and  pro- 
mise, tp  have  arisen  and  been  made  between  ,the  ori- 
ginal parties  to  the  contract;  as,  if  the  action  be  brought^ 
by  or  against  an  executor  or  administrator,  for  money 
due  to  or  from  the  testator  or  intestate,  it  is,  in  general, 
liecessaiy  to  state  that  the  debt  was  due,  and  the  pro- 
mise made,  between  him  n,nd  the  other  party  to  the 
action.     So,  in  actions  by  or  against  surviving  part- 
ners, or  husband  and  wife,  or  by  assignees  of  a  bank- 
rupt, upon  a  contract  made  in  the  life-time  of  the  de- 
ceased partner,  or  before  the  marriage,  or  bankruptcy,  • 
^he  debt  and  contract  must  be  stated  as  they  were  in 
fact  contracted,  and  made*".     This  is  in  general  suffi- 
cient ;  but  if  six  years  have  elapsed  since  the  cause  of 
jLction  first  accrued,  so  that  in  case  of  the  statute  of 

limitations 

1  llumn?.  SftiUk,  7  D^  &  E*  182.  Sed  vUe  I  Sid.  1122.    »  JnU      « 
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limitations  being  pleaded,  it  may  be  ntc^ssaiy  fbt  Ac 
plaintiff  to  avail  himself  of  a  promise  or  acknowledge 
'  ment  made  within  the  last  six  years,  to  or  by  any  other 
party  or  parties  than  those  to  or  by  whom  the  contract 
was  originally  made,  it  is  necessary  to  add  counts  on 
promises  by  or  to  the  party  or  parties  with  whom  such 
promise  or  acknowledgment  was  made,  as  .having  been 
made  to  or  by  him  in  his  character  of  executor,  &c. . 
in  order  td  enable  the  plaintiff  to  give  such  promise  or 
acknowledgment  in  evidence.  However,  the  plaintiff 
should  always  declare  upon  the  debt  as  it  was  originally 
contracted,  in  order  to  recover  upon  it,  in  case  the  de- 
fendant does  not  plead  the  statute ;  ih  which  casti,  he 
will  not  be  allowed  to  take  advantage  of  it  at  the  tHd, 
or  to  put  the  plaintiff  upon  proof  any  subsequent  pro- 
ihite  or  acknowledgment.  Enough  ha^  been  already 
said  with  respect  to  the  assignment  of  the  breach  in 
cases  of  this  nature^  in  considering  the  declaration  in 
special  assumpsit;  the  observations  on  which  upon  this 
head,  as  there  observed,  equally  apply  to  general  as- 
sumpsit ^ 

To  paj  It  cannot  be  assigned  for  error  that  a  declaration  ifa 

indebitatus  assumpsit^  or  on  a  quantum  meruit^  &c. 
does  not  shpw  to  whom  the  payment  was  promised 
to  be  made,  if  it  alledge  the  promise  to  have  beeii  made 
to  the  plaintiff;  for  it  shall  be  intended  that  the  pay- 
ment was  to  be  made  to  him,  as  it  would  be  idle  to  sup- 
pose that  it  was  to  be  to  a  stranger,  instead  of  the  per- 
son to  whom  the  debt  was  due,  and  who  had  earned 
the  money  ^ 


If 


"  Ante  36s.    <>  fipUe  «.  Sharp,  Cro.  Car.  77*  Mi  wide  mit  SS. 
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If  the  plaintiff  declare,  that  tlio  defendant  was  in-  May  be  laid 
debted  to  liim  in  a  certain  sum  for  goods  sold,   and  af-  '^^  samc^'  or' 
terwards,  on  the  same  day j  assumed,  in  consideration  subsequent 
thereof^  to  pay  it  at  a  day  to  come,  this  appears  to  be 
a  sufficient  statement  of  the  promised     Or,  if  he  so 
alledge  the  promise,  to  have  been  made  at  a  day  after 
the  contract  or  debt;  for  the  continuance  of  it  is  a 
good  consideration  "^^ 


There  is  a  case  in  Shower,  where,  although  the  Omiwion  of; 
words  "  in  consideration  thereof*'  were  omitted  in  a  deration**' 
declaration  in  indebitatus  assumpsit^  it  was  held  well  thereoif." 
enough,  it  being  alledged  that  '^  the  defendant  was  in- 
debted, and  being  so  indebted,  he  afterwards  pro- 
mised;" for  where  the  law  raises  the  promise,  the  court 
cannot  but  intend  it  to  have  been  in  consideration  of 
the  debt^  And  where  the  plaintiff  declared,  that  op 
such  a  day  he  sold  to  the  defendant  so  much  barley, 
part  of  which  he  delivered  at  that  time,  and  the  rest 
was  to  be  delivered  at  a  subsequent  time;  and  ajter^ 
%vardsy  on  the  same  day,  the  defendant  promised  to 
pay  the  sum  of  so  much  by  such  a  day;  although  it 
was  objected  that  the  promise  appeared  to  have  been 
xnade  after  the  sale  and  therefore  without  good  con* 
nideration,  the  court  held  it  well  enough  laid,  being 
on  the  same  day,  of  which  no  division  shall  be  made  in 
Buch  case\ 

So,  it  has  been  held,  that  if  the  plaintiff  declares  that  Then  and 
in  consideration  he  sold  to  the  defendant,  on  such  a  ^^f  "^^ 

day 

>  Hodge  V,  Vavisor,  1  Rol.  Abr.  12.  pL  14.  Et  vide  Sty.  106. 
117.  Lat.  150.  *»  Id  pL  15.  »  Tyler  <?.  Bendlowe,  2  Sho.  ISO.  Ei 
vide  Barton  v.  Shurley,  1  Rol.  Abr.  12.  pi.  l6.  Anieit^.  ace.  *  How« 
le^'s  case,  Lat.  150.  Et  vide  suprd. 
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day  such  a  thuig,  he  then  and  there  promised  to  pay 
him  80  much,  this  is  sufficients  for  the  promise^  being 
alledged  at  the  same  time  as  the  sale,  must  be  in* 
tended  to  have  been  in  consideration  of  it.  But  it 
might  be  otherwise,  on  special  demurrer,  if  it  be  not 
alledged  that  the  defendant  being  indebtedy  in  co fe- 
deration thereof  promised  to  pay,  or,  that  he  promised 
to  pay  the  said  sum  of  money  \ 

Time  of  pro       Xhe  time  alledged  in  statine  the  promise  in  indtbi- 

iKuse,notma-  .    •  ,  *%  V  ^ 

terial.  tatus  assumpsit  is  only  matter  of  form,  and  not  ne- 

cessary to  be  laid  according  to  the  fact ;  so  that  if 
thte  replication  state  the  promise  to  have  been  made  on 
a  different  day  from  that  alledged  in  the  declaration,  it 
is  not  a  material  departure.  So,  if  the  verdict  find 
the  promise,  or  the  filing  of  the  bill,  to  have  been  on 
another  day,  it  will  not  vitiate  the  proceedings.  If  the 
day,  in  actions  of  this  nature,  were  to  be  deemed  ma- 
terial, it  would  bfe  in  the  defendant's  power,  in  almost 
ail  cases,  to  fix  the  time ;  which  he  cannot  do.  There- 
fore where  an  indebitatus  assumpsit  was  laid  the  1 6th 
Jan.  1 705,  and  the  defendant  pleaded  actio  non  accrevit 
infrd  sex  amos^  and  the  plaintiff  replied  a  bill  filed 
23  Jan.  \9^Ann.  and  that  the  cause  of  action  arose 
within  six  years  before  that  time,  to  which  the  defend- 
ant demurred,  generally ;  the  court  were  unanimously 
of  opinion  that  the  plaintiff  was  entitled  to  judgment'. 
So,  where  the  plaintiff  declared  in  assumpsit  upon  a 
promise  made  the  S5th  March,  HGeo.  1.  the  de- 
fendant pleaded  that  after  the  promise,  and  before  the 
bill  filed,  viz.  2d  ^April,  he  tendered  the  money,  to 

which 

*  Andrews*  case,  1  Rol.  Abr.  IC.  p/.  IS.  Et  vide  Mo.  367.  pL  505. 
^  Sec  1  Lutw.  235,  7.  Salk.  557-  Post  44,6.  «  Cole  p.  Hawkins, 
iStr.  21.  S.P. 
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which  the  plaintifF  replied,  that  after  the  making  of 
the  promise,  viz.  on  the  12th  February,  he  filed  his 
bill;  on  demurrer  to  the  replication,  it  was  held  that 
the  plaintifF  would  not  in  evidence  have  been  confined 
to  the  day  in  his  declaration,  so  that  there  was  no 
reason  why  he  should  be  confined  in  pleading.  It 
was  admitted  that  in  the  case  of  a  note,  M'here  the 
day  was  an  essential  part  of  the  contract,  the  plaintifF 
could  not  vary  from  it^;  but  in  the  case  of  a  common 
assumpsit,  the  day  was  alledged  only  for  form,  and 
therefore  the  defendant  cannot  confine  the  plaintifF  to 
the  day  laid*.  ^ 

In  an  action  against  a  bankrupt,  on  his  promise  to  Promiscaftct 
pay  the  debt  after  his  discharge,  it  is  sufficient  to  dc-  ^*^^'"P*cy* 
clare  in  the  common  form,  on  the  original  considera- 
tion. So,  in  cases  where  the  statute  of  limitations 
has  run,  but  there  is  a  promise  or  acknowledgment 
within  the  last  six  years,  the  general  form  of  declaring 
has  been  held  sufficient;  for  the  new  promise  revives 
the  old  debt  ^ 

And  in  the  case  of  executors,  &c.  it  is  of  no  conse-  In  casos  of 
quence  if  the  day  alledged  be  after  the  death  of  the  ^^"  ^"' 
testator,  &c.  though  it  is  usual  and  proper  to  lay  some 
day  iit  his  life-time,  after  the  cause  of  action  accrued; 
for  in  assumpsit  against  the  defendant  as  executor, 
where  the  plaintifF  declared,  that  the  testator  in  his 
life-time,  to  wit,  on  the  l6th  October,  ISJac.  1.  in 
consideration  of  J[5  lent  to  hitn,  promised  to  pay  it; 
^nd  the  defendant  pleaded  that  tlie  testator  non  assump^ 

sit. 

^  Stafford  t.  Forcer,  10  Mod.  312.  Antt  312,  &c.    ^  Mathews  u^ 
Spiccr,  fl  Str.  S0£.    r  WUUains  v.  Dyde,  Peakc's  Rep.  6s. 
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Sit,  and  the  jury  found  that  he  did  undertake  modo  et 
Jvrmd^  but  that  he  died  1 7  Jac,  I .  which  was  a  year 
before  the  day  mentioned  in  the  record;  it  was  ad- 
judged for  the  plaintiff:  for  the  finding  of  the  death 
was  repugnant,  superfluous  and  unnecessary,  nor  was 
the  day  of  the  assumpsit  material ;  and  although  the 
testator  were  dead  before  the  day  laid  in  the  declaiation, 
it  was  good  enough*. 


Before  or 
after  the 
fact. 


It  is  also  clear,  from  the  above  case,  that  it  does 
not  signify  whether  the  day  laid  in  the  decclaration  be 
before,  or  after,  the  time  when  the  cause  of  action 
accrued^  so  that  it  be  before  that  to  which  the  title  of 
the  declaration  relates;  but  if  it  be  subsequent  to  that 
time,  it  is  certainly  cause  of  special  demurrer,  on  ac- 
count of  the  apparent  repugnancy  in  stating  the  cause 
of  action  to  have  accrued  at  a  day  apparently  after  the 
commencement  of  the  action  itself.  i 


Place  of  pro- 
mise,  &Q% 


Promise  to 
pay  the  said 
sum  on  rc" 
quest. 


Tlie  place  wliere  the  promise  is  alledgcd,  like  all 
other  transitory  facts,  should  be  stated  where  the 
venue  is  laid,  nor  can  the  defendant  make  the  place 
material,  any  more  than  the  time  of  the  promise*.  If 
no  place  be  alledged,  no  objection  can  be  taken  after 
judgment  by  nil  dicit^;  and  if  more  than  one  county  be 
mentioned,  the  words  "  qounty  aforesaid**  may  be  re- 
to  the  county  in  the  margin*". 

It  is  usual,  though  it  seems  not  necessary'*,  to  lay 
the  promise  in  indebitatus  assumpsit  to  pay  the  said 

sum 

»  JnkersaUs  v,  Sams,  Cro.  Car.  ISO,    «  1  Str.  21,     ^  Remington  r. 
Taylor,  1  Lutw.  236,  7.    *"  Sutton  v.  Fcnn,  3  Wils.  339*  2  Black. 
.  Rep.  S47.  S.  C.    ^2  Saund.  122.  Et  vide  ante  IWy  1. 
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sum  of  money,  (or  last  mentioned  sum  of  money,  if 
|here  be  more  sums  than  one  mentioned)  wlien  the  de* 
fendant  should  be  thereto  requested^  the  meaning  of 
which  must  be  taken  to  be,  that  the  plaintiff  was  to  have 
the  same  sum  in  amount,  and  not  in  specie;  especially 
if  the  action  be  for  money  lent,  which  implies  that 
the  defendant  should  have  the  use  of  the  money;  for 
when  the  intent  of  the  parties'  may  stand  with  the 
law,  it  shall  be  expounded  accordingly  ^  It  cannot 
therefore  be  contended  that  the  meaning  of  a  promise, 
laid  as  above,  is  to  return  the  very  identical  sum  lent, 
and  that,  immediately  on  the  deliveiy  of  it  to  the  de- 
fendant, if  demanded ;  or  that  it  does  not  appear  that  ' 
he  was  to  have  any  benefit  by  the  loan.  For  n\ore  in- 
formation on  the  subject  of  stating  the  promise  in 
assumpsit,  the  reader  is  referred  to  the  previous  part  i 
of  this  work,  which  treats  of  stating  the  promise  in 
special  assumpsit;  many  of  the  cases  there  cited  applying 
as  well  to  declaration  in  indebitatus  assumpsit^  as  to 
those  on  special  promises. 

'  Game  v.  Harvie,  Ydv.  50. 


sna 


^r1i^9 


BECLARATIOV    IN   GENERAL  ASSUMPSIT 


CHAPTER  XIV. 


OF   INDEBITATUS    COUNTS,    IN    PARTICULAR  CASES. 


t>n  judg- 
ments in  fo- 
reign, and 
inferior 
courts. 


TT  remains  now  to  consider  the  statement  of  the  con- 
•^  sideration  in  particular  actions  of  indebitatus  as- 
sumpsit. Previous  to  which,  it  may  be  proper  to 
make  a  few  observations  on  particular  causes  of  action 
which  may,  or  may  not  be  made  the  subject  of  this 
foim  of  declaration ;  and  afterwards  to  notice  the  dif^ 
ferent  authorities  in  the  books  on  the  mode  of  stating 
the  consideration  in  this  form  of  declaring,  where  it 
may  be  and  is  adopted,  first,  on  considerations  re- 
specting the  person;  secondly,  respecting  personal 
property;  and  lastly,  respecting  real  property;  being 
the  division  which  has  been  observed  in  the  treatment 
of  the  different  parts  of  .a  declaration  in  special  as- 
sumpsit. There  can  be  no  doubt  but  irtdebitatus  as- 
sumpsit will  lie  on  a  foreign  judgment;  nor  is  it  ne- 
cessary, in  such  a  declaration,  to  shew  the  grounds  of 
the  judgment,  and  the  cause  of  action;  for  the  judges 
here  are  not  to  suppose  that  it  was  unlawful,  and  the 
judgment  is  sl  sufficient  consideration  to  support  the 
implied  promise.  Indebitatus  assumpsit  has  been 
maintained  on  a  judgment  of  tlie  mayor's  court  at 

Calcutta, 
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Calcutta^  and  the  court  of  ordinance  at  Ghent;  iu 
the  latter  of  which  case«,  the  plaintiff  had  a  verdict 
and  judgment  on  the  si^cond  count  of  his  declaration, 
Avhich  only  stated  that  the  defendant  was  indebted 
upon  and  by  virtue  of  a  judgment  in  the  said  court, 
without  mentioning  the  Cause  for  which  the  judgtncnt 
was  given;  and  the  court  of  King's  Bench  refused  to 
grant  even  a  rule  to  shew  cause  why  the  judgment 
should  not  be  arrested  ^  In  the  case  of  Walker  and 
Witter  also,  it  was  admitted  on  the  part  of  the  de- 
fendant, that  indebitatus  assumpsit  would  have  lain  on 
a  judgment  in  the  supreme  court  of  Jamaica  ^.  And  Lord 
Mansfield  in  that  case  seems  to  have  considered  judg- 
ments in  foreign  courts,  and  courts  in  England  not  of 
record,  on  the  same  footing,  in  this  respect ;  in  which 
latter  descriptions  he  includes  the  courts  of  Wales, 
&c^ 

Indebitatus  assumpsit  has  also  been  brought  on  a  in  Exche^ 
judgment  in  the  court  of  Exchequer  in  Ireland  •.  But  ^^^  !? 
this  was  before  the  union  with  that  country.  Since 
that  period,  the  judgments  of  the  Irish  courts  are  pro- 
perly pleadable  as  records;  and  such  judgments  are 
now  brought  before  the  House  of  Lords  of  the  United 
Kingdom,  on  appeals  and  writs  of  error ;  though  they 
are  not  returnable  into  the  King's  Bench  by  certiorari, 
as  they  formerly  were,  and  are  only  proveable  by  an 
examined  copy,  on  oath'.  Therefore  it  seems  that 
debt  is  now  the  only  proper  mode  of  declaring  on  such 

judgments ; 

•  Crawford  v.  WhHtal,  Dimg.  4.  ^  PUittow  v.  Van  Uxcm,  Id. 
""  Walker  v.  Witter,  Doug.  1.  ^  Id.  '  Daplein  v.  Da  RovelH  and 
Bowles  V.  Bradshaw, /i(,  Aof It    '5  East  474,  5, 
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judgments,  as  assumpsit  will  not  lie  on  a  specialty,  or 
record ;  and  it  does  not  appear  to  be  material,  for  this 
purpose,  how  an  Irish  judgment  is  to  be  proved,  so 
that  it  is  to  have  the  same  credit  given  to  it  by  the 
courts  at  Westminster  Hall,  as  the  records  of  tho^e 
courts'.  ' 

On  bond,  &c.      In  a  case  in  Croke,  the  objection  to  the  declaration 

is  stated  to  have  been,  that  it  did  not  shew  any  cause 
of  the  debt,  viz,  by  bond  or  otherwise  "* ;  which  seems 
as  if  it  would  have  been  sufficient  to  have  shewn  a 
debt  of  that  nature.  In  debt  on  bond,  if  the  plaintiff 
were  to  state  generally  in  his  declaration  tliat  the  de- 
fendant  was  indebted  to  him  on  a  certain  bond,  it 
would  not  be  good  K  But  in'assumpsit  greater  latitude 
i^  allowed,  because  the  question  ujpon  the  evidence  is 
whether  there  be  a  legal  consideration  to  support  or 
raise  the  assumpsit  K  Supposing  an  actual  promise  to  be 
made,  that  might  furnish  an  additional  reason  for  this 
form  of  declaring^;  and  as  an  actual  promise  might  be 
given  in  evidence,  the  declaration  perhaps  might  be 
holden  good  in  form,  after  verdict,  for  the  court  cannot 
judge  from  the  record  whether  the  promise  declared 
on  be  express  or  implied  ^  JBut  it  may  be  doubted, 
whether  even  an  express  promise  be  sufficient  to  sup- 
port an  assumpsit  to  pay  a  bond  debt,  without  a  colla- 
teral consideration. 

Onacolla*       Indebitatus  assumpsit  will  not  lie  on  a  collateral 
promise  mijjej.jaj^jngj  fo^  jj  creates  no  debt".     Accordingly 

it 

^  Doug,  ubi  iupri.  ^  Spark  v.  Jobber,  Cro.  Car.  31.  *  Per  Eyre, 
C.  J.  .1  B.  &  P.  102.  J  Jrf.  *^  1  Brownl.  14.  *  Per  Biiller,  J. 
1 D.  &  E.  £18.  Ante  76.  «Carth.  ^76.  Comb.  337*  S.  C.  "  PoH 
460. 
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it  lia&  been  adjudged,  that  if  a  man  promise,  in  consi- 
deration that  a  strainer  would  marry  bis  kinswoman, 
he  would  give  her  a  sum  of  money,  the  plaintiff 
cannot  declare  that  the  defendant  was  indebted  in 
that  sum,  because  that  is  not  the  fact ;  but  he  m.u9t 
declare  specially,  on  the  contract,  for  his  damages'". 
Neither  can  the  *  plaintiff  declare  in  indebitatus  as- 
sumpsit  upon  a  bill  of  exchange  against  the  acceptor, 
his  acceptance  being  but  a  collateral  eog^ement,  whiqh 
binds  him  by  the  custom  of  merchants^;  thougli  it 
4ies  against  the  drawer  of  a  bill  of  exchange  or  pro- 
,  missory  note,  where  he  really  is  a  debtor,  and  debt 
would  lie  against  him"^.  So,  the  plaintiif  cannot  de- 
clare in  indebitatus  assumpsit  cm  .a  collateral  promise 
to  pay  for  goods  sold  to  a  stranger,  although  it  is  other- 
wise where  the  original  credit  is.  given  to.  the  defend- 
ant for  the  goods,  and  thoy  are  delivered,  to  .a  third 
person '. 

It  is  a  general  rule  that  indebitatus  assumpsit  will  Oq  mutual 
lie  in  no  case-but  where  debt  lies;  therefore  it  lids  not  P^^"'*^  » 
upon  a  mutual  assumpsit*.  . The ilearned editor . of  Sal- 
keld's  Reports  has.  a  note  on  the  above  case,  that  the 
general. proposition  laid  down  in  it  ia  expressly  recogniz- 
ed .  by  the  court  in^ovey  and  Castlemain^;.  and  although 
it  may  appear  tabe  weakened  by  the  opinion  of  Lord 
Mansfield,  in  Moses  and  Mac£ar4an  %  .that  on  action  of 
assumpsit  will  lie  in  many  cases  .where  debt  does  lie 
4ind  inmany  .where,  it  does-not,  it  is  wjorthyof  obaer- 

vatiqn 

^  Anon.  1  Vent  268.  Sed  vide  Cochran's  case,  3  Keb.  757.  amtra. 
P  Frederick  v.  Cotton,  %  Sho.  8.  Et  vide  Hardr.  486, 7.  "^  Hard's 
case,  Salk.  23.  Anon.  12.  Mod.  345.  S.T^.  '^  Post.  '^Hard'*  case, 
Salk.  23.     *  1  Ld.  Raym.  €9.    ^  2  Bar,  1005. 
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vation,  that  the  learned  judge  does  not  appear  to  have 
alluded  to  indebitatus  assumpsit;  and  the  general  pro- 
position  seems  confirmed,  by  the  judges,  in  the  case  of 
Walker  and  Witter",  having  stated  it  as  a  rule  that 
whenever  indebitatus  assumpsit  can  be  maintained, 
debt  will  lie.  Without  impeaching  the  general  rule 
in  Hard's  case,  which  seems  to  have  been  laiil  down 
only  with  reference  to  the  nature  of  the  debt  declared 
for,  it  may  be  observed,  that  if  there  be  a  contract  to 
pay  by  instalments,  on  several  days,  indebitatus  as- 
sumpsit will  lie  for  a  breach  in  the  non-payment  of  the 
first  instalment,  yet  no  action  of  debt  will  lie  till  all  the 
days  are  past,  the  contract  being  entire  *";  except  .there 
''be  a  penalty  ^  So,  where  goods  are  to  be  delivered  at 
different  times,  the  plaintiff  may  declare  in  indebitatus 
assumpsit  for  the  value  of  each  parcel  of  them,  as 
they  are  delivered^,  though  he  could  not,  it  seems, 
declare  in  debt,  until  after  the  delivery  of  the  wh<de 
of  the  goods. 

On  a  policy       As  this  form  of  declaring  cannot  be  adopted  upon  a 
•"-"»«•  mutual  a»»mp,it,  it  can  never  be  u«=d  a.  the  n.eans 

of  recovering  upon  a  policy  of  insurance*.  .The  plain- 
tiff  must  therefore  declare  specially  upon  the  policy 
itself.  It  has  also  been  observed  that  the  plaintiff 
cannot  declare  in  indebitattcs  assumpsit,  but  m\fst  de- 
declare  specially  upon  a  policy  of  insurance,  because 
the  action  on  an  instrument  of  that  nature  is  founded 
on  a  particular  and  express  undertaking,  made  upon  a 
consideration  upon  which  the  law  would  not  by  neces- 
sary 

"  Dou^  1.  "^  Mills  V.  Mills,  Cro.  Car.  241.  Et  vide  4  Co.  94.  b. 
5  D.  &  £.  553.  '  2  Bur.  820.  y  Barker  v.  SuttoD,  Tri.  per  pais  1S6. 
^  Parke  on  Insurance,  S5.  8.  Et  vide  ante  chap.  12. 
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8ary  implication  raise  the  promise  specified  in  the  in- 
strument*. Another  reason  why  this  form  of  declaring 
is  not  proper  on  a  policy  of  insurance  is,  that  the 
money  to  be  recovered  is  not  a  debt,  but  damages, 
perhaps  uncertain  and  unliquidated,  for  the  breach  of 
the  defendant's  contract  of  indemnity.  Besides  it 
should  be  remembered,  that  the  promise  which  the  law 
raises  is  upon  the  making  of  the  policy  itself,  to  ob- . 
serve  the  stipulations  in  it,  aild  not  to  pay  the  money 
Tvhich  may  be  recoverable  for  the  loss  sustained^;  nor 
does  the  law  raise  or  suppose  any  promise  whatever  to 
pay  that  mqney,  upon  or  subsequent  to  the  accruing 
of  the  liability  to  pay  it,  which  would  be  contrary  to  the 
maxim  expressum  facit  cessare  taciturn. 

It  seems  to  follow  from  the  above  general  rule^  that.  ^^  ^ 
indebitatus  assumpsit  is  not  a  proper  form  of  declaring, 
on  mutual  promises  to  pay  a  sum  of  money  on  the 
non-performance  of  an  award  made  in  the  plaintifF^s 
favor ;  for  the  money  in  such  case  is  a  collateral  sum, 
aad  a  penalty,  and  not  a  debt  or  duty  precedent;  for 
vhich  reason  there  must  be  a  demand  of  it  before  the 
commencement  of  the  action ^  But  it  is  not  unusual 
to  add  a  count  in  indebitatus  assumpsit  for  a  sum  of 
money  due  on  an  award,  made  under  a  mutual  refer* 
ence  by  the  plaintiff  and  defendant  of  certain  matters 
in  difference  between  them ;  for  such  a  sum  is  a  debt, 
and  may  be  made  the  subject  of  an  action  of  debt. 
And  there  are  several  precedents  to  be  found  of  such 
declarations.    Uowevei*,  it  is  in  general  unnecessary  to 

declare 

*  Marshall  680.  ^  Ante  80, 1.   ^  Birks  v.Trippet,  1  Saund.  SS.  But 

^  Cro.  Car.  384.  Ante  247. 
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declare  specially  on  an  award  for  the  payment  of  rnqney^, 
made  under  a  parol  submission  merely;  for  whera 
there  are  no  arbitration  bonds,  but  an  award-  appears 
in  evidence,  to  have  been  made  under  a  parol  submis- 
mission,  the  reference  and  arbitration  may  be  given 
in  evidence,  as  a  statement  of  accounts  between  the 
parties  and  an  admissfioii  of  the  balance,  under  the 
common  counts  of  the  declaration  adapted  to  the  na^- 
ture  of  the  debt,  particularly  on  the  account  stat^^ 
And  this  may  be  done,  though  the  pkinlalF,  under 
a  summons  for  partacuiarsj  give  in  tlie  sum  awarded, 
is  his  claim,  by  that  descriptioQ^  ' 

On  a  wager.       Nor  will  indebiSatu&  Msampsit  lie  upouc  a  wager;  for 
won^arpla^  where  the  plaintiff  declared  that  there  was  an  agreement 

between  him  and  tbei  defendant,  that  if  the  Dvke 
of  Savoy  made  an  incursion  intcx  Dauplun^  ^ilhm 
such  a  time,  the  plaintiiT  would  give  the  defendant 
«£l(K>,  and  that  if  the  Duke  did  not  do  so,  the  defend'* 
ant  would  giv)^  theplamtiiF  tiie  like  smn ;  and  averred 
chat  the  Duke  did  ttcft  do  as  stipulated,  whereby  the 
deJendaiTt  became  indebted  to  the  plaintiff  in  if  100, 
ind  b^iiig  so  indebted  promised  to  pay  it;  after  ver- 
dict, it  was  held,  (m  a  moticm  in  arrest  of  judgment^ 
that  there  was  not  any  consideratioa  to  raise  a  debt, 
blit  a  (nere  wager,  on  which  indebitatus  assun^t 
would  not  lie"";  and  although  a  special  assumpsit 
might  be  maintained  upon  mutual  promises,  an  inde- 
biiatus  assumpsit  could  not,  as  that  finrm  of  declaring 
eould  only  be  adopted  wlicre  debt  would  lie,  wliich  it 
dearly  would  not  in  that  case^.     Hence  it  appears, 

that 

^  Keen  r.  Batshore,  1  Esp.  Rep.  194.  *  Vide  Hard's  case,  Salk.  23. 
ace.    ^  Bovey  r.  CastlemaD,  1  Ld.  Rayiu.  69. 
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tl^at  in  actions  upon  mutual  promises,  it  is  equally  ob- 
jectionable to  declare  at  once  that  the  defendant  was 
indebted,  a3  in  a  common  indebitatus  assumpsit^  as  to 
set  out  the  particular  circumstances  which  constitute 
the  cause  of  action,  and  conclude  whereby  the  defend- 
ant became  indebted.  On  the  other  hand  it  seems, 
that  where  there  i^  a  simple  contract  debt  to  raise  a 
promise  to  pay,  and  an  action  of  debt  might  be  main- 
tained  for  it,  a  common  indebitatus  assumpsit  will  lie 
"on  such  promise,  without  setting  forth  the  particular 
circumstances  which  constitute  the  cause  of  the  debt ; 
it  being  sufficient  to  give  any  general  description  of 
it^  which  ne^tives  the  idea  of  its  being  due  on  a  spe- 
cialty, or  record,  or  for  rent,  kc^.  An  indebitatus 
assumpsit  will  not  lie  for  money  won  at  play;  but 
there  must  be  a  special  declaration,  stating  the  game 
the  parties  played  at,  and  mutual  promises  to^ay  the 
stake  played  for^  Several  cases  appear  to  have  been 
determined  on  this  points 


As  to  the  form  of  declaring  in  indebitatus  assumpsit.  For  work 
on  such  contracts  as  particularly  relate  to  the  plaintiff's  ^*^^  ^^  ^^' 
person,  it  has  been  holden  sufficient  to  declare,  that  rally. 
the  defendant  was  indebted  to  the  plaintiff,  in  so  much 
money  "  for  the  work  and  labour  of  the  plaintiff,  before 
that  time  done  and  performed  for  the  defendant,  at  his 
special  instance  an4  request,"  without  shewing  what 
sort  or  planner  of  work  or  labor  it  was;  although  it 

was 

0  Ante  430.    ^  Whitgrave  v.  Chancey,  1  Lutw.  ISO.    >  Id. 
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vras  objected  that  it  should  appear  to  the  court  to 
have  b^qn  lawful,  and  such  as  the  law  would  im- 
ply a  promise  to  pay  for.  It  was  held  that  it  was 
only  necessary  to  shew  what  the  cause  of  the  debt 
was,  and  that  it  was  not  due  by  record,  &c.  but  only 
ypon  simple  contract ;  and  any  general  words  by  which 
that  might  be  made  to  appear  were  sufficients  So,  it 
is  sufficient  to  declare,  for  the  plaintifTs  work  done, 
without  saying  work  and  labor,  although  it  was  ar« 
gued  that  might  mean  any  neighbourly  kindness ;  for 
to  declare  for  the  plaintiff's  work,  is  the  same  as  to 
declare  for  hi9  labor,  and  it  should  be  presumed  to 
be  such  .work  or  labour  ^s  created  a  debt ;  though  if 
the  contrary  should  appear  at  the  trial,  the  plaintiff 
ivould  be  nonsuited^.  As  to  the  generality  of  such  a 
declaration,  it  is  equally  good  as  to  declare  generally 
for  his  service  done,  or  his  goods  sold,  without  meU'. 
tioning  what  service,  or  goods*, 

Tcr  service!  gut  although  the  cause  of  the  debt  may  certainly 
' '  be  presumed  lawful  unless  the  contrary  be  shewn,  yet 
it  must  appear  upon  the  face  of  the  declaration,  that 
the  cause  for  which  the  defendant  is  stated  to  be  in-r 
debted  was,  in  point  of  law,  a  sufficient  consideration 
for  the  promise  alledged;  as,  that  it  was  for  the  plain- 
XifTs  work  and  labour,  or  his  service,  performed  at  the 
(lefendant'si  request,  or  the  like.  At  all  events,  if  the 
contrary  appear,  the  declaration  will  be  bad ;  as,  if  it 
appear  to  b?  for  a  mere  voluntary  courtesy".  For 
^vhere  the  plaintiff  declared  upon  two  promises,  one 
of  which  was  stated  to  ha\^  beeii  made,  in  consider- 
ation that  he  ha()  done  the  defendapt  much  and  most 

important 

i  Ilibbcrt  v.  Conrthoq>e,  C^rtb*  ^76.  Comb.  337*  S.  P.  Ei  vide 
#fpre.430  ^Kaa8cl^Collii|B,^3id,425.  UMod.S.S.C.  "Hob.  106, 
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important  service,  and  the  other  that  he  had  done  him 
many  benefits ;  on  non  assumpsit  found  for  the  plaintiff, 
and  entire  damages  given,  it  was  moved  in  arrest  of 
judgment  that  neither  of  the  considerations  appeared 
to  be  sufficient,  especially  the  last,  and  that  there 
ought  to  have  been  some  service  particularly  expressed. 
To  this  it  was  answered,  that  being  after  verdict,  it 
must  be  intended  that  they  were  proved  to  be  suffi- 
cient; and  a  case  in  Hutton  was  cited  to  prove  the 
declaration  good.  The  reporter  observes,  that  no 
other  objection  was  there  made,  but  that  the  consi- 
deration was  executed.  However,  the  court  held  clearly 
that  nothing/being  particularly  expressed  in  the  con- 
sideration of  the  second  promise,  in  the  principal  case, 
it  appeared  to  be  void ;  and  entire  damages  being  given, 
the  plaintiff  could  not  have  judgment".  The  reason 
seems  to  be,  that  benefits  may  mean  neighbourly  acts 
of  kindness,  or  voluntary  acts  that  the  plaintiff  may 
consider  merely  as  benefits;  for  either  of  which  no 
action  lies^ 

It  is  common  in  practice,  where  the  work  done  was  Statement  of 
in  the  way  of  the  plaintiff's  profession,  to  shew  the  par-  ^^.^^  ' 
ticular  work,  and  profession  of  the  plaintiff:  as  if  it 
be  at  the  suit  of  an  attorney,  to  say  that  the  defendant 
was  indebted  to  the  plaintiff  for  his  labor,  in  litigating 
suits  for  the  defendant,  as  his  attorney;  or  if  the 
action  be  brought  by  a  surgeon,  or  for  an  apotheca- 
ry's bill,  that  the  labor  was  in  curing  divers  disorders, 
.  and  for  medicines,  &c.  Tlie  plaintiff  also  sometimes, 
in  declaring  for  the  items  of  a  tradesman's  bill,  sets 
out  the  particular  nature  of  them.     It  is  true  that  this 

special 

»More  V.  Leiuls,  1  Vent.  27.      ®  1  Sid.  413. 5.  C,  Hob.  106.  S.  P. 
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special  mode  of  declaring  better  directs  the  evidence, 
tod  is  so  far  ben^cial  to  the  plaintiff;  but  it  also  con* 
fines  the  plaintiff  to  giving  evidence  of  the.  particular 
services  enumerated;  and  it  is  sometimes  difficult  to 
understand  and  express  the  terms  of  art  used  in  a 
tradesman's  bill,  It  is  therefore  always  b^st,  in  one  of 
the  counts  at  least,  to  declare  as  generally  a^  possible. 
Nor  can  there  b^  any  doubt  but  that  these  particular 
counts  ia  iffdeiitatus  assumpsit  axe  in  no  case  neces- 
sary  ^;  and  where  they  are  adopted,  it  i?  for  the  aJ^QV^ 
reasops,  advisable  to  ipake  the  quantum  meruit  count 
as  general  as  possible. 

Generality  Formerly^  it  appears  to  have  been  usual  to  declare 
declamg  for  specially,  in  an  action  of  assumpsit'  by  a©  attorney  for 
attorney's      his  fees;  and  where  the  plaintiff  declared  on  a  specif 

promise  by  the  defendant,  to  pay  such  fees  as  should 
be  due  to  hin:^  as  his  attorney,  in  prosecuting  a  su.i^t 
depending  in  the  Common  Pleas,  and  such  monies 
as  he  should  lay  out  in  soliciting  a  suit  for  bini  in 
Chancery ;  after  verdict  on  non  assumpsit ^  a  writ  of 
error  was  brought  1st,  because  the  plaintiff  had  not 
shewn  particularly  what  sums  of  money  he  had  laid 
out,  or  to  whom  he  hs^d  paid  them ;  and  Sdly,  because 
it  did  not  appear  that  he  continued  to  ^e  the  defenci|- 
ant's  attorney  in  the  suit.  But,  as  to  the  first  excep- 
tion. Roll,  C.  J.  said,  that  it  was  not  necessary  to  state 
the  particular,  sums  laid  out,  which  might  make  the 
declaration  prolix;  and  if  the  plaintiff  should  brivg 
another  action,  for  any  part  of  the  monies  recovered 
in  the  present  one,  the  defendant  might  plead  the  re- 
covery, generally,   in  bar  of  the  former  action.    As 

P  1  N.  R.  289. 2  Wils.  20.  Pofi  4Ji9« 
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to  the  secoad  exoeption,  he  held,  tha^  it  should  be 
intended  that  the  plaintiff  continued  the  defendant's 
attorney,  as  it  appeared  that  he  prosecuted  for  him  **. 
Bui  it  is  now  usual,  and  clearly  allowable,  to  declare 
generally,  in  indebitatus  assumpsit  for  fees  due  from 
tlie  defendant  to  the  plaintiff,  in  respect  of  his  work 
and  labor,  as  an  attorney,  or  otiierwise.    And  where 
an  attorney  declared  generally  for  fees,  without  saying 
in  what  court  they  were  due,  yet  it  W8is  held  good^ 
It  is  improper,  in  an  action  for  an  attorney's  fees, 
to  declare  speciaJJy,  in  sevecaJl  couQts^.  for  work  and 
labor  as  an  attorney,  and  in  other  counts,  for  work 
and  labor  generally;    as  the  same  evidence  may  be 
given  under  (he  general,  as  the  special  counts.    There- 
fore, where  the  declaratipn  contained  four  counts, 
in  two  of  which,  the  plaintiff  declared  for  work  and 
labor  as  an  attorney,  and  in  two  otliers,  for  work  and 
labor  generally,  the  court  made  a  rule  to  strike  out 
two  of  the  counts,  as  superfluous.      And  the  action 
being  against  forty-six  defendants,  which  were  named 
tliroughout  the  declaration,  the  court  also  ordered  the 
plaintiff  to  substitute  the  word,  defendants,  in  all  those 
places  where  their  names  occurred,  except  the  first\ 
It  seems  that  the  substitution  of  the  word,  plaintiffs, 
pr,   defendants,  may,  and   should,    in  all    cases,  be 
adopted,  where  the  names  are  numeroi^s,  or  the  repe-  * 
tition  of  them  from  any  other  circumstance  is  likely 
to  produce  mistakes,  or  not  suiheieit  to  distinguish  the 
parties ;  which  often  happens. 

In  an  action  for  a  surgeon  s  demand  for  curing  the  Forsurgcon's 
party  of  a  venereal  complaint,  it  is  improper  to  «tate  ^**^' 

the 

^  Banks  v.  Pr»tt,  Sty.  42S.  T,  Raym.  9.  S.  C.     '  Anon.  Comb.  33?. 
Meeke  v.  Oxlade,  1  N.  R.  2S9. 
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the  particular  disease  or  complaint  in  the  declaration ; 
and  if  stated,  being  a  scandal  to  the  party,  and  an  of- 
fence to  the  court,  they  will  refer  it,  to  the  proper  offi- 
cer, for  scandal  and  impertinence*  Therefore,  in  an 
action  for  a  surgeon's  demand  of  this  nature,  where 
every  count  of  the  declaration  laid  it  to  be  for  curing 
the  defendant  of  the  foul  disease,  the  court  expressed 
great  displeasure  that  such  language  was  used  in  a  de- 
claration, where  there  was  no  occasion  for  it;  and  inti- 
mated that  whenever  the  like  scandal  was  inserted  in 
a  declaration,  if  somebody  would  move  to  refer  it  for 
scandal  and  impertinencei  they  would  direct  exemplary 
costs  to  be  taxed'.    * 

For  work,  jf  jg  gaid,  that  the  plaintiiF  may  declare  in  indebi^ 

Sec.  for  J.  S.  -     ^  .  . 

at  defend-      tatus  assumpsit  for  prosecuting  suits  as  an  attorney, 

anf»  request.  fQf  ^  third  person  at  the  request  of  the  defendant;  for 

although  soliciting  another's  cause  at  the  defendants 
request  will  not  raise  a  contract  in  law  by  the  defendant 
to  pay,  yet  an  express  promise  by  him  to  pay  will 
make  it  a  debt;  as,  if  I  build  a  house  for  J.  S.  at  the 
request  df  J.  N.  and  J.  N.  promise  to  pay  me,  debt  will 
jie  against  him.     So, .  in  the  case  of  a  surgeon's  bill  ^ 

For  salary.         ^  declaration  for  the  plaintiff's  salary,  or  for  a  pre- 

Or,premium8      .  v  /  •  j     r      Ju 

of  insurance,  mium  upon  a  policy  of  assurance,  is  good;  tor  they 
Or,  ircight,    iij^piy  legal  debts,  and  such  descriptions  exclude  the 

idea  of  their  being  due  by  specialty,  or  record,  &c.*  So, 
the  plaintiff  may  declare  generally  for  the  freight,  &c. 
of  goods'^,  which  may  or  may  not  be  due  by  deed*. 

r 

\ 

The 

'  Anon.  3  Wilt.  20.    ^  Ambrose  v.  Rove,  2  Sho.  421.      "  Fowk  v. 
Pinsack,  2  Lcy^  153.    »  2  Blac.  Rep.  910,    »  J  N.  R.  104. 
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The  plaintiff  cannot  declare  against  the  husband  Declaration 
alone,  for  work  and  labor  performed  and  medicines  bf^.^Vor*'" 
found  for  the  wife,  before  the  marriage,  as  upon  the  wife's  debt, 
defendant's  promise  to  pay  such  debt,  without  shewing  p|,^ge, 
some  collateral  consideration  to  support  such  promise ; 
therefore  after  verdict  in  such  a  case,  the  judgment 
vas  arrested  ^    The  same  rule  applies  to  any  other 
case,  wher^  the  husband  is  sued  for  the  debt  of  his 
-wife  before  marriage;  in  which  case,  the  plaintiff  must 
either  declare  against  the  husband  and  wife,  on  the 
original  implied  contract  of  the  wife  before  the  mar- 
riage, or  shew  some  collateral  consideration  for  any 
promise  made  by  the  husband  to  pay  it  afterwards.    If 
the  declaration  alledge  a  promise  by  the  wife  after  the 
marriage,  it  is  bad*.    On  the  other  hand,  husband  and 
wife  cannot  join  in  assumpsit,  on  a  promise  made  to 
the  wife  after  marriage,  without  stating  the  interest  of 
the  wife*. 


With  respect  to  the  form  of  the  declaration  in  inde--  For  goods, 
bitatus  assumpsit,  on  such  simple  contracts  as  respect 
the  personal  property  of  the  plaintiff,  he  may  declare 

that  the  defendant  was  indebted  to  him  in  a  certain 

« 

sum  for  divers  goods  or  merchandizes,  sold,  without 
mentioning  any  particulars^;  for  the  goods  are  not  to 
be  recovered  in  this  action;  nor  damages  for  them^  but 
for  not  paying  the  price  agreed  on,  so  that  the  goods 
themselves  are  quite  collateral  to  the  action ''.  And  al- 
though 

y  Mitcbinsua  v.  Hewaon,  7  D.  &  £.  34S.  '  Morris  v.  XarfQlk, 
Taun.  Site.  •  Bidgpod  t»»  Way,  2  BJac.  1236.  ^Jenk.  293.  ^  Owen 
123. 
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though  it  is  only  said  in  Jei>kias,  that  such  general 
statement  6f  the  consideration  is  stifHcietit  after  ven^et 
^  for  the  plaintiff  on  non  ^assumpsit  \  y6t  it  is  in  evejy 
day  s  practice  to  declare  in  the  abore  general  form ; 
and  there  can  he  no  doubt  whatever  but  that  it  woutd 
be  unobjectionable  on  special  demurrer.  It  has  even 
been  holden  to  be  sufficient  in  an  action  of  debt*; 
a  fortiori  it  would  be  good  in  assumpsit  ^  .  On  a  cemnt 
of  this  sort,  the  plaintiff  may  give  evidence  of  good» 
sold  at  any  time*,  or,  it  seems,  at  several  different 
times. 

Goods  bar-  Where  there  is^an  actual  or  virtual  delivery  of  the 
'  '  goods,  it  is  usual  to  declare  for  them  as  sold  and  deli- 
vered by  the  plaintiff^;  but  in  some  cases^  although 
the  plaintiff  may  not  be  able  to  recover  on  a  count  for 
goods  sold  and  delivered,  he  may  perhaps  declare  as 
for  goods  bargained  and  sold,  without  stating  a  deli- 
very ^  And  it  is  frequently  proper  to  declare  in  dif- 
ferent counts,  both  for  goods  sold  and  delivered,  and 
for  goods  bargained  and  sold,  stating  them  to  be  dif- 
ferent goods,  to  avoid  the  appearance  of  duplicity^. 
On  the  same  principle  it  is,  that  the  defendant  some- 
times pleads  or  gives  notice  to  set  off  for  goods  sold 
and  delivered,  and  bargained  and  sold  \  Indeed,  per- 
haps if  the  plaintiff  were  to  declare  for  both,  in  the 
same  count  or  counts,  it  would  be  good ;  as  if  the 
party  prove  any  of  the  causes  of  action  or  set  off 
stated,  that  is  sufficient^     It  seems  that  where  goods 

sold 

*  Jenk.  293.  *  Emeiy  v.  Fell,  2  D.  &  E.  2S.  '  Gardiner  v.  Bel- 
lingham,  Hob.  5. 1  Mod.  8.  S.  P.  e  Bunb.  262.  ^  Chaplin  v.  Rogers, 
1  East,  192.  *  Owcnson  v.  Morse,  7  D.  &  E.  6f,  J  Kymer  v.  Su- 
ivcrcropp,  1  Camp.  109.  ^  Dunmoni  v.  Taylor,  Peake*t  Bep.  41. 
^  Dowland  v.  Thompson,  2  Blac.  Rep.  91O.  Et  vUe  miit. 
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sold  are  left  in  possession  of  the  plaintifF,  or  any  other 
person  thdn  the  defendant,  for  a  special  purpose,  as,  to 
engrave  them,  and  they  have  never  been  delivered  to 
the  vendee,  Withbut  any  fault  in  the  vendor,  the  latter 
may  declare*  as  for  g6ods  bargahi'ed  anci  sold,  without 
'  stating  a  delivery "•;  but  where  the  goods  are  delivered 
to  the  vendee's  servant,  to  be  delivered  to  the  vendee, 
it  is,  in  la w>  a  delivery  to  the  vendee  \ 

If  the  goods  are  to  be  paid  for  wholly  or  in  part  by  Goods  ax- 
other  goods,  or  by  the  defendant's  labor,  or  other-  *'**^«*; 
'wise  than  in  money,  the  plaintiff  must  declare  specially 
upon  the  contract,  as  it  was  in  fact  made,  and  not  for 
goods  sold  and  delivered,  or  the  like,  generally:  at  all 
events,  unless  there  be  a  sum  of  money  due  to  the 
plaititiff  upon  the  contract,  and  that  part  of  it  which 
is  for  something  else  than  money  has  been  performed 
by  the  defendant,  so  a«  to  leave  a  clear  sum  due  to  the 
plaintiff  upon  the  whole  contract,  and  nothing  more, 
which  can  be  made  the  subject  of  any  future  litigation ; 
in  Vhich  case  perhaps,  the  plaintiff  may  declare,  that 
the  defendant  was  indebted  to  him  so  much,  as,  for 
goods  delivered  to  hita  in  exchange.  Where  the 
plaintiff  declared  in  the  conimon  form  for  goods  sold 
and  delivered,  in  a  case  tried  before  Mr.  Justice  Buller, 
and  the  contract  proved  yf as,  that  the  goods  should  be 
paid  for  partly  in  money  and  partly  in  buttons,  the 
plaintiff  was  nonsuited,  for  not  having  declared  on  the 
special  agreements 

If 


*  F&  Grose,  J.  /  D.  A  E.  67.    •  Semh.  Id.  jter  Lawi9»c«,  J.    •  Har* 
th  V.  jFowle,  1 H.  B.  287.  Et  vidt  enifi  13,  14. 
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Of  describing  If  th6  goods  be  all  of  the  same  sort,  it  is  usual  to 
cgoo  s-  Jescribe  them  in  the  indebitatus  count  at  least,  in  or- 
der the  better  t6  direct  the  evidence;  but  if  there  be 
any  doubt  about  the  true  description  of  the  goods,  it  is 
but  safe  and  proptsr  to  declare  in  one  of  the  counts  for 
goods  wares  and  merchandizes,  generally,  that  being 
clearly  unobjectionable ^  It  is  not  unusual  to  state  the 
particular  ^ort  of  goods,  and  then  to  mention  goods 
and  merchandizes  generally,  in  the'  same  count ;  as, 
that  the  defendant  was  indebted  for  divers  large  quan-* 
tities  of  hay,  goods  and  merchandizes ;  which  is 
also  unobjectionable.  Or,  the  plaintiff  may  declare 
stating  the  particular  nature  of  the  goods,  without 
these  general  words;  as,  for  wines,  which  general 
description  is  certainly  sufficient**.  This  however  is 
clearly  unnecessary,  and  only  confines  the  proof,  and 
therefore  ought  not  in  general  to  be  done. 

Need  n^  say  It  is  also  unnecessary  to  s^te,  or  prove,  the  goods 
the  p^iotiV.   to  he  the  goods  of  the  plaintiffs ;  but  if  they  are  so 

stated,  it  must  be  proved  they  were  so,  and  if  they 
appear  to  be  the  goods  of  the  plaintiff  and  another 
person,  it  is  a  fatal  variance '.  If  it  were  necessary  to 
state  that  the  goods  belonged  to  the  plaintiff,  it  seems 
that  the  word  "  indebitatus"^  necessarily  imports  as 
much  *. 

OiythAt  they  Neither  is  it  necessary  in  assumpsit,  to  state  when 
Of^  when  or  ^^  whcre  the  goods,  &c.  went  sold,  it  being  the  usual 
If  here  wld.    fonn  to  say,  that  the  defendant,  at  such  a  time,  was 

indebted 

p  Ante  461 .  *»  Per  Hale,  C.J.  Frecm.  104.  '  Williams  v.  Milling 
ton,  2  II.  Blac.  66.  '  Ditchburn  v.  Spracklin,  5  Bip.  32.  ^  Hkks  •* 
Cockum,  10  l^od.  331. 
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• 

indebted  to  the  plaihtifF  in  so  much,  for  divers  goods^ 
&c.  before  that  time,  sold  and  delivered  to  the  de- 
fendant    It  seems  that  the  place  where  the  deftndant 
is  stated  to  have  hem  indebted^  might  be  taken  to  be 
that  where  the  contract  or  contracts  were  made  for 
the  sale  of  the  goods,  if  any  such  intendment  were 
necessary,  which  however  it  certainly  is  not,  in  as- 
sumpsits    In  the  case  of  Desborough  and  Kelby,  Lord 
Holt  is  reported  to  have  said,  that  if  a  man  should  de- 
clare in  assumpsit,  that  the  defendant,  at  Cambridge, 
was  indebted  to  him  for  goods  sold,  without  saying 
where  they  were  sold,  that  would  not  be  suffi&iept, 
but  he  ought  to  state  that  they  were  then  and  there 
sold,  referring  to  the  time  and  place  when  and  where 
the  defendant  is  stated  to  be  indebted  S    This  must  be 
a  mistake  in  the  report^^;  though  the  case  may  be  so 
in  debt.     In  a  count  in  indebitatus  assumpsit  for  the 
price  of  goods,  it  is  usual  to  declare  for  them  as  hav- 
ing been  sold  and  delivered,  or  bargained  and  sold,  to 
the  defendant;  but  if  the  declaration  does^ot  ex* 
pressly  say  that  they  were  ^o/^,  &c.  the  indebitatus 
assumpsit  *'  for  the  goods,''  implies  as  much ;    for 
otherwise  the  defendant  could  not  be  indebted  for 
them,  and  a  sole  must  be  proved  at  the  trial:  therefore 
such  a  declaration  was  holden  to  be  sufficient,  after 
verdicts     Although  it  was  observed  in  a  previous 
page^  that  in  stating  the  llebt  in  indebitatus  assump^ 
sit^  it  sliould  appear  that  the  debt  was  not  due  by  spe- 
cialty, or  for  rent,  &c.  yet  in  one  case,  where  the 
plaintiff  declared  for  goods,  and  the  objection  was  that 

they 

▼  1  D.  &  £.  M.  "1  Ld.  R«ym.  S33.  ^  Jnit  491,  Arc.  «  Wright  v. 
JBeal,lUip..M]i.    y  JMt€^4AU 
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they  were  hot  stated  to  be  sold ;  Holt,  C  J.  over-ruled 
the  exception,  saying,  the  action  would  lie  for  rent,  or 
money  due  on  a  bond'.  If  this  proposition  can  be  at 
adl  supported,  it  seems  that  it  am  only  be  after  ver* 
diet,  upon  the  idea  of  an  express  promise  having  beeii 
proved  at  the  triaL 

Sold  to  de-        Where  goods  sold  arc,  by  ordeir  of  the  vendee,  deli- 

fcndant,  and"  .^         ^i-j  ^  v  •^•i 

delivered  to    vered  to  a  third  person,  an  action  may  be  maintamed 
third  person,  q^  jh^  common  count,  as  for  goods  sold  and  delivered 

to  the  vendee  himself;  though,  in  practice,  it  is 
usually  stated  that  the  goods  were  delivered  to  such 
third  party,  at  the  request  of  the  vendee  \  So,  it  may 
be  remembered,  that  where  goods  are  delivered  to  th^ 
vendee's  servant,  on  account  of  his  master^  it  is  in 
law  a  delivery  to  the  master\  and  may  be  stated  in  the 
declaration  accordingly. 

Sold  to  a      .    If  A.  engage  that  B.  shall  pay  for  certain  goods 
stranger.       "^hich  g.  buy g  of  C.  this  is  sufficient  to  charge  him,  as 

upon  a  collateral  promise,  thQugh  not  upon  an  indebi- 
tatus assumpsity  because  it  does  not  create  a  debt  in 
the  defendant,  but  is  merely  a  collateral  promise  to 
pay  the  debt  of  another^  But  where  tlie  plaintiff  de» 
cktred  in  indebitatus  aseumpdty  that  the  defendant, 
being  indebted  to  him  in  a  certain  sum  for  divers 
^  goods  and  merchandizes  before  dien  sold  and  deftvered 
to  a  sthmger,  at  the  request  of  the  defendant,  promised 
to  pay,  &c.  after  verdict,  it  was  moved  in  arrest  of 
.judgment,  that  this  was  but  a  collateral  promise  cm 

which 


's  case.  It  Mod.  SOS.,JE/  viie  Crov  Car.  n.Stiquf  ^Pcr 
curium,  S  D.  &  £.  327.  But  8ee  4  D.  &  £.  6S7.  ^  JnH'46s.  ^  Auoa. 
1  VenU  t93. 
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which  no  indebitatus  assumpsit  would  lie,  for  the  debt 
was  due  from  the  vendee  of  the  goods;  but  Wild  and 
Jones,  J.  held  the  action  well  brought,  and  cited  a  case, 
where  indtbitatus  assumpsit  had  been  held  to  lie 
against  one  for  a  mairiage  portion  with  his  sister^  Ac^ 
cordingly,  although  Rainsford,  C.  J.  was  of  a  contrary 
Opinion,  the  plaintiff  had  judgment^  However  in  a 
subsequent  case,  where  an  indebitatus  assumpsit  was 
brought  for  a  parcel  of  goods  sold  and  delivered  to  J.  S. 
at  the  defendant's  request,  after  verdict  on  non  assump- 
sit,  it  was  hioved  that  the  pi;omise  being  collateral,  did 
not  make  a  debt,  and  it  should  therefore  have  been 
declared  upon  specially;  whereupon  judgment  was 
stayed'.  And  a  case  in  Dyer  was  quoted,  where  it  was 
holden  that  if  a  purveyor,  factor  or  servant,  make  a 
contract  for  his  employer  or  master,  and  binds  himself 
to  pay,  but  not  under  seal,  it  will  i^ot  charge  the  pur- 
veyor, &c.  in  debt  upon  the  buying,  but  an  action  on 
the  case  must  be  brought  upon  the  assumpsit*.  It  is 
clear  that  if  no  original  credit  was  given  to  the  de- 
fendant, but  the  action  is  brought  against  him  on  his 
collateral  promise,  to  pay  or  be  answerable  for  goods 
sold  and  delivered  on  the  credit  of  a  third  person,  the 
plaintiff  must  declare  specially  on  the  contract,  as  it 
was  in  fact  made,  and  state  the  non-payment  by  that 
person^;  and  cannot  declare  in  general  indebitatus  as- 
sumpsity  as  for  goods  sold  and  delivered  to  the  defend- 
ant^  Ipi  a  late  case,  not  yet  reported,  where  the  plain- 
tiff, 

^  Coekrun's  case,  S  Keb.  TSJ.  Sei  tkk  Anon.  1  Vent  258.  contra:- 
Jmii  451.    •  Kent  9.  Derby,  I  Vent.  311. 3  Keb.  757-  S.  C.    '  Ro2er 
V.  Roter,  2  Vent.  36.  Sed  vicfe  S  D.  &  E.  327*  Jifi*t  466.    >  Alford  v. 
I^sficld,  By.  230.  a. j^f.  56.    ^Jnte  nSn    *  J^nnd.  S 1 J .  a.  k  ace. 
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tifF,  in  such  a  case,  declared  in  that  general  form  only, 
he  was  nonsuited  for  that  reason^. 


For  the  use 
of  goods. 


Another  common  indebitatus  count  in  assumpsit  is, 
for  the  use  and  hire  of  cattle,  or  goods.  Where  the 
plaintiff  declared  that  the  defendant  was  indebted  to 
him  in  so  much,  for  the  use  of  a  coach-horse  of  the 
plaintifTs  delivered  by  him  to  the  defendant,  it  was  ob- 
jected that  the  delivery  did  not  necessarily  import  adebt, 
for  perhaps  the  defendant  was.  to  pay  nothing  for  the 
use  of  the  horse ;  but  the  court  were  of  opinion  that 
such  a  delivery  must  be  intended  as  did  creatcf  a 
debt\ 


tice,  or 
daughter. 


For  tiecessa*       If  the  plaintiflT  declare  on  a  qontract  for  necessaries 
to  appren-     fumished  to  the  defendant's. jipprentice,  and  it  is. so 

stated  in  the  declaration,  to  entitle,  the  plaintiff  to  re- 
cover, it  is  not  sufEcient  to  prove  the  defendant's  hav- 
ing taken  the  young  nian  as.  an  apprentice,  and  his 
having  served  the  defendant  in  that  capacity,  but  it 
must  appear  that  the  relation  of  master  and  apprentice 
legally  subsisted  between  the  parties ;  as  it  is  in  that 
character  only  the  defendant  is  charged.  And.  as  an 
apprentice  must  be  bound  by  indenture,  legally  stamp- 
ed, if  the  articles  of  apprenticeship  appear  to  have  been 
otherwise  than  by  indenture,  or  to  have  no  legal  stamp, 
the  plaintiff  cannot  recover V  This  shews  die  propriety 
of  making  one  of.  the  counts^  at  least,  general". 
Where  the  plaintiff  declared  for  medicines,  &c.  pro- 
vided and  delivered  Jor  the  defendant's  daughter,  at 
his  request,  it  was  moved  in  arrest  of  judgment,  after 

.    •.  verdict 

^  Mines  V.  SculthpTpe,  corovi*.  hi,  EUenborough  blXN.  F.  1S09* 
^  Althorpe  r.  Joucs,  10  Mod.  331.  Arg.  Ei  vide  ante  465.  '  Aldridge 
V.  Eweo,  3  Esp.  l  S9-    "*  Ante  458*  * 
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verdict,  that  the  promise  appeared  to  be  collateral,  and 
should  therefore  have  been  specially  declared  upon ; 
but  the  declaration  was  adjudged  to  be  well  enough,  as 
it  stated  the  medicines,  &c. ;  to  have  been  provided  and 
delivered  fwr^  and  not  to  the  daughter,  which  after 
verdict,  should  be  intended  to  be  delivered  to  the  fa- 
ther, for  his  daughter^  -  It  -seems  by  no  means  clear, 
that  although  the  declaration  had  stated  the  medicines, 
&c.  to  have  been  delivered  to  the  daughter,  there 
would  have  been  any  valid  objection^o  it,  at  all  events 
after  verdict,'  as  it  was  stated  they  were  delivered  at 
the  defendant's  requ^t,  and  it  might  be  intended  that 
the  delivery  was  upon  u  sale  to  the  father ^ 

There  have  been  different  opinions  whether,  if  £2X)ods  To  defend* 

ant's  wife. 

be  delivered,  or  necessaries  found  for  the  defendant's 
wife,  the  plaintiff  can  declare  for  them  as  delivered  to^ 
or  found  for  the  defendant,  generally ;  but  it  is  clear, 
that  if  the  declaration  state  the  goods,  &a  to  have  been 
for  the  use  of  the  defendant,  after  verdict  it  will  be 
good;  for  where  the  plaintiff  declared  for  goods  sold 
and  delivered  to  the  wife  of  the  defendant,  for  his  use, 
\X  was  moved  in  arrest  of  judgment,  that  as  ^f^me  co^^ 
vert  could  hot  contract,  the  declaration  ought  to  have 
been  for  wares  sold  to  the  defendant;  but  the  court 
held  it  well  enough,  as  it  stated  them  to  have  been  for 
his  use,  and  they  were  so  found  by  tlie  verdict^  And 
there  can  he  no  doubt  but  that  if  goods  are  in  fact  sold 
to  the  wife,  under  any  circumstances  w^hich  make  the 
l^sband  liable  to  pay  for  thenii  the  plaintiff  may  de- 
clare 

"  Stonehpuse  v.  Bodville,  T.  Raym.  67.    «  Ant^  466.      p  Dyer  v. 
East  Sid.  426. 
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dare  as  for  gopda  sold  and  delivered  t6- him;  for,  ail 
Lord  Chief  Justice  De  Grey  observed,  if  goods  ue 
delivered  to  the  wife  at  the  husband^s  request,  theiei 
is  an  express  contract  to  bind  him ;  and  if  a  husfaaad 
turns  his  wife  out  of  doors  unjustly,  and  she  buys  fie* 
cessaries  of  life,  he  is  bound  to  pay  for  them  by  aa 
implied  promise ;  he  is  abo  bound  by  all.  her  ccm* 
tracts  for  necessary  gooiU  during  cohabttalion ;  and 
although  the  goods  be  actually  Riveted  te  her,  yet 
they  are  sold  and  delivered  to  htm.  You.  dannot  make 
a  contract  with  an  infant ;  but  you  may  plead  that 
you  lent  aa  iniant  money  to  buy  necessarifis,  aooording 
to  his  state  and  quality,  and  that  the  money  was  laid 
out  in  necessaries.  The  case  of  goods  delivered,  &c. 
to  a  married  woman,  is  not  like  those  where  diegoAds 
were  delivered  to  a  etcanger^  which  a^e  admitted  m 
be  good  law''. 

r  I 

Form  of  dc-       In  a  case  in  Strangei  ifrhere  the  husband  and  ^iHfe 
S^lJ!"     **^^^  separate,  (the  latter  booiding  in  the  plaintiff's 

bouse,)  and  the  plaintiflf  declared  agatset  the  fausboad 
for  meat  and  drink  found  and  provided  for  him,  bat 
on  the  evidence  it  appeared  to  have  heen  found  for  the 
wife,  Pratt,  C.  J.  held  that  the  evidence  did  not  dcq>« 
port  the  declaration :  for  though  the  husband  is  charge^ 
aJble  upon  his  implied  contract  for  what  necessaries  are 
ftumished  to  his  wife,  and  therefore  if  goods  aie  ddi*^ 
vered  to  her,  the  vendor  may  declare  goierally  fer 
^  goods  sold  and  delivered ;  yet  if  the  plaintiff  declares 

tor  necessaries  found  aad  prorided  for  the  husband^ 
and  it  appears  they  were  for  his  wife,  the  plaintiff 
fails  in  his  description  of  the  subject  matter  of  the 

contract^ 

*i  Ante       •   *^  s'Wils.  SSS. 
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contract,  so  that  a  recovery  in  such  an  action  could 
tt6t  be  pleaded  to  an  action  for  necessaries  furnished 
for  the  wife\  But  in  a  subsequent  case,  where  the 
plaintUf  declared  that  the  defendant  was  indebted  for 
niea^  &c*  found  by  the  plaintiff,  at  the  defendant's 
vequest,  ^nd  on  evidence  it  appeared  to  have  been 
fbund  for  the  wife  in  his  absence;  upon  a  case  reserved, 
it  was  holden  that  a  deliverv  to  the  wife,  at  the  bus- 
bond's  recpiest,  was  in  law  a  delivery  to  the  husband^ 
though  ic  was  said  that  it  would  be  wrong  in  the 
case  of  a  third  person  ^  From  the  note  of  the  above 
case  in  BuUer's  Nisi  Prius  however,  it  seems  that  tlie 
plaintiff  did  not  deelare  for  meat,  &c.  found  and  pro- 
videdybr  tht  dt^endant^  as  in  the  case  in  Strange,  but 
only  deckred^r  meat,  &c.  found  or  delivered  at  his 
re<^iest;  though  this  circumstance  may  not  perhaps 
make  any  material  differenced 

In  this  action,  the  law  requires  no  greater  certainty  Whatccr- 
in  the  allegations  than  the  nature  of  the  thing  admiti;  ^^^^^^  ^^^ 
therefore  if  a  contract  be  made  in  general  terms,  the 
declaration  may  likewise  be  general*  Hence  a  c6unt 
pro  diverHi  x>e»timenta^  et  omnia  alia  materialia 
adinde  9pectantia^  is  good  \  Besides,  the  noaterials  are 
rendered  certain  by  reference  to  the  garments.  It  has 
^Iso  been  adjudged  good  to  declare,  that  the  defendant 
premised  to  pay  the  plaintiff  for  all  such  necessaries 
feuad  for  a  sick  man  as  he  should  want,  shewing  that 
iStkt  plaintiff  had  provided  for  him  necessaries^unount- 
Jng  to  audi  a  sum,  without  stating  what  necessaries 
in  particular  he  had  provided  for  him,  the  mention  of 

which 

^RamsA.*!!  v.  Amlmse,  1  Str.  177*  ^  Ron  v.  Noel,  BuI«N.  P. 
\96.  Bivide  anU  461.  *  Jnit  468,  9*  «  9  Bax:.  Abr.  177-  tit. 
Assumpsit,  T. 
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vhtch  would  produce  great  prolixity  of  atat3e^^flgt^ 
So,  if  the  defendant  promise  the  plaintHF,  that  if  he 
would  cure  such  a  one  of  a  fistula,  he  would  pay  ham 
for  the  medicines,  the  plaintiff  may  declare  upon  tliis 
promise,  shewing  that  he  had  effected  the  cure,  with^ 
.out  particularizing  the  several  medicines  which  he  used 
about  it^.  It  is  observable  that  the  case  of  Cripps 
and  Baynton  was  after  verdict,  and  Haughton,  J.  ac- 
cording to  Rollers  Report,  said  that  if  the  defendant 
would  take  advantage  of  the  objection,  he  should  have 
demurred.  However  it  seems  that  the  declaration 
•would  have  been  good  even  on  demurrer,  because  the 
specification  of  the  several  medicines  would  produce 
a  prolixity  of  statement  on  the  record\  ^  In  the  two 
last  of  the  above  cases^  the  plaintiff  declared  upon  liie 
consideration  as  executory,  and  averred  the  perform-* 
ance  of  it;  but  at  thi^  day,  it  is  clear  that  any  spe- 
cial  count  would  be  unnecessary,  and  that  he  might 
dct^Iare  that  the  defendant  being  indebted  in  so  mShct) 
for  the  qiedicincs,  &c.  promised  to  pay'. 

For  money         It  IS  saidto  have  been  common  in  declarations  in 
in  general,    ^^^umpsit  to  state  the  promise  to  have  been  made,  ip 

consideration  of  divers  sums  of  money;  and  that 
*sucb  a  description  of  the  consideration,^  without  any 
more  certainty,  is  good ;  because  theoonsidemition  is 
not  traversable,  and  the  particular  sums:  may  be  given 
.  in  evidence'.  But  this  would  be  very  questionable  on 
demurrer;  as  there  is  nothing  in  auch  a  description  to 
negative  tlie  idea  that  the  sums  are  not  due  by  Kcord, 

or 

-'  *  Cripps  V. Baynton,  3  Bob.  51.  1  Rep.IU|l.J73.  $^C.  ^  Shep- 
Kfcrd  V  Edwanls,  Cro.  Jac,  970.  >  T.  Bftytn.^'  E(  videgnte,  .  , 
y  Jnte  45S,  9-    *  Per  Wray,  1  Upn,  253. 
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or  specialty,  or  for  rent  *.  However,  there  can  be  no 
doubt  but  that  if  they  appear  to  be  due  upon  a  loan,  or 
such  like  occasion,  so  as  to  shew  to  the  court  that  an 
action  might  be  maintained  for  them,  it  would  be  suf- 
ficient \  It  is  coninpion  in  practice,  in  almost  every 
4eclaration  in  assumpsit,  to  declare  in  indebitatus 
counts  for  money  lent  and  advanced  by  the  plaintiff  to 
the  defendant,  or  paid  laid  out  a&d  expended  by  the 
plaintiff  for  the  defendant's  use,  or  had  and  received 
by  the  defendant  to  the  plaintiff's  use,  without  saying 
what  particulai*  sums,  or  when  or  where  or  how  they 
were  lent,  paid,  or  received.  And  there  can  be  no 
doiibt  but  that  now,  this  general  form  of  declaring  is 
gopd«  It  avoids  a  great  many  objections,  which  were 
liable  to  be  taken  when  the  practice  of  declaiing  spe- 
<:ially  in  these  cases  prevailed,  as  it  formerly  did^ 
The  plaintiff  may  declare  in  indebitatus  assumpsit 
that  the  defendant  was  indebted  to  him  in  so  much 
for  guineas,  without  stating  their  value ;  for  any  piece 
of  money  coined  at  the  mint  is  of  value  as  it  bears  pro- 
portion to  oth^r  current  money,  and  that  without  pro- 
claipation.  Where  the  declaration  stated  that  the  de- 
fendant was  indebted  in  ^£"13.10  for  9  guineais, 
Hplt,  C.  J.  observed  that  there  were  guineas  of  40f . 
a-piece ;  and  so  the  court  would  intend  the  guineas  iii 
qiiestion  were,  and  that  the  plaintiff  was  satisfied  tli/e 
rest  He  also  observed  that  it  was  not  nece^isary  tp 
set  forth  the  number  of  guineas'^ ;  the  principle  on 
which  the  nature  of  the  debt  is  necessary  to  be 
shewn  not  fequfring  that  exact  certainty  ^ 

.     '        -  If 

*  2  Ld.  Raym.  1450.  Et  vide  ante  431.     ^  Cro.  Jac.  214.     ^  See 
YeW.  50.    **  Dixon  v.  Willoughs,  2  Salk.  446.    •  Ante  430, 1. 
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Money  lent 

to^thirti 

person. 


/ 


.    If  money  be  lent  to  a  third  persom,  the  defendant 
cannot  be  eclared  against  as  for  a  debt,  in  indebitaiui 
assumpsit  J  but  must  be  charged  as  bemg  collaterally 
bound    by  his  promise,   for   the   same  money  can* 
not  be  lent  to  two  separately ;  although  it  is  other- 
wise if  money  he  only  delivered  to  one  person  at 
the  request  of  another,  w  had  and  received  by  such 
person  at  another's  request,  for  then  the  loan  is  to 
the  person  who  makes  the  request.     Therefore  the 
plaintiiF  cannot  declare  for  money  lent  to  a  third  per- 
son, at  the  defendant's  request:  and  where  he  de- 
clared that  m  consideration  that  the  plaintHF,  at  his 
request,  would  lend  the  defendatitfa  son  any  sum  of 
money,  and  let  him  have  any  goods,  so  as-  the  money 
lent  and  goods  sold  exceeded  not  a  certain  sum,  the 
defendant  promised  to  pay  him;   and  also  declared 
that  the  defendant  was  indebted  for  so  much  monev 
lent  to  his  son,  at  the  defendant's  request;   it  was 
held,  on  a  motion  in  arrest  of  judgment,  that  the  de- 
claration was  bad  even  after  verdict^.    Accordingly, 
in  a  subsequent  case,  where  one  of  several  counts  in 
the  declaration  was  in  a  similar  form  to  the  above  tnde^ 
bitatus  count,  and  entire  damages  were  taken,  the 
judgment  was  arrested.    The  court  observed  that  the 
word  ^'  lent**  is  a  technical  term ;  and  no  man  can  be 
indebted  to  another  for  money  lent,  unless  the  money 
be  actually  lent  to  that  person  himself;  and  there  can- 
not be  a  double  debt  upon  a  single  loan,  though  there 
may  be  a  special  promise  to  pay  a  sum  of  money  lent 
by  the  plaintiff  to  a  stranger,  which  the  law  does  not 
raise ;    therefore  such  special  promise  is  traversable, 
and  must  be  proved.    But  upon  an  indebitatus  as* 

sun^sit 


'  Butcher  v.  Andrews,^  1  Salk.  23. 
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sumjmt  firit  netiey  lent  to  the  defendant,  the  law  mises 
the  promise,  which  is  not  tntversabie ;  or  if  traversed, 
need  not  be  directlj  proved^. 

But  where  the  plaintiflF  declared,  tiiattjie  defendant  To  defend- 

ftUb  s  wife 

was  indebted  to  him  in  so  much,  for -money  by  hin^ 
lent  to  the  wife  of  the  defendant  in  has  absence,  and 
at  hb  request;  it  was  admitted  that  if  the  word 
^^  advanced "  had  been  nsed,  instead  of  the  word 
'*  lent"  the  count  would  have  been  good.  And  Lord 
Chief  Justioe  De  Grey  thought  that  the  word  '*  lent,'' 
in  that  case^  was  the  same  as  the  word  ''  advanced;" 
and  that  a  loan  to  the  wifii,  at  the  request  of  the  'hus- 
band, was  in  point  of  law  a  loan  to  the  husband 
himself.  To  this  opinion  all  the  other  judges  as- 
sented. Blackstone,  J.  observed,  that  a  wife  might 
make  an  inchoate  contract,  which  the  husband  might 
afterwards  confirm,  or  disaffirm;  and  that  in  the 
principal  case,  he  had  confirmed  the  eontract  of  loaa 
.from  the  beginnings.  The  plaintiff  accordingly  had 
judgment,  by  the  opinion  of  the  whole  court\  In  . 
a  declaration  for  money  lent  and  advanced^to  ^i/ime 
covert  before  marriage,  if  there  be  no  particular  cir- 
cumstances in  the  case,  the  debt  and  promise  mus^  of 
course  be  stated  to  have  accrued,  and  been  made,  be- 
fore the  coverture*.  If  the  plaintiff  intends  to  rely  on 
any  special  promise  made  by  the  husband  after  the 
coverture,  he  must  declare  specially  upon  such  pro- 
mise, by  way  of  special  assumpsit,  stating  the  consi- 
deration for  which  it  may  have  been  made,  as,  for- 
bearance, ftc.  and  the  execution  or  performance  of 
that  consideration.    He  cannot  declare  generally,  that 

the 

*  MarfioU  v.  Lister,  2  Wils.  141.  Ante  4S5^  6.  ^  Stopbenion  t).  IIar« 
dy,  3  Wils.  SSS.  2  Blae.  S72.  S.  C.     '  Ante  4AU 
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the  *wife  was  indebted  for  the  fnoney  lenX  before  the 
marriage,  in  consideration  whereof,  the  defendant, 
after  the  marriage,  pnsmUed  to  pay;  nor  can  he  join 
any  count  on  the  separate  promise  of  the  husband, 
which  will  not  charge  his  wife  if  she  survive,  ih  the 
same  dejclar^tion  with  counts  on  promised  made  i^  her 
before  the  marriage.  If  die  plaintiff  improperly  join 
3uch  counts,  the  declaration  will  be  bad  on  general  de* 
murrer,  or,  as  it  seems,  on  a  motion  in  arrest  of  judg- 
ment, or  writ  of  error.  .  Nor  can  a  nolle  prosequi  be 
entered  to  cure  the  de&ct;  at  all  events  after  a  de« 
murrer  has  been  filed,  and  the  case  stands  for  ar« 
gument  (8). 

'  .  In 


I  * 


(S)  Mat  v.  HbvjE  4*  Wife.    E.  21  Gto.  S. 

Coontf  on  pro-  •  •ph^  declsratioii  contained  thirc  counts.— 1.  MoneV  Tent  and  ad- 
nises  to  the  vifie  ' 

before  marriage,  vancedito  the  wife,  which  she,  before  her  marriage,  promised  to  pay., 
with  a  u>Mnt  on  2.  Ifismvl  comfHtosBtnt  With .  the  wife,  when  she  was  fQiind  m  ar* 
hiu^ndTto^pay  ^ea^,  and,  before  her.  marxia^  promised  to  pay.  3.  Money  lent  to 
Se^Sic  teVre  ^^  ^^^'^^  before  marci^c,  in  consideration  whcrpof,  the  husband, 
^larriage.  Nor    after  the  marriage,  promised  to  pay.     To  this  declaration  there  was 

can  a  no/,  proi,  r  .     .      * 

•atered  after       a  general  demutrcf. 

demurrer.  .   •  • 

Botver^  for  demurrer.  Different  causes  of  action  cannot  bcjoinc^ 
in  the  declaration.      No  judgment  can  be  given  which  could  not  be 

reversed  on  writ  of  error  ;  the  damages  cannot  be  severcd. 

»  .  .  ■  *' 

* 

Baldwin,  cpaU/o.    We  can  sever  tfie  damages,  and  take  judgment  ,oa 

any  count,  by  entering  ^jiolk  prosequi,    A  general  demurrer  will  not 

hold.  * 

.    BvLLBUs,  J.  The  nolk  protegui  should  have  boen  entered.    On  what 
count  can  the  court  give  judgment  for  you  ? 

The  case  was  allowed  to  stand  over  at  the  request  of  Mr.  Baldwin, 
who  undertook  to  shew  that  the  plaintiff  might  take  judgment  on  any 
count :  but  he  afterwards  gave  it  up. 
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In  declaring  for  money  paid,  it  is  usual  to  state  the  For  money 
money  to  have  been  paid  laid  out  and  expended  to  and  P"  ' 
for  the  use  of  the  defendant,  and  at  his  special  in^ 
stance  and  request;  which  latter  words  seem  more 
jQecessary  ia  this  case  than  in  declaring  for  money 
lent,  which  clearly  implies  the  defendant's  privity/and 
assent  to  the  loan.  Under  this,  count,  the  plaintiff 
cannot  recover  money  expended  by  him  for  his  own 
satisfaction,  in  investigating  the  title  ofan  estate  he  may 
have  agreed  to  purchase ;  if  such  expences  can  be  re- 
covered at  all,  which  may  admit  of  doubt  Therefore 
^here  tnust,  in  such  case,  be  a  special  count  framed  upon 
the  particiilar  circumstances^.  Nor  can  nwney  paid  by 
an  auctioneer,  for  costs  of  an  action  brought  against 
liim  to  recover  back  the  deposit  money  for  an  estate 
he  had  sold,  be  recovered  on  this  form  of  declaration ; 
to  recover  on  which,  it  should  appear  clearly  that  the 
money  was  actually  and  necessarily  paid  to  the  par- 
ty !s  use.  In  such  case  therefore,  there  should  be  a 
special  count.  Besides,  the  plaintiff  might  have  de- 
fended the  action  of  his  own  wrong,  and  without  any 
authQrity  from  the  defendant,  in  which  case,  he  could 
not  recover  the  costs  in  any  form  of  action ;  but  when 
lie  declares  specially,  his  claim  will  be  upon  record, 
jand  tlie  defendant  .prepared  to  contest  it,  which  he 
could  not  be  prepared  to  do  under  a  general  declara- 
tion for  money  paid  ^  It  may  here  be  observed,  tliat 
in  general,  where  one  party  gives  a  security  for  the 
debt  of  another,  and  pays  the  money  for  him,  the  law 
rabes  an  assumpsit  in  the  debtor,  to  pay  it  to  the 
/surety,  as  having  been  paid  by  the  latter  for  his  use 

and 

J  Camfieia  v.  Gilbert,  4  £sp.  221.  Sugdcn  oa  Purchases  177.  3d  Ed. 
^  Spuriicr  t.  Elderton,  5  Esp.  1.  Et  vide  anU  18, 19- 
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In  actions  by      It  is  very  clear  that  indebitatus  assumpsit  brought 
Msignccs.      jjy  assignees  of  a  bankrupt's  estate,  for  money  had  and 

received  to  the  plaintiff's  use,  is  not  proper  where  the 
money  was  received  before  the  bankruptcy  y  in  which 
case  the  declaration  ought  to  state  the  money  to  have 
been  received  to  the  bankrupt's  use  according  to  the 
fact*.  On  the  other  hand,  if  the  money  be  received 
after  the  bankruptcy,  the  plaintiffs  may  declare  gene- 
rally, without  describing  themselves  as  assignees  (9). 
Although  no  Joint  commission  be  tskea  oyt^  the^lain- 
tiffsi  may  declare  as  assignees  of  A.  and  also  as  as- 
signees of  B.  for  a  cause  of  action  arising  to  both  the 
bankrupts,  and  to  themselves  as  assignees ;  but  they 
cannot  at  the  same  time,  declare  for  causes  of  action 
arising  to  each  of  the  ^bankrupts  separately,  for  joint 
and  separate  rights  cannot  be  declared  for  in  the  same 
actkm.  However  if  damages  be  assessed  separately  on 
the  several  counts,  the  plaintiffs  may  enter  up  judgment 
*  on  the  counts  for  the  joint  debts,  though  the-  judg- 

ment 

>  Middlcton  V.  Whitehead,  2  ShOt  S3S. 


BiMt  to  a*- 


(9)  TCftNfiR  and  Others,  Assignees,  &c.r.  Kingston.  H.  23  Geo.S- 

Cboft  vUi  Mt, '  Action  by  assigaecs  of  a  bankrupt,  with  two  sets  of  counts,  oae 
St ItwmuMT '  A^^ng  ^hc  transaction  to  have  been  with  the  bankrupt,  the  other 
trffiS^*^    with  the  assignoes. — Peckkam  moved  t^  reSnt  it  to  the  Master  to  strike 

out  the  last  set  of  counts,  as  unnecessary,  on  an  affidavit  that  the 
cause  of  action  was  prior  to  the^bankruptcy.     He  said,  the  defendant 
had  no  other  means  of  getting  the  costs  he  wa^  put  to  by  those 
'^ttnts* 

B0LLE&,  J.  The  Master  can  strike  out  nothing  but  what  appears 
QU  the  face  of  the  record  to  be  unnecessary.  If  it  were  otherwise^  we 
must  try  the  cause  04  affidavits. 

Motion  denied*- 
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ment  may  be  arrested  or  reversed  as  to  the  others  \ 
So,  the  plaintiffs  may  declare  as  assignees  of  A.  and 
B.  bankrupts,  and  also  as  assignees  of  C.  a  bankrupti 
for  debts  jointly  due  to  all  the  three  bankrupts.  At 
all  events,  such  a  declaration  is  good  after  verdict ; 
when  the  court  will  intend  that  the  plaintiff  at  the 
trial  proved  such  a  relation  to  the  bankrupts  as  w  11 
support  the  action,  viz.  by  claiming  under  a  joint 
commission  against  all  the  bankrupts,  or  under  a  sepa* 
rate  commission  against  each,  in  either  of  which  cases 
the,  action  may  well  be  maintained.  A  joint  commis- 
sion against  two  of  three  partners  has  indeed  been  held 
bad  (10);  but  even  supposing  there  appeared  to  have 

been 

*  Hancock  v.  Haywood,  3  D.  &  E.  493. 


(10)  Allen  v.  Hartley  andOthers^  M.  25  Geo.  3. 

This  action  was  brought  by  the  assignees  of  Marlar,  a  bankrupt,  and  Aetioo  by  A. 
#ne  Richard  Down,  who  had  survived  Pell,  on  a  note  to  Marlar,  Pell  o**  "I***"**^ 

'  i>.  not  tnpponea 

and  Down.    The  action  was  first  brought  in  the  name  of  Marlar  and  **y  proof  of  com- 

inistioD  sgBiiist 

Down,  as  surviving  partners  of  Pell.     The  defendants  then  pleaded  B.  C.  and  D. 

And  sf*tA  nf  liBVkk^ 

nonroasumpsit^  and  the  bankruptcy  of  Marlar,  whereon  a  commission  mptey  by  B.  »nd 
issued  against  Marlar,  Stewart  and  Boyd ;  Marlar  having  been  partner  S^^SIrtBT 
with  Stewart  and  Boyd,  as  well  as  with  Pell  and  Down.    To  this  plea  b^^l^^SuJr' 
the  plain  tills  demurred;   but  finding  the  court  against  them,  with*  ^^^b*n. 
drew  the  demurrer,  and  discontinued.    The  present  action  was  tried 
before  Bulleh,  J.  at  Guildhall.    The  commission  was  issued  against 
Marlar,    Stewart  and  Boyd*      Acts  of  bankruptcy   were    proved 
i^nst  the  two  first,    but  not   against  Boyd;    the  question  was 
if  this  would  sustain  the  commisuon  against  him.      Bvller   J. 
thought  that  it  would  not,  but  tliat  all  must  be  proved  bankrupts. 

I  X 
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been^  two  commissions,  one  joint  against  two  of  the 
bankrupts,  and  the  other  separate  against  the  third 
bankrupt,  yet  if  the  joint  commission  was  sued  out 
on  a  joint  debt  and  act  of  bankruptiBjr  of  the  two  first 
bankrupts,  it  would  clearly  have  been  good,  and 
another  commission  might  have  been  founded  upon 
a  separate  debt  and  act  of  bankruptcy  of  the  third 

bankrupt, 


Lee  and  Erskinef  shewed  cause  against  tlie  rule  to  set  aside  the  non- 
suit, and  dted  Beasely  v.  Beasely,  1  Atk.  $7,  A  joint  commission 
can  only  be  supported  by  the  bankruptcy  of  all  three,  ^he  plaintifi' 
attempted  to  prove  a  bankruptcy  of  Boyd,  but  it  appeared  to  be  col- 
lu^iv^.  A  commission  afterwards  produced  against  Marlar  and 
Stewart  failed,  for  want  of  a  debt  and  partnership,  for  Boyd  was  a 
partner  with  them*  There  aie  now  no  separate  eolli&issions,  because 
under  a  joint  commission  all  commit  acts  of  bankruptcy,  and  all  the 
property  passes. 

Bearcrofty  Piggott,  and  Baldwin^  contra.  The  objection  is  one  of 
mere  fonn,  and  not  to  be  favoured;  The  plaintifli  are  aasignees  of 
Marlar  and  Down.  In  general  there  is  a  joint  demand^  and  then  it 
is  necessary  to  prove  an  act  of  bankruptcy  by  each*  This  was  a  de- 
mand by  Marlar  only,  and  it  is  enough  to  shew  a  title  from  him.  The 
commission  is  good  against  Marlar.  Ah  to  the  commission  against 
Marlar  and  Stewart,  it  was  admitted  to  be  against  them  as  partners 
with  Boyd.  The  plaiotifis  certainly  would  not  be  entitled  to  recover 
Boyd's  estate,  without  shewing  an  act  of  bankruptcy  by  him.  The 
dictum  in  Atkins  was  prior  to  the  case  of  Crisp  in  the  Common  Pleas, 
1  Atk.  133.  What  would  be  the  use  of  separate  commissions  against 
Marlar  and  Stewart }  which  must  be  the  effect  of  this  nonsuit. 

Lord  MAiratXEin.  The  filaintifis  claim  as  assigness,'  and  9^  up 
two  commissioin.  No  doubt  a  commission  may  be  taken  out  against 
«>ne  partner;  so  ft  rAay  against  all,  and  the  joint  and  separate  crt- 
ditorft  will  eome  in  properly.  The  objection  is,  that  the  first  coihttb- 
aion  is  against  three,  and  two  only  are  bankrupts :  it  is  bad,  it  is  as  if 
never  issued.  The  other  is  against  two  of  three  partners,  it  isneitber 
single  nor  joint,  there  is  no  authority  for  such  a  commission. 

Rule  discharged. 
1 
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bankrupt,  and  in  that  case  the  assignees  under  both 
commissions  might  join  in  maintaining  an  action 
for  a  joint  debt  due  to  both  the  estates  ^  In  a  subse- 
quent case,  where  A.  one  of  two  partners,  first  com- 
mitted an  act  of  bankruptcy,  and  then  B.  the  other 
partner,  committed  an  act,  and  between  the  two  acts 
of  bankruptcy,  a  sum  of  money  was  paid  to  a  creditor, 
and  after  both  acts,  a  fnrther  sum ;  and  the  assignee, 
under  ajoint  commission  against  both  the  bankrupts, 
declared  for  money  had  and  received  to  the  use  of  both 
of  them,  and  also  to  their  own  use  as  aMign^s  of 
both :  it  was  held  that  the  plaintiffs  were  clearly  en- 
titled to  a  verdict  for  the  latter  sum,  but  could  not 
recover  the  other,  under  thdt  declaration ;  that  with- 
out doubt  they  might,  as  joint  assignees  of  both  part- 
ners, have  sued  for  money  had  and  received  to  the  use 
of  each,  and  if  there  had  been  a  count  for  money  bad 
and  received  to  the  use  of  the  plaintiffs,  as  assignees 
of  the  partner  who  committed  the  first  act  of  bank- 
ruptcy, they  might  perhaps  have  recovered  a  moiety 
of  the  sum  first  paid,  of  which  however  the  court 
did  not  give  a  decisive  opinion •. 

A  plaintiff  cannot  join  in  the  same  declaration  a  By  oragunst 
cause  of  action  as  executor  or  administrator,  with  a  executors, 
cause  of  action  which  accrued  in  his  own  right ^.  A 
coimt  on  a  promise  made  by  the  defbidant  as  admiiii* 
stiator,  to  pay  money  received  by  him  as  such,  to  the 
plaintiff's  use,  camiot  be  joined  with  other  counts  on 
promises,  made  by  the  intestate*.    But  it  is  perfectly 

well 

^  Streatfield  v.  Halliday,  5  D.  &  £.  779-  °  Smitb  v.  OoMftfd,  $  B. 
AV.4S5.  "^  3  D.  &£.  659. 4  D.  &  E.  1277.  ""  Jennings  ip.  Newmsn^ 
4D.  &E.d47. 

Il2 
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well  settled  that  in  an  action  by  an  executor  or  admi^ 
nistrator,  the  plaintiff  may  declare  for  any  causes  of 
action  arising  in  the  life-time  of  the  testator,  or  intestate, 
'  and  at  the  same  time  declare  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff  as  executor  or  ad- 
ministrator^, and  under  such  a  count  he  may  give  in 
evidence  a  payment  by  himself  in  that  character  (11). 

However^ 


i*ai 


(11)  Gallakt  v.  BouTiFLOWBa,  M.3S  Geo.  S. 

Cottt  for  moMy  Assum  psii  by  an  executor,  agunst  an  attorney  who  had  recovered  a 
cutor,  u  rach,  debt  of  the  testator,  with  costs,  at  the  suit  of  the  plaintiff.  Tlie  decfai- 
512  owiitl"*for  ration  contained  fourcounts.  The  first  was  for  money  had  and  received  of 
T'tStotof^^ud  ^^  testator ;  the  second, on  an  intimul  camputdBsaU  with  him;  the  thirds 
piaintiir  may  ro-  for  monev  had  and  received  of  the  plaintiff  as  executor;  and  the 

cover  under  it 

money  advaooed  fourth,  on  an  insimul  computdisent  with  the  plaintiff  in  that  character. 

cMCttiw.*'  The  defendant  set  off  a  bill  which  exceeded  the  debt  and  costs  re- 

cpvered.  Thia  was  answered  by  evidence  of  two  payments  of  small 
sums  by  the  plaintiff  to  the  defendant,  which  turned  the  balance  in 
the  plaintiff's  favour.  It  was  objected  at  the  trial  that  these  sums  were 
not  paid  by  the  plaintiff  as  executor,  and  could  not  be  given}in  evidence 
tinder  a  declaration  by  him  in  that  character.  But  there  was  a  verdict 
for  the  plaintiff,  with  leave  to  move  for  a  nonsuit. 

The  Atiarueg'Otneral^  and  iRot«f,  now  shewed  cause;  and  cited 
Hoskins  v.  Quilter,  2  Str.  1^71.  I  Wils.  171.  S.  C.  and  Smith  v.  Noi- 
iblk)  Cro.  Car.  2f5.    Dutmingy  contra. 

Lord  Mansfield.  The  objection  was,' that  by  declaring  as  exe* 
cutor,  the  plaintiff  would  avoid  a  set  off  and  costs.  It  was  to  the 
third  count.  The  answer  was  that  if  it  should  be  in  their  own  right. 
It  would  not  excuse  them  from  costs,  nor  prevent  a  setoff.  It  struck 
me  to  be  right ;  because  it  was  according  to  the  truth  of  the  case.  The 
defendant  was  employed  to  recover  the  debt,  which  he  did  with 
costs.  The  original  suit  was  by  the  plaintiff  as  exeeotor,  he  advance 
llie  money  in  that  character.    I  am  now  stronger  of  that  opinion^    In 

tha 
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However,  where  the  three  first  counts  of  a  decla- 
ration in  assumpsit,  against  executors,  stated  promises 
made  by  the  testator,  and  the  fourth  was  for  money  had 
and  received  by  the  defendants  "  as  executors  as  afore- 
said," merely  stating  a  promise  by  them  "  executors  as 
aforesaid"  to  pay,  and  the  last  was  upon  an  account 
stated  by  them  "  executors  as  aforesaid,"  stating  the 
promise  in  the  same  manner,  it  was  held  bad  upon 
general  demurrer ;  and  the  court  were  of  opinion  that 
it  might  have  been  alledged  in  arrest  of  judgment,  or 
assigned  for  error*. 

Hale,  C.  J.  appears  to  have  thought  that  no  action  For  interest. 
of  debt  liesi  for  the  interest  of  money,   but  that  it 

must 

'  Brigden  v.  Parkes,  2  B.  &  P.  424.  4 


mm 


the  casein  Strange,  there  were  general  damages,  on  judgment  by  de« 
&ttlt    I  think  this  would  be  good  on  a  general  verdict,  or  demurrer. 

AsRRURST^  J*  An  executor  describing  himself  as  such,  when  he  need 
not,  shall  not  be  excused  from  costs,  Jenkins  v.  Plume,  Salk.  267. 
The  exemption  is,  on  the  ground  that  he  is  not  perfectly  acquainted 
with  the  testator's  transactions ;  but  a  transaction  in  his  own  tim^  he 
pust  know«  However  I  am  not  aware  of  any  case  in  which,  where 
the  money  recovered  will  be  assets,  he  may  not  declare  as  executor. 

BuLLSR,  J.  Where  the  cause  of  action  accrues  in  the  life-time  of 
the  testator,  his  executor  must  sue  as  such ;  if  it  accrues  after,  he 
may,  or  not  In  those  cases,  the  court  will  not  excuse  him  from 
costs.  Harris  9.  Hanna,  Hardw.  204.  But  where  the  sum  recovered 
will  be  assets,  I  think  he  may  always  declare  as  executor.  In  the 
eases  in  Strange  there  were  six  counts.  Nrf  objection  was  made  to  the 
first  four,  therefore  thai  case  is  not  applicable.  It  is  never  an  objection 
that  there  are  counts  on  a  promise  to  the  testator  and  to  the  executor, 
in  the  same  declaration.  The  sipaller  sums  axe  demandable  by  the 
plaintiff  as  executor* 

Rule  dischaiged. 
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must  be  recovered  by  assumpsit,  in  damsges,  and  tiiQ 
jury  shall  measure  the  amount  of  it*.  The  case  cited 
from  Ventris  ought  not^  as  the  ^eat  Lord  Kenyon 
observed,  to  be  treated  lightly,  or  overturned  without 
consideiation,  because  it  has  the  sanction  of  Lord  Hale'a 
name.  But  if  an  action  of  debt  will  not  lie  for  in^ 
terest,  much  injustice  would  be  do^  in  a  variety  of 
instances  that  might  be  put  If  by  the  temis  of  the 
contract  the  payment  of  the  money  is  to  be  post- 
poned till  a  distant  day,  and  interest  is  reserved  in  the 
mean  time,  the  party  would  not,  according  to  that 
doctrine,  have  any  means  of  enforcing  the  payment  of 
the  interest  before  the  principal  should  become  due. 
And  where  the  security  is  by  deed,  the  lender  could 
hot  recover  interest  at  all ;  as  assumpsit  would  not  lie 
on  account  of  the  deed.  It  therefore  seems  very 
doubtful  whether  the  case  cited  from  Ventris  be  law^ 
However  in  a  case  in  Salkeld,  it  was  observed  by 
Powcl,  J,  that  interest  is  recoverable  by  way  of  da^ 
mages,  where  damages  are  recovered  for  the  detention 
of  the  debt,  but  not  where  damages  only  are  recovered; 
for  interest  being  daipages  is  not  recoverable  occasione 
dampnorum''.  In  another  case  in  Lutwiche,  the  same 
judge  is  reported  to  have  takrai  a  distinction  between 
interesse  lucri^  and  interesse  damni;  and  to  have 
said  that  debt  did  not  lie  for  interest ^  In  a  case  in 
the  modem  Reports^  which  was  assumpsit  on  a  pro- 
missory note,  an  objection  was  taken,  that  the  bringing 
the  action  for  interest,  as  well  as  the  principal,  vitiated 
the  whole.     But  Parker,  C.  J,  answered,  that  the  action 

was 

*  Seaman  v.  Dee,  1  Vent.  igs.  ^  Ilerries  ••  Jafnicson,  5  D.  &  E. 
S53'  ^  Sweatlaiid  o.  Squire,  %  Salli,  623«  ^  Ycomw  v.  Barston,  } 
Lutw.  274. 
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was  brought  upon  an  express  promise^  and  an  express 
promise  to  pay  interest  or  money  won  at  play  will 
support  aa  action*.  Accordingly  Pratt,  C.  J.  is  re- 
ported to  have  said,  that  although  where  interest  is 
damages  J  debt  will  not  lie,  it  is  otherwise  where  the 
interest  is  fixed  at  a  certain  rate'.  It  seems  to  be 
agreied  that  if  the  plaintiff  could  have  declared  in  debt 
for  in}^(^t;  he  may  declare  for  it  in  indebitatus  as^ 
^umpsit;  and  the  above  appears  to  be  a  good  distinc- 
tioa,  according  to  which  it  may  be  proper  to  declare 
for  ioteresjt  in  indebitatus  assumpsit  or  not.  Ther^- 
fore  where  fhere  is  an  express  contract  to  pay  interest 
at9.,eertani  rat^,  it  is  usual  to  declare,  in  indebitatuJt 
assumpsity  that  the  defendant  was  indebted  in  so  much 
for  interfsst,  op  the  forbearance  of  divers  sums  of 
money  before  due  and  owing ;  which  is  clearly  suffi- 
cient without  shewing  what  sums  were  due  and  for- 
borne, or  for  what  they  were  due,  or  that  they  car- 
ried interest.  But  where  there  is  no  special  contract 
to  pay  interest  at  any  certain  or  fixed  rate,  but  it  is  re- 
coverable as  damages  onljfy  at  the  usual  rate  of  five 
per  cent,  from  the  nature  of  the  contract  to  pay  the 
principal^  as,  on  bills  of  exchange,  &c.  it  is  not  usual, 
or  necessary,  to  add  a  separate  count  for  the  interest 
And  where  there  is  such  special  contract,  and  that  is  \ 
declared  on,  an  indebitatus  count  for  interest  appears 
to  be  unnecessary ;  although  it  is  sometimes  added^ 
and  may  be  of  use. 

AlthoMgh  it  would  be  foreign  to  the  present  pur-  where  advis* 
pose  to  enquire  where  interest  is  recoverable^  it  may  ^^^  ^®  ^ 

be 

•  Stafford  v.  Forcer,  10  Mod.  S14.    '  1  Str.  410. 
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be  proper  to  observe,  that  it  has  been  decided  on  the 
authority  of  the  case  of  Moses  and  Macfarlane^,  that 
in  an  action  for  money  had  and  received,  the  plaintiff 
can  recover  nothing  but  the  net  sum  received,  without 
interest'*.  But  it  is  apprehended  that  at  all  events, 
where  there  is  a  specific  agreement  to  pay  interest,  oi* 
'  a  promise  of  that  nature  may  be  inferred  from  the  cir- 
cumstances which^ppear  in  evidence,  or  proof  is  given 
of  the  money  having  been  used,  interest  is  recover- 
able, under  such  a  count'.  And  it  has  been  adjudged 
that  in  an  action  for  goods  bargained  and  sold,  where 
the  sale  was  proved  to  have  been  at  a  certain  credit, 
the  plaintiff  was  entitled  to  interest  from  the  period  at 
which  the  credit  expired,  though  there  does  not  ap- 
pear to  have  been  any  special  count^.  However  where 
there  is  evidence  of  a  special  contract  to  pay  interest, 
it  is  advisable  to  declare  for  it,  either  on  the  contract, 
or  by  way  of  indebitatus  assumpsit,  or  both. 

Oh  an  ac-         It  is  usual  and  proper,  in  almost  every  declaration 
count  stated  j^  assumpsit  for  a  pecuniary  demand,  to  insert  a  count 

on  an  insimul  cornputdssent ;  for  wherever  there  is  a 
liquidated  and  fair  demand,  it  may  be  given  in  evidence 
on  a  count  of  this  nature.  It  is  true  that  money  paid  ' 
cannot  be  proved  under  that,  or  any  other  indebitatus 
count,  unless  there  be  evidence  of  the  defendants 
assent  to  the  payment ;  but  if  ther^  be  any  evidence 
on  that  point,  the  court  will  receive  it;  and  the 
slio'htest  evidence  of  this  sort  seems  to  be  sufficient^ 
as,  the  delivery  of  an  attorney's  bill,  without  «ny  ob- 
'  '  jettion 

t  9  Bur.  1Q05.   ^  Wallfer  v.  Constable,  2  B.  &  P.  306.    ^  De  Havi- 
land  V.  Bowerbank,  I  Canp.  52.     J  Mountford  «?.  Willes,  9  B.  &  P, 

337. 
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jection  being  made  to  it  at  the  time  (la).  Where  the 
-plaintiff  declared  that  the  defendant  was  indebted  to 
him  on  an  account,  on  which  he  was  found  in  anear 
so  much,  and  in  consideration  thereof,  he  promised  to 
jpay  the  money  at  a  future  day ;  although  Croke,  J. 
seemed  to  think  that  the  declaration  was  not  good,  be- 
cause it  did  not  shew  the  commencement  or  cause  of 
the  debt,  Dodderidge,  J.  thought  that  it  was  not  ne- 
cessary 


4ap 


(12)  PiHLEY  V.  Baokall,  M.  23  Geo.  3. 
Tried  before  Lord  Loughborouoh,  on  the  Midland  circuit.    Bal-  Money  pmid  it 
guy  obtained  a  rule  for  a  new  trial.     There  arc  two  grounds.     1st.  ^i„t^ 
There  was  evidence  of  the  employment  of  Pinley  by  the  defendant.   2dly .  <*•"»*• 
TTnder  an  insimul  computasseni  money  laid  out  and  expended  may  be 
^ven  in  evidence.      He  cited  Kearey's  v,  Rees;  Monmouth  Lent 
^Assises,  1779,  before  Bvlleb,  J.  Thompson  v,  Rickards,  at  Warwick 
Summer  Assixesy  1781,  before  Gould,  J.  where  under  titsimtt/  eom^ 
jtntdueni money  had  and  received  was  given  in  evidence,  on  the  ground 
that  any  money  for  which  defendant  was  accountable  might  be  proved 
under  that  count.   No  counsel  attending,  the  court  granted  a  new  trial 
on  the  first  ground,  without  saying  any  thing  on  the  second.    The  ease 
being  opened  again,  Mr.  Doiffu  and  Mr.  Baiguy  were  heard  against  and 
tor  the  ntle. 

Lord  Mansfield  said  there  was  no  evidence  on  the  first  point ;  but 
that  on  the  second,  the  money  laid  out  could  not  be  given  in  evidence 
■on  an  innmul  compuiassent. 

BuLLER,  J.  Wherever  there  is  a  liquidated  debt,  it  may  be  given 
in  evidence  under  an  account  stated.  That  was  the  ground  of  my  de- 
cision at  Monmouth,  which  perhaps  was  a  strong  one.  Where  there 
ift  a  &ir  demand  the  court  should  not  seek  out  nice  objections  to  turn  a 
party  round.  Here  is  a  precise  sum  ;  but  the  doubt  is  whether  there 
was  any  assent.  There  is  evidence  to  be  left  to  a  jury  on  that  point, 
the  action  is  for  an  attorney's  bill,  and  it  must  have  been  delivered. 
No  objection  is  made  to  it,  at  least  none  appears,  and  I  should  think 
that  alone  suitlcicnt. 

Hulc  absolute. 
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cessary  to  do  $o,  because  the  debt  i«  made  certain 
by  the  account  ^  and  the  allegation  of  the  debt  10 
only  inducement ;  although  it  was  admitted  to  be 
otherwise  in  a  common  indebitatus  assumpsit  \  But 
the  account  should,  it  seems,  be  stated  to  have  been 
of  divers  sums  due"*. 

Account  An  executor  or  administrator  cannot,  ip  an  action 

tiwis  by'or^*  Jtgainst  him  as  such,  for  causes  of  action  arising  in  the 
against  cxe-  time  of  the  deceased,  be  charged  also  for  money  lent 
'  *  to,  and  had  and  received  by  him,  or  an  account  stated  by 
him  of  money  due  from  him  as  executor,  &c.  such  charges 
making  him  personally  liable ;  though  he  may  it  serais 
be  charged  in  such  an  action,  on  an  account  stated  by 
him  of  money  due  from  the  deceased  \  And  where  it 
is  as9igned  for  cause  of  demurrer  to  a  declaration  that 
counts  are  improperly  joined,  the  plaintiff  cannot 
enter  a  nolle  prosequi  as  to  some  of  them,  and  lesfve 
those  which  may  be  joined  ^  A  count  upon  an  ac- 
count stated  with  the  plaintiff  executrix,  &c.  not 
saying  as  executrix,  cannot  be  joined  with  counts  on 
promises  to  the  testator  -,  for  it  is  no  allegation  that 
the  promises  were  made  to  the  plaintiff  in  her  repre- 
sentative capacity,  and  under  such  a  count,  proof 
might  be  given  of  an  account  stated  with  the  plaintij^T 
in  her  individual  character.  It  is  another  questvWy 
whether  if  the  count  be  laid  on  an  account  stated  with 
the  plaintiff  herself,  though  named  as  executrix,  &q. 
it  could  be  joined  with  the  other  coimts ;  for  though 
the  cause  of  acti<»i  would  still  appear  to  have  arben  in 

her 

^  1  D.  &  £.  42.  2  D.  &  E.  479*  And  see  12  Mod.  44.  ^  Janson  v. 
Colmore,  1  Roll.  Hep.  396.  Mo.  S54.  S«  C.  Bard  v.  Bard,  Cro.  Jac. 
602.  1  Viu.  Abr.  tit  Actions  of  Assumpsit,  342.  ii»hich  cites  other 
cases,  S.  P.  "1  Rol.  Rep.  24.  ■  Rose  v.  Bowler,  1  H.  B.  108.  o/ft 
Ei  vide  qnte  47^. 
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her  own  time,  th«  jnoiiey  when  recovered  would  he 
assets  ^  However  tliat  njay  be,  a  count  upon  a  pro- 
mise to  the  plaintiff  as  administratrix,  for  goods  sold 
and  delivered  by  her  after  the  death  of  the  intestate, 
niay  be  joined  with  a  count  upon  an  account  stated 
with  her  as  administratrix ;  for  the  damages  and  costs^ 
when  recovered,  would  be  assets**.  An  assumpsit  was 
brought  against  an  executor,  and  the  declaration  stated, 
that  the  testator  being  indebted  to  the  plaintiff,  the 
latter  at  tlie  request  of  the  defendant,  came  to  an  ac- 
count with  him,  upon  which  there  appeared  to  be  so 
much  due,  and  he  promised  to  pay  it.  After  verdict^ 
and  judgment  de  bonis  propriisj  it  was  moved  that  it 
should  have  been  de  bonu  testatorU;  but  the  court 
said,  that  the  accounting  at  the  defQndant's  request, 
which  was  more  than  the  plaintiff  was  bound  to 
do,  was  a  consideration  for  the  defendant's  making 
himself  liable  by  an  express  promise ;  and  after  a  ver- 
dict, they  must  intend  such  a  promise  to  have  been 
proved '.  In  the  case  cited  however,  Hale  said,  that 
if  upon  the  evidence  it  had  appeared  there  was  no  in» 
tention  to  alter  the  nature  of  the  debt,  as,  if  the  exe- 
cutor had  said,  ^^  stay  awhile  until  the  testator's  assets 
are  collected,  and  I  will  pay  you,"  he  should  have  di- 
rected the  jury  to  find  against  the  plaintiff,  as  such  a  casual 
speaking  would  not  charge  the  executor  in  his  own 
right*. 


As  to  the  statement  of  such  debts  in  indebitatus  For  pmaises 
assumpsit  as  respect  the  real  property  of  the  plaintiff,  ^oW  "i^^ 

the  leased,  &c« 

P  Ilenshall  v.  Roberts,  5  East  150.  ^  Cowell  v.  Watts,  6  East  405. 
Thompson  o.  Steat,^!  Taun  322.  ace.  ''Anon,  i  Vent.  26S.  Et  vide 
unte  466.  '  Id,  Et  vide  ante  54>  5.  Com.  Pig«  tit.  Action  on  the  case 
upon  Assumpsiti  F.  3. 
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the  same  general  form  is  allowed  as  in  the  state* 
.  ment  of  those  which  respect  the  plaintiff's  person,  or 
personal  property;  thus,  where  there  is  no  contract 
under  seal,  the  plaintiff  may  declare  for  the  price  of  a 
certain  messuage  or  tenement  and  premises  with  the 
appurtenances,  or  the  like,  bargained  sold  and  released, 
surrendered,  or  assigned,  by  him  to  the  defendant,  with- 
out shewing  his  title  to  the  premises,  or  even  stating 
them  to  be  his  own;  nor  need  he  shew  their  situation, 
or  the  duration  of  the  interest  transferred,  or  the 
time  or  place  when  or  where  the  conveyance  was 
niade;  for  it  is  but  inducement  to  the  action  \ 

For  i«nt  at^  But  at  common  law,  although  if  the  plaintiff  de- 
common  aw.  ^jj^j^  jjj  assumpsit  on  a  promise  to  pay  him  for  the 

the  occupation  of  his  land  by  his  permission,  and 
-obtained  a  verdict,  an  express  promise  was  intended 
to  have  been  made,  which  was  sufficient  to  support 
the  action,  being  collateral,  and  of  the  same  effect 
as  a  covenant  to  pay  the  rent  in  a  lease  by  deed;  yet 
it  could  not  be  supported  on  the  ground  of  any  pro- 
mise in  law  arising  upon  the  contract :  therefore  if 
non  assumpsit  had  been  pleaded,  there  must  have  been 
proof  of  an  express  promised  And  it  seems  that  if 
the  defendant  did  in  fact  occupy  by  the  permission  of 
the  plaintiff,  and  had  expressly  promised  to  pay, 
though  the  plaintiff  had  no  title,  or  perhaps  an  equi- 
table title  only,  the  action  of  assumpsit  lay^ 

# 

For  use  and  But,  by  the  statute  11  Geo.  3.  c.  19.  s.  14.  it  is 
^*^^"PJ*'^J;  enacted,  that  it  shall  and  may  be  lawful  for  the  land- 
G,  2.  lord, 

^  Riggs  t.  BuUinghani,  Cro.  Eli2.  715,      ^  Johnson  v.  May,  3  her* 
150.    «  Per  Eyre,  C.  J.  «  H.  B.  323, 
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lord,  where*  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  the  lands,  tenements,  or 
hereditaments,  held,  or  occupied  by  the  defendant,  in 
an  action  on  the  case,  for  the  use  and  occupation  of 
what  was  so  held,  or  enjoyed ;  and  if,  on  the  trial  of 
such  action,  any  parol  demise  or  any  agreement  not  s 

being  by  deed,  whereon  a  certain  rent  was  reserved, 
«hall  appear,  the  plaintiff  shall  not  therefore  be  non- 
suited, but  may  make  use  thereof  as  a  criterion  of  the 
damages  to  be  recovered.  This  statute,  it  is  obvious,  is 
not  very  correctly  penned;  but  it  has  been  considered 
as  authorizing  the  plaintiff  to  declare  by  way  of  iw- 
debitatus  assumpsit^  or  upon  a  quantum  meruit^  for 
the  use  and  occupation  of  any  property  coming  within 
the  very  general  words  of  the  act,  which  has  been 
actually  occupied  by  the  defendant,  or  held  by  him  of 
the  plaintiff,  by  his  permission  and  at  the  defendant's 
request 

So  that  it  is  apprehended,  the  pldntiff  may  de-  Descriptioo. 
clare  in  this  form  of  action,  for  the  occupation  or  en-  ^  *"  *'  ^^ 
joyment  of  any  property  for  which  an  ejectment  will 
lie,  or  which  is  capable  of  being  held  or  occupied  by 
the  defendant,  fiut  on  the  contrary,  such  properly 
as  is  not  capable  of  tenure  or  actual  occupation  by  any 
one,  is  neither  within  the  words,  nor  meaning  of  the 
statute.  The  plaintiff  may,  it  seems,  declare  for  the 
use  and  opcupation  of  lands,  tenements,  a^d  here* 
ditaments,  generally,  or  any  particular  lands,  &c.  de- 
jscribing  thenL  ^ 

If  the  plaintiff,  in  declaring  for  use  and  occupation,  situatioa 
describe  the  premises  as  lying  and  being  in  a  parti-  ^^  *<**• 
cular  par'nk^^  and  there  be  no  such  parish,  the  place  al- 
luded 

« 1  B.  &  P.  ns. 
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lu^ed  to  being  part  of  a  parish  of  a  different  name 
from  that  mentioned^  the  plaintiff  mus^t  be  nonsuited^. 
But  it  is  not  necessary  to  state  the  place  where  the  pre- 
mises lie.  It  has  indeed  been  the  common  form  of 
these  counts  to  describe  the  place;  but  it  would  be  in- 
convenient to  require  it,  as  in  some  cases  it  may  be 
doubtful  in  what  parish  the  premises  are  situate,  where 
they  are  on  the  confines  of  two  parishes.  In  that  case, 
the  plaintiff  might  be  turned  round  upon  a  false  de- 
scription. \  Before  the  statute  16  &  17  Car.  i.  c.  8.  if 
the  question  could  have  been  raised,  whether  the  premises 
lay  in  the  county  where  the  action  was  brought,  it 
might  have  been  a  material  fact  to  alledge'  their  situa- 
tion; but  it  cannot  be  necessary  since  that  atatute. 
Therefore  the  reason  of  the  ancient  precedents  does 
not  apply.  There  is  no  locality  in  the  action;  and  the 
particulars,  if  required,  may  be  obtained  on  a  judge's 
summons.  For  these  reasons  it  is  unnecessary,  and 
injudicious,  to  state  the  situation  of  the  premises  in 
any  case,  as  it  may  occasion  a  fatal  variance". 

Occupation        It  is  usual  to  state  the  holding  or  occupation  to 
ant's  request  have  been  by  the  plaintiff's  permission,  and  at  the  de- 
fendant's request    This  allegation  of  his  having  been 
permitted  to  occupy  at  his  request  is  substance,  and 
not  mere  form :  therefore  a  failure  in  the  proof  of  it 
^  has  been  holden  to  be  fatal.    Tlius,  where  the  plaintiff, 

in  an  action  against  the  assignees  of  a  bankrupt,  in 
the  first  count  of  his  declaration,  stated  that  the  de- 
fendants were  indebted  for  the  use  and  occupation  of 
certain  premises  of  the  plaintiff,  used,  occupied,  pos- 
sessed, and  enjoyed,  as  well  by  one  T.  L.  (the  bankrupt) 

whose 

^  Wilson  V.  Clarke,  1  Esp.  Rep.  273.    '  King  v.  Fraser,  6  East  148. 
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whose  term  and  estate  therein  the  defendants  after-i 
-wards  had,  as  by  the  defendants,  at  their  special  in- 
stance and  request,  as  tenants  thereof  respectively; 
and  the  second  count  was  upon  a  quantum  meruit 
for  the  like  occupation;  but  in  point  of  fact,  it  was 
not  at  the  request  of  the  defendants  that  the  bankrupt 
was  permitted  to  occupy,  they  having  no  relation  to 
him  but  as  his  assignees,  which  relation  did  not  com- 
jnence  till  the  close  of  his  occupation :  on  considera-  ' 

tion  of  the  nature  of  the  action,  and  the  purview  of 
the  statute,  the  court  were  of  opinion  that  the  above 
circumstances  were  not  sufficient  to  prove  the  declara- 
tion ^^  The  action  for  use  and  occupation  (they  ob- 
served) is  in  it's  nature  collateral  to  an  action  for  rent 
on  a  demise ;  under  the  statute,  a  landlord  who  has 
rent  owing  to  him  is  allowed  to  recover  not  the  rent, 
but  an  equivalent  for  it,  a  reasonable  satisfaction  for 
the  use  and  occupation  of  the  premises  *which  have 
been  holden  or  enjoyed  under  the  demise ;  the  form  of 
the  action  being  such  as  to  allow  the  plaintiff  to  recover 
without  proof  of  an  express  promise.  The  statute 
meant  to  provide  an  easy '  remedy  in  the  simple  case 
of  actual  occupation,  leaving  other  more  complicated 
cases  to  their  ordinary  remedy  ^ 

It  has  also  been  said,  that  to  support  this  actii^n,  the  By  plaintirt 
plaintiff  miist  shew  that  the  defendant  held  or  occu-  IwnM»»a- 
pied  the  premises  under  his  permission,  or  that  ai 
6ome  person  through  whom  he  claims;   for  a  mere 
stranger  cannot  try  his  title  in  the  form  of  action*, 
^or  can  it  be  maintained  in  respect  of  an  occupatioh 

after 

y  Nftish  V.  Tatlock,  2  H.  Bite.  319.    "^  Per  Eyre,  C.  J  Id.  382, 3. 
*  Morgan  v.  Ambrose,  Peake^s  Cy.  242. 
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after  the  day  on  which  the  demise  is  laid  in  an  eject- 
ment  brought  to  obtain  possession  of  the  premises; 
though  it  may  for  a  proportionable  compensation  up 
to  that  time^  An  adverse  holding  on  the  part  of  the 
tenant,  or  an  adverse  endeavour  to  turn  him  out  of 
possession  on  the  part  of  the  landlord,  equally  negative 
a  holding  or  occupation  at  the  request  of  one,  or  by  the 
peimission  of  the  other. 

Occupation       But  it  is  equally  clear,  that  if  a  third  person  oc- 
.kyOiird  per.  ^ypi^j  the  land  under  the  defendant,  and  the  latter 

held  it  as  tenant  to  the  plaintiff,  the  defendant  is  an- 
swerable to  the  plaintiff  in  this  form  of  action ;  for 
an  occupation  by  the  sub-tenant  of  the  defendant  is, 
as  far  as  respects  the  plaintiff,  an  occupation  by  the 
defendant  himself  And  it  need  not  be  stated  in  the 
^  declaration  that  such  third  person  held  or  occupied  at 
the  defendant's  request,  it  being  sufficient  to  state  the 
legal  operation  of  the  agreement.  Therefore,  where 
th^  plainti^^  declared  in  the  common  form  for  use  and 
occupation  by  the  defendant  himself,  and  he  had  not 
in  fact  occupied  the  land,  but  there  was  evidence  to  go 
to  the  jury,  from  which  they  might  infer  that  there 
had  been  an  agreement  between  the  plaintiff  and  de- 
fendant, by  which  the  latter  was  to  take  the  land ;  and 
it  also  appeared  that  the  defendant  wished  to  receive 
rent  for  it  of  one  Ditchell,  who  had  been  in  the  actual 
possession,  though .  the  defendant  had  not  in  fact  re- 
ceivled  any  rent  from  him ;  and  the  jury  were  of  opi- 
nion that  there  had  been  such  an  agreement  between 
the  plaintiff  wA  defendant,  and  that  Ditchell  had  oc- 
cupied as  tenant  to  the  latter,  and  found  a  verdict  for 

the 

^  Birch  V.  Wright,  1  D.  &  £.  3S6,  &c. 
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the  plaintiff  accordingly ;  the  court  refused  a  rule  to 
«et  aside  the  verdict,  considering  that  the  questions  as 
to  the  existence  of  the  ^eement  and  sub-tenancy 
were  proper  for  the  consideration  of  the  jury^  In 
such  case  therefore,  the  pl£untiff  may  in  his  declara* 
tion  either  state,  according  to  the  fact,  that  the  de- 
fendant was  indebted  for  occupation  by  another,  at 
his  (the  defendant's)  request ;  or,  according  to  the  le- 
gal effect  of  the  fact,  that  he  was  indebted  for  occu- 
pation.by  himself,  ^f  which  the  occupation  by  his  sub- 
tenant or  bailiff  would  be  evidence  ^  But  the  latter 
IS  the  better  and  safer  mode  of  declaring,  because  it 
pursues  the  statute. 

A  declaration  in  assumpsit  by  husband  and  wife  for  in  action  by 
use  and  occupation,  stating  a  promise  to  both  of  them  **'?*•'**  •»* 
after  the  coverture,  cannot  be  sustained,  at  all  events 
without  stating  the  interest  of  the  wife;  because  in 
general,  no  ^contract  can  be  made  with  a  married 
woman,  no  promise  either  express  or  implied  gives  any 
interest  to  her ;  the  whole  results  to  the  husband,  and 
the  action  must  be  brought  in  liis  name  only.    The  ' 

cases  where  the  wife  has  been  sometimes  joined  are 
exceptions,  which  prove  this  rule;  but  they  only  shew 
that  in  those  particular  cases,  the  husband  may  astent 
to  give  the  wife  an  interest  in  the  contract,  by  joining 
her  in  the  action.  It  cannot  be  intended  that  the 
estate  in  question  is  the  wife's;  noi*  can  the  insertion 
of  the  wife  as  a  party  to  the  action  be  rejected  as  sur- 
plusage, it  being  intended  to  give  an  interest  to  the 
wife,  and  entitle  her  to  the  damages  by  survivorship\ 

It 

«*  BulU.  Sibbs,  S  D.  &  E.  327'    ^U.    «Bidgoo4v.  Way,  S  BUc 

1236. 
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Fdr  petit  It  is  how  clearly  settled  that  the  plaintiff  may  dc* 

customs.        ^i^j.^  jj^  indebitatus  assumpsit  for  petit  customs :  and 

where  the  declaration  contained  two  counts,  the  first 
of  which  set  out  a  prescriptive  right  in  the  plaintiff 
and  a  liability  in  the  defendant  t6  pay  them,  and  the 
second  was  a  general  indebitatus  assurhpsit  for  so  much 
money  due  to  the  plaintiff  for  petit  customs,  on  a  ge- 
neral demtifrer,  the  fcourt  unanimously  declared  that 
they  had  no  doubt  but  that  the  first  count  was  good, 
and  would  have  been  so  even  on  a  special  demurrer ; 
although  it  was  objected  that  petit  customs  could  not 
be  granted  or  prescribed  for.  They  gave  no  positive 
opinion  as  to  the  second  count;  biit  inclined  to  think 
that  also  well  enough,  upon  a  general  demurrer,  and 
that  if  the  defehdan't  had  pleaded  hbn  assumpsit,  the 
plaintiff  at  the  trial  woiild  have  been  obliged  to  prove 
his  title,  as,  in  assumpsit  for  monfey  had  and  received 
to  by  the  right  to  aii  office,  in  which  the  plaintiff 
must,  oh  non  assumpsit,  prove  his  rightfp 

Forcopyhold      It  scems  to  have  been  taken  for  granted  in  the  case 

in  Burrbw,  that  the  plaintiff  might  declare  in  assumpsit 
ifor  a  fine  due  on  the  defendant's  admission  to  a  cus- 
tomary temehent  witliin  a  manor;  for  the  only  question 
was,  wheiher  this  action  would  lie  against  the  defend- 
ant in  xhdX  case,  he  being  a  minor  at  the  time  wljeh 
the  fine  was  assessed^  In  a  subsequent  case  in 
Douglas,  the  first  count  of  tlie  declaration  fdr  Sfihes  was 
special,  but  tne  second  count  stated  generally,  that 
the  defehdah't  was  indebted  in  £9^ .  I  ^s.  4d.  for  a 
certain  other  fine  payable  from  him  to  the  plaintiff',  as 

lord 

"^  Mayor  of  txetcr  v.  Trimlet,  2  Wils.  35.    «  Evelyn  v.  Chichester, 
3  Bur.  1717- 
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lord  of  the  manot  of  Great  Tey,  for  his  admission  of 
the  defendant,  at  his  request,  to  certain  other  customary 
tenements,  parcel  of  the  manor,  to  be  held  by  him  and 
his  heirs  of  the  lord,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  manor,  by  certain  rents,  servicesj 
and  customs,  therefore  formerly  due,  &c.  The  defend- 
ant brought  a  writ  of  error,  and  assigned  the  following 
errors,  on  the  second  count;  viz.  first,  that  no  title 
appeared  in  the  plaintiff  to  the  fine,  and  a  title  ought 
to  have  been  stated,  and  that  no  custom  or  prescription 
was  alledged  for  the  fine ;  and  secondly,  that  it  was 
not  alledged  that  th6  fine  was  reasonable,  and  one  gross 
sum  appeared  to  have  been  assessed  for  divers  separate 
tenements,  whereas  distinct  fines  ought  to  have  been 
assessed  for  each  tenement  Lord  Mansfield  desired 
the  counsel  to  confine  himself  to  the  second  objection, 
considering  the  two  others  as  of  no  weight;  and  it  was 
only  upon  that  objection  that  a  venire  de  novo  was 
awarded"*.  Other  objections  were  taken  to  the  decla- 
ration in  this  case,  viz.  that  it  was  not  stated  how  the 
fine  was  assessed,  or  appointed  to  be  paid,  nor  that  the 
defendant  had  notice  of  it;  and*  that  it  was  not  sufii- 
cicntly  shewn  that  the  tenements  were  copyhold,  as 
they  were  not  alledged  to  be  demised  and  demiseable 
IVom  time  immemorial,  &c.  They  were  indeed  called 
customary ;  but  it  was  contended  that  they  might  be 
customary,  and  yet  not  copyhold,  or  subject  to  the 
payment  of  fines  upon  admissions.  It  was  not  denied 
that  indebitatus  assumpsit  would  lie  for  a  copyhold 
fine;  but  it  was  argued  that  all  the  circumstances 
above-mentioned  were  necessary  to  raise  the  assumpsit. 
However  none  of  these  objections  appear  to  have  been 

regarded, 

^  AsiU  V.  Graut,  Doug.  722. 
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regarded,  except  the  second.    Indeed  the  rest  appear 
to  have  been  over-ruled  in  previous  cases^ 

For  tolls.  It  has  also  been  determined  that  a  general  indebitatus 

assumpsit  will  lie  for  toUs^.  It  has  long  been  the 
practice  to  declare  for  tolls  in  this  general  way ;  and  it 
certainly  is  the  most  beneficial  for  the  plaintiff)  as  it 
does  not  suffer  him  to  be  turned  round  on  every  cap- 
tious objection  to  the  statement  of  his  title.  In  the 
case  cited  from  Wilson,  there  was  no  occasion  for  the 
court  to  give  any  opinion  whether  the  declaration  would 
have  been  good  on  a  special  demurrer,  because  the  dts- 
murrer  in  that  case  was  general^;  and  it  seems  that 
even  on  a  special  demurrer  the  indebitatus  count  in 
that  case  must  have  been  holden  good.  In  the  case  of 
Seward  and  Baker,  it  was  assigned  for  cause  of  demur- 
rer, that  it  did  not  appear  what  tolls  or  ilutics  were 
payable,  or  how  such  tolls  became  payable,  or  that 
they  were  reasonable,  or  that  any  goods  liable  to  the 
p^onent  of  them  had  been  imported  by  the  defendant, 
and  that  the  nature  of  the  debt  was  not  stated  with 
sufficient  certainty  to  enable  the  defendant  to  answer ; 
but  these  causes  of  demurrer  were  over-ruled.  In  tlie 
above  case  BuUer,  J.  observed,  that  the  practice  had 
been  universal  in  his  time,  to  declare  first  by  a  spe- 
cial, and  then  by  a  general  count  But  this  practici? 
^eems  to  have  prevailed  on  account  of  the  doubt  which 
formerly  existed  as  to  the  sufficiency  of  such  general 
counts,  and  now  that  is  clearly  established,  there  does 
not  appear  to  be  any  necessity,  or  reason,  for  inserting 

any 

^  Whitfield  9.  Hunt,  Doug.  797-  n.  155.  and  Duke  of  Devonshire 
•c.  Cradock,  H.  27  G.  2,  C.  B.  there  cited.  And  see  3  Bur.  17 17.  J  Se- 
ward  r.  Baker,  1  D.  &  E.  6i6.    ^  Per  Ashiurt,  J,  Id, 
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tny  special  count  in  cases  of  thU  nature.  Supposing 
an  actual  promise  had  been  made,  there  could  be  no 
doubt  but  that  the  genera!  form  of  declaring  would 
have  been  proper ;  and  the  court  cannot  judge  from  the 
record  but  that  there  has  been  an  express  promise.  The 
great  objection  raised  however  was,  that  the  claim  was 
against  common  right;  and  therefore  that  the  plaintiff 
must  shew  his  title.  But  where  indebitatus  assumpsit 
is  brought  for  a  fine  on  admission  to  copyhold  lands, 
or  for  the  profits  of  an  office,  the  court  are  not  informed 
by  the  record  what  tlie  pliuntiff 's  title  is,  nor  can  the 
defendant  know  on  what  title  the  plaintiff  means  to 
rely '.  In  assumpsit  greater  latitude  is  allowed  than 
in  debt;  in  the  fohnpr  of  which  actions,  the  only 
question  is  whether  there  is  sufficient  evidence  of  a 
legal  consideration  to  support  or  raise  the  promise 
stated.  It  is  true  that  Eyr^,  C.  J.  thought  tl^at  it  was 
extraordinary  to  admit  these  general  counts  in  the  cases 
of  tolls  and  copyhold  fines,  apd  wondered  that  the 
courts  ever  went  that  length^.  But  he  did  not^  nor 
was  he  called  upon  to  give  any  judicial, Qi»iiion  on  the 
subject,  /  ■  \ 

Although  it  is  not  sufficient  to  decla^jntuleliitatut  For  agUt* 
assumpsit  generally,  that  the  defendant  was  indebted,  J^'of"*" 
and  at  common  law  an  action  of  this  nature  could  not 
be  maintained  for  any  debt  concerning  the  realty;  yet 
the  plaintiff  might  declare,  in  this  form  of  action,  for 
any  debt  of  a  person^  nature,  and  in  respect  of  a  per- 
sonal thing,  when  severed  from,  or  iirhich  merely  took 
place  upon  the  realty:  thereibre,  where  the  plaintiff  de- 
clared that  the  defendant  was  indebted  for  agistment 

and 

^JJ.    "1  B.&P,  103,3.  JMte*19< 
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find  feeding  of  his  beasts  on  the  plaintiff's  ground,  and 
for  wheat  and  other  merchandizes  by  him  had  and  re- 
ceived, it  was  held,  on  a  writ  of  error,  that  the  pastur- 
ing, as  well  as  the  wheat,  &c.  be  ing  personal  things  ftjr 
which  assumpsit  would  lie,  the  declaration  was  good; 
and  the  judgment  was  affirmed**. 

For  growing       So,  the  plaiiitilF  may  declare  in  indebitatus  assump- 
*^^P*'  ^tV  for  divers  crops  of  wh^at,  or  tire  like,  sold  by  him 

to  the  defendant,  and  by  him,  in  cosisequeRce  oif  euc^ 
sale,  reaped  and  taken  to  his  own  use;  ^ad  oh  a  quati" 
turn  meruit^  in  coQsideration  of  his  having  permitted 
the  defendant  to  depasture  with  cattle  other  crops,  or 
the  moiety  of  other  crdps^  But  the  plaintiff  cannot 
declare  generally  for  crops  l>argained  and  sold,  orfm* 
fixtures  or  goods  sold  and  delivered,  or  the  Kke,  where 

* 

his  claim  arises  out  of  an  entire  agreement  for  a  lease; 
with  the  crops  and  fixitures  on  the  prtemises ;  for  by  ^o 
doing,  the  defendant  would  be  prevented  from  shew- 
ing a  defect  of  title  tp  grant  the  lease,  withoirt  whic|i 
thp  crops  and  fixtures  might  be  of  little  or  no  use  'to 
him.  In  such  case  therefore,  the  plaintiff  must  dcr 
clare  specially  vipon  the  agreement^ 

For  tithes.         The  plaintiff  may  declare  in  indebitatus  assumpsit 

for  tithes  arising  from  such  a  vicarage,  without  saying 
that  they  were  sold  or  delivered.  At  all  events  after 
verdict  such  a  declaration  will  be  good;  for  it  may  be 
intended  that  the  tithes  were  severed,  and  saying  timt 
the  defendant  was  indebted ybr  them  implies  that  they 
Vere  sold :  and  although  it  should  be  objected  that  the 

vicar 

"  Gardiner  v.  Bellingham,  Hob.  5.      °  Poiilter  r.  Killingbeck,  1  B* 
&  p.  397.    P  Neal  r. Viney,  1  Camp.  471.  iintc  12. 463. 
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»     ■ 

vicar  is  ^  have,  and  not  to  pay  tithes,  it  may  be  an- 
swered diat  an  abbot,  or  other  person,  might  have  had 
a  portion  of  them  out  of  the  vicarage,  which  is  now 
•  come  to  the  plaintiff  **. 

As  soon  as  a  negro  arrives  in  England  he  becomes  For  a  negro. 
free,  for  one  may  be  a  villain  in  England,  but  not  a 
slave.  In  a  villain  the  owner  has  a  property,  but  it  is 
an  inheritance;  in  a  ward  he  has  a  property,  but  it  is  a 
chattel  real.  The  law  takes  no  notice  of  a  negro;  and 
therefore  the  plaintiff  cannot  declare  in  indebitatus  as- 
sumpsit for  a  negro  brought  into  England,  and  sold  in 
this  country'.  Where  the  plaintiff  declared  in  that 
form  ,Qf .^.tjicta,  ibr  a  ijegro  sold  by  the  plaintiff  ,to  l^lie 
defendant,  to  wit,  at  JLondon,  &c.  ^Holt,  C.  J.  at  fir^t 
thought,  that  it  jshould  be  averred  .in  the  declaration 
that  the  sale  was  in  yirgiAia,  or  SQpf^e  other  country  by 
the  laws  of  which  i^egroes  are  saleable;  for  the  laws  of 
-England  do  not  extend  to  Virginia,  which  being  a  con- 
gui^ired  country  their  law  is  what  the  king  pleases,^  an(l 
qur  judges  cannot  te^  notice  of.it  but  as  set  forth. 
Afterwards  .Holt,  C.  J.  dixected  that  the  declaration 
should  l^e  amended,  .by  sayinjg  that  the  defendant  was 
indebted  to  the  plaintiff  for  a  negro  sold  here  at  I^ou- 
clou,  but  t^at  the  $aid  negro  at  the  tiipe  of  the  sale  was 
In  yirginia,  and  that  negroes  by  the  laws  and  statutes 
of  Virginia  are  salcijable  as  chattels'.  However,  the 
•reporter  adds,  that  the  Attorney  General  coming  in 
^d,  they  were  inheritances  and  transferable  by  deed 
though  not  without;  and  nothing  was  dc^e^ 

4  Wright  V.  Beal,  1.  Lev.  Ul  •  2  Sid.  223.  S.  C.     '  Smith  v.  Brown, 
Salk.  666.    '^  Id.    ^  Id. 
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CHAPTER  3CV, 


i|Sp5PH5ap^ 


OF  THE  COUNTS  ON   A   QVANTUM   MERUITji  Q^ 

QUANIVM   YALESANT. 


QMfihmi 
wbut 


Now  seem 
unnecessary. 


A  COUNT  on  a  jrtitfn/i/m  meruit  is,  where  the  plaitH 
•^^  tiflF  declares  that  in  consideration  of  his  having 
performed  some  personal  service  for  the  defendant  he 
promised  to  pay  him  so  much  2a  he  therefore  deserved^ 
and  then  states  how  n^uoh  he  deserved  for  such  service. 
A  count  on  a  quantum  valebant  is,  where  the  plaintiff 
declares  that  in  consideration  of  his  having  parted  with 
his  real  or  personal  property  to  the  defendant,  he  pro-, 
mised  to  pay  him  so  much  as  the  goods  or  lands,  &c. 
were  worthy  and  then  states  how  much  the  worth  of 
them  was.  At  this  day,  there  can  be  no  doubt  what-, 
ever  but  that  a  count  on  a  quantum  meruit^  or  quaui 
turn  valebant^  is  good,  although  it  was  once  doubted | 
for,  id  certupi  est^  q^o4  certum  reddi  potest. 

Formerly,  the  plaintiff  in  declaring  for  a  simple  con* 
tract  debt  in  fi^sumpsit,  instead  of  adopting  the  pre^ 
sent  short  form  pf  aL  count  in  indebitatus  assumpsit^  in^ 
hi9  first  count  «et  ib^l^  all  the  particulars  of  the  con? 

tract. 


*  Cm.  Jact  arc.  ^1 9.    ^  Cro.  Elis.  149* 
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tract,  so  that,  lest  he  should  fail  in  proving  the  parti-* 
eulars  of  the  special  contract  as  laid,  it  became  neces- 
sary for  him  to  declare  in  another  count,  upon  a  quan^ 
turn  mef*uit  or  valebant^  in  order  to  recover  as  much 
as  the  law  would  allow  him  where  no  special  contract  is 
made''.  But  since  the  present  general  form  of  declar- 
ing in  indebitatus  assumpsit  has  been  introduced, which 
does  not  confine  the  plaintiff  to  recover  any  certain 
sum,  these  quantum  counts  (as  they  may  be  called, 
with  as  much  propriety  as  the  others,  indebitatus  counts) 
appear  to  be  in  general,  if  not  always  unnecessary*^. 
But  as  the  practice  of  adding  them  is  still  universally 
continued,  the  follo\ving  observations  may  be  found 
useful. 

Although  there  is  a  distinction  between  a  quantum  Distinction 
meruit  and  a  quantum  valebant,  the  former  being  more  gl^ZTmer. 
properly  applicable  to  a  promise  to  satisfy  plaintiff  for  ^^  ^wm. 
his  personal  service,  and  the  latter  for  his  property*, 
yet  many  pleaders  apply  the  former  to  both  cases,  and 
there  seems  to  be  no  reason  why  they  may  not  be  used 
indiscriminately';  for  it  may  with  propriety  be  said, 
that  a  man  deserves  a  certain  sum  for  his  property,  or 
that  his  service  or  labor  is  worth  so  much.    Of  the  two 
indeed,  the  count  on  a  quantum  meruit  is  most  spoken 
of  in  our  law  books,  and  most  frequently  used ;  thus, 
it  is  very  common  to  declare  that  in  consideration  of 
the  plaintiff's  providing  meat  and  drink,  &c.  for  the 
defendant^   or  of  his  suffering  the  defendant  to  use 
and  occupy  his  land,  &c.  the  defendant  promised  to  pay 
him  as  much  i)s  he  deserved.    The  case  next  cited  fur* 

nishes 

<^  3  Blac.  Com^  294.  Ante  1,2.      ^2  Saund.  122.  n.  2.  ace.      *  3 
Jklod.  ISO.     '  Salk.  5i8. 3  Keb.  6lO. 
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nishefl  an  instance  where  the  plaintiflr  declared  on  n 
quantum  meruit  for  goods^  and  no  objection  was  made 
ou  that  account 

Averment  of  In  a  couut  on  a  quantum  meruit  or  quantum  vale-^ 
iver&ity.  ^^f^f^  ^ftet  a  count  on  an  indebitatus  assumpsit  for  the 
same  consideration,  it  is  usual  and  proper  to  state  it  to 
be  another  or  d^erent  consideration  from  that  men- 
tioned in  the  previous  count,  to  avoid  .the  appearance 
of  duplicity;  and  if  the  consideratiooa  shcmid  appesit 
to  be  the  same  an  both  counts,  thou^  the  promises  are 
stated  to  be  different,  it  seems  that  the  declaration,  or 
at  all  e vesnts  one  of  the  counts  would  be  had  upon  spe* 
cial  demurrer  for  duplicity.  Where  one  of  the  counts 
in  the  declaration  was  an  indebitatus  assumpsit  fcnr 
dieting  J.  S.  at  the  defendant's  request,  to  which 
there  was  a  demurrer;  and  these  was  another  count  on 
a  quantum  meruit  for  dieting  the  said  J.  S.  for  the 
same  time  as  mentioned  in  the  first  count :  Holt,  C.  J. 
said,  that  the  plaintiff  could  not  declare  on  two  agree^ 
ments,  both  for  the  same  thing  at  the  same  time ;  fbr 
in  such  case,  the  last  will  destroy  the  first,  and  the 
last  only  stand ;  the  .way  had  been  to  aver  the  person 
to  be  different,  and  that  is  the  right  way  where  an  in- 
debitatus  asswnpsit  and  quantum  meruit  are  brought 
for  the  same  thing.  The  plaintiff,  he  said,  ought^  to 
have  multiplied  J.  S.  as  often  as  he  multiplied  his 
counts.  The  court  therefore  directed  the  plaintiff  to 
enter  a  non  prosequitur  upon  all  the  counts  but  the 
first,  and  to  take  Judgment  upon  that;  and  so  it  was 
done'.  However,  the  most  usual  and  proper  way,  as 
it  seems,  in  such  case  is,  to  aver  the  things  provided 

to 

«  Hart  V.  Longfield,  7  Mod.  149.  ^ofrafe  tmUAjS,  499. 
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te  be  difTerent^  instead  of  the  persons ^  and  the  objec- 
tUMQ  seems  to  be  more  to  the  last  than  the  first  coiuxt, 
where  ther€  is  no  averment  of  diversity  in  tlie  last. 
No  advantage  can  be  taken  of  such  aa  objection  after 
verdict,  at  all  events  where  the  considerations  do  not 
necessarily  appear  to  be  the  same ;  for  where  the  plain* 
tifF  declared  in  >one  count,  that  the  defendant  on  the 
6th  May  promised  to  pay  him  so  much  per  week,  for 
ISO  M^eeks  diet  then  past^  and  in  another  count,  that 
haviqg  '^nd  him  diet  for  the  same  number  of  weeks 
|;hen  past,  the  defefidant  promised  to  ;pay  the  worth  of 
ft,  and  that  it  was  worth  «o  much  per  week  (being  a 
fium  of  the  same  amount  as  mentioned  4n  the  previous 
count)  after  verdict,  it  was'moved  in  arrest  of  judg- 
ment, that  the  weeks  in  the  quantum  meruit  ^txt  not 
said  to  be  other  than  those  in  theoount  on  the  special 
promise,  so  that  the  defendant  appeared  to  be  twice 
charged  for  the  same  thing.  But  the  objection  was  not 
allowed,  because  they  did  not  nec*essarily  appear  to  be 
the  same,  and  without  necessity  the  court  would  not 
intend  thein  to  be  so ''. 

It  Aiay  be  obser\'ed,  that  what  is  a  sufficient  descrip-  Statement  of 
tion  of  the  consideration,  or  cause  of  the  debt,  in  ind^-  tion*&c?"in 
tbitatus  assumpsit  will,  in  general,  also  be  sufficient  in  genera). 
^declaring  on  a  quantum  meruit^  or  quantum  valebant; 
for  the  consideration  usually  appears  to  be  executed  in 
the  one  as  well  as  the  other,  and  so  cannot  be  traversed 
pr  put  in  i^sue  by  itself.     Besides,  the  plaintiff  may 
;take  notice  of  the  particulars,  or  inform  himself  by 
(taking  out  a  judge  s  summons  for  them  in  the  one  case 
•jw  well  as  the  other*.    But  it  is  otherwise  where  the 

consideration 

**  West  V.  Troles,  Salk.  213.    *  Ante  494.  tt  vide  Cro.  Car.  573. 
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consideration  is  executory,  u  it  is  sometimes  in  declarr** 
ing  on  a  quantum  meruit^  or  valebant,  as  will  appear 
fVom  the  cases  which  will  be  presently  cited.  The 
following  is  an  instance  in  support  of  the  first  part  of 
the  above  observation.  The  plaintiff  declared  that  in 
consideration  be  had  found  the  defendant  sufficient  meat, 
drink,  washing,  and  lodging,  for  divers  mcmths  last 
^  past,  he  promised  to  pay  him  so  much  as  he  deserved,  and 
averred  that  he  deserved  so  much.  Upon  non  assump- 
sit  pleaded,  and  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment  that  the  declaration  was  uncer- 
tain,  as  to  the  time,  and  number  of  months.  But  Holt, 
C.  J.  held,  that  a  certainty  as  to  time,  was  no  more 
material  than  as  to  things,  which  had  been  often  adjudged 
to  be  unnecessary^.  It  is  enough  to  shew  how  much 
the  plaintiff  deserved  \  There  is  also  case  in  Lut« 
wyche,  where  the  second  count  of  the  declaration 
stated  that  the  plaintiff,  on  such  a  day,  at  the  request 
of  the  defendant,  had  bargained  and  sold  to  him  cer* 
tain  goods  for  ^63.  lis.  6d.  whereof  the  defendant^  at 
the  time  of  the  bargain  and  sale,  had  paid  the  plaintiff 
Qs.  6d.  in  part,  and  the  defendant  promised  to  pay  him 
^63.  lOs.  residue  of  ^63.  12*.  6d.  on  request.  After 
judgment  by  default,  and  a  writ  of  enquiry  returned,  it 
was  objected  in  arrest  of  judgment,  that  no  consideration 
was  alledged  for  the  second  promise.  But  it  was  an- 
,  swered  that  the  consideration  was  apparent  in  itaelf^ 

the  contract  being  for  goods  sold ;  and  therefore  this 
exception  was  over-ruled'.  So,  where  the  plaintiff 
declared,  that  the  defendant,  being  indebted  to  him  in 
«£10  for  horsemeat,  in  consideration  thereof,  promised 
to  pay  him  so  much  as  he  should  therefore  deserve; 

after 

i  Cfo.  Car.  579-     ^  Snow  v.  Firebrase,  i  Salk.  657*    '  Remiogton 
V.  Taylor,  1  Lutw.  S36, 7< 
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efter  verdict,  it  was  moved  in  arrest  of  judgment,  that 
a  sum  certain  could  not  be  a  consideration  for  an  un- 
certainty,  and  if  the  jury  bad  given  ^11.  the  debt  of 
^iO.  could  never  be  a  good  consideration  for  more"*. 
But  the  court  held  the  declaration  to  be  well  enough, 
and  that  the  plaintiff  had  his  election  to  bring  his 
action  upon  either  the  certain,  or  uncertain  demand  ". 

The  same  certainty  of  persons  is  necessary  in  a  Certainty  of 

.  ,  ,  .       persons. 

count  upon  a  quantum  meruit^  or  valebant^  as  an  in- 
debiiatus  asmmpsit.  On  the  other  hand,  the  same 
certainty  as  is  sufficient  in  the  one,  is  sufficient  in 
the  other.  In  a  quantum  meruit  for  horses  hired  by 
the  plaintiff  to  the  defendant,  the  count  was  super  se 
assumpsit,  and  exception  was  taken,  for  not  saying  who 
promised.  But  it  was  disallowed,  because  it  could  not 
be  intended  but  that  the  defendant  promised:  and, 
the  promise  being  created  by  law,  the  plaintiff  bad 
Judgment  But  it  was  said,  if  the  promise  be  collate- 
ral, it  must  be  positively  expressed  by,  and  to  whom 
it  was  made^ 

Anotiier  objection  taken  in  the  same  case  was,  that  Time  and 

no  place  was  alledged  where  the  second  promise  was  ^  *'  ^' 

made;  but  to  this  it  was  answ^ed,  that  as  nothing  but 

the  amount  of  the  damages  was  to  be  ascertained,  and 

that  might  be  done  by  any  jurors  of  the  county,  the 

want  of  a  venue  was  not  material ;  and  this  exception 

was  also  accordingly  disallowed^.     The  observations 

as  to  the  laying  the  time  apd  place  in  indebitatus 

Assumpsit^  fully  apply  to  counts  on  a  quantum  meruit 

or  valebant  '^. 

It 

*  8  D.  &  E.  87.  5  Easi  230.  "  Squire  v.  YcnJon,  XI  Mod.  134. 
<»«ymballv.  Cook,2  Keb.  715.jp/. 97-  Lutw.S3S.S.  C.citcd  by  Puweli, 
J.  Et  vide  ante  92,  &c.    p  Id.    ^  Ante  443^  &c. 
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Not  said,  It  is  enouffh  to  say  that  the  defendant  promised  tli€5 

deserv^ed^'for  pl^^i^tiff  ^^  P^Y  l^°a  SO  m]iich  hc  deserved,  leaving  out 
the  goods,      tlie  word  "  as/'    And  where  there  are  but  two  person^ 

mentioned  in  the  record,  though  it  is  not  said  who 
deserved,  it  must  be  intended  the  plaintiff.  So,  though 
it  be  not  expressly  stated,  it  must  be  taken  that  the 
promise  and  averment  applied  to  the  consideration 
mentioned  in  the  count;  at  all  events,  after  verdict 
For  where  the  plaintiff  declared  that  in  consideration 
that  such  and  such  merchandize  had  been  transported 
to  him,  the  defendant  promised  to  pay  tantas  denario- 
rum  summaspro  transport  at  tone  merckandiz.  pr  (Edict, 
rationabiliter  habere  meruisset,  and  it  was  averred 
that  he  deserved  so  much;  after  verdict  for  the  plain- 
tiff on  tion  assumpsit^  a  writ  of  error  was  brought, 
list,  because  the  word  qtiantum  was  wanting ;  2dly, 
because  it  was  not  said  who  deserved ;  and  Sdly,  be- 
cause it  did  not  appear  for  what  goods  the  money  was 
deserved.  But  the  judgment  was  affirmed :  and  the 
court  held  that  tantum  was  enough,  and  meruisset 
signified  as  much  as  ipse  meruisset;  and  it  must  be 
intended  after  a  verdict,  that  the  transporter  deserved 
the  money  for  transporting  the  goods  previously  men- 
tioned, as  otherwise  the  verdict  could  not  have  been 
given^ 

"  Should  de-  Nor  is  it  any  ground  for  reversing  a  judgment  by 
^rfl^^  default,  that  in  the  tfounton  the  quant  um'valebant^  the 
serve."  promise  is  stated  to  be  to  pay  the  plaintiff  so  much  as 

he  ^should  reasonably  deserve,  instead  of  so  much  as 
he  did  deserve,  as  it  should  have  been,  with  reference 

to 


*■  Glover  -o.  Rogers,  Sklk.  557.  2  Ld.  Raym.  1155.  S.  C.  And  sec  I 
I.utw.  T36,  7' 
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to  the  fime  of  the  promise.  Notwithstanding  such  an 
objection,  in  a  case  in  the  time  of  Jac.  2.  the  judgment 
was  affirmed,  on  a  writ  of  error,  though  the  judgment 
was  by  default,  and  entire  damages  were  given  on  the 
enquiry  *. 

However  where  the  consideration  is  executory,  as,  «  Deserved'' 
in  consideration  that  the  plaintiff  would  provide  meat  ^?^  "  should 
and  drink,  it  is  obviously  improper  to  say  that  the 
defendant  pr6mised  to  pay  him  as  much  as  he  deserved^ 
though  if  the  plaintiff  so  declare,  in  one  of  the  counts 
of  his  declaration,  it  will  be  no  ground  for  arresting 
the  judgment  after  verdict  witli  entire  damages,  on 
non  assumpsit  \  for  the  court  must  take  the  words 
used  in  the  declaration  to  have  been  the  very  words 
of  the  promise,  as  if  they  had  been  put  into  writing 
by  the  party,  in  which  case  the  court  ought  not  to 
construe  theip  in  their  strict  grammatical  sense,  so  as 
to  make  the  promise  void,  but  in  such  a  way  as  to  an- 
swer the  intent  of  the  parties,  which  plainly  was  that 
the  defendant  should  pay  as  much  as  the  plaintiff 
should  deserve  to  have*. 

The  above  are  instances  to  shew  that  the  plaintiff  Averment  of 
may  in  casts  of  this  nature,  dedaie  upon  the  considc-  considera- 
ration  or  cause  of  the  debt  either  as  executed  and  ^*<;**»  ^^  «•"• 
past,  or  as  executory  merely.     Where  the  plaintiff  de- 
riares  by  way  of  quantum  meruit  or.  valebant  on  an 
executed  consideration,  there  is  no  occasion  for  any 
further  averment  except  the  amount  of  the  sum  due. 
But  where  he  states  the  consideration  to  be  executory 
he  must  aver  the  execution  of  it     The  two  next  cases, 

together 

» Bowyer  o.  Lenthal,  3  Mod.  190.  Clerk  v.  Udall,  2  Ld.  Raym.  S35. 
S.  P.    <  Moverley  o.  Lay,  Salk.  557.  2  Ld.  Raym.  1223.  S.  C. 
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together  with  the  observations  made  in  a  previoui 
page"",  will  be  enough  to  give  a  general  idea  of  what 
averments  are  sufficient  in  cases  of  this  nature.  It 
should  be  observed  however  that  in  common  cases,  it 
is  always  usual  and  proper  to  state  the  consideration 
of  a  quantum  meruit  or  valebant  to  be  executed  in 
one  of  the  counts  at  least ;  nor  is  it  in  general  neces- 
sary to  declare  otherwise. 

Averment  of      Where  the  plaintiff  declared  that  on  the  8th  June, 
entertain-      Jq  consideration  that  he  would,  at  the  defendant's  rc- 

roent  fur- 

aished.         quest,  entertain  and  board  him  and  his  retinue,  and  find 

and  provide  victuals  and  lodging  for  them,  and  meat 
for  their  horses,  when  they  should  please  to  come  to 
his  (the  plaintiff's)  house,  the  defendant  promised 
to  pay  him  so  much  money  for  the  same  as  he  should 
reasonably  deserve ;  and  the  plaintiff  averred  that  on  tlie 
8th  June,  and  divers  other  days  afterwards,  he  did 
furnish  such  entertainment,  &c.  as  often  as  the  defend- 
ant pleased  after  that  day  to  come  to  the  house^  and 
that  he  deserved  so  much :  the  defendant  demurred, 
first,  because  the  declaration  did  not  state  the  parti- 
cular  times  when  the  defendant  came  to  the  house; 
secondly,  because  it  did  not  shew  that  he  came  there 
at  all  after  the  8th  June ;  and  thirdly,  that  the  count 
was  generally  defective  and  uncertain.  But  upon  de* 
bate,  judgment  was  given  for  the  plaintifP:  because, 
9fi  it  seems,  the  action  was  founded  on  the  .promise, 
and  not  the  duty;  and  the  panticulars  would  have  pro- 
duced prolixity,  and  were  in  the  knowledge  of  the  de* 
limdaut. 

So, 

'  Salk.  557^  1  Lutw.  236.  Ante  458,  9-  4/ !•     "  Jenny  v.  Jenny,  T. 
lUym.  S. 
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So,  where  an  attorney  declared  on  a  promise,  that  if  Prosecution 
he  would  prosecute  a  suit  at  law  fpr  the  diefendatit^  he  ^  *" 
would  give  him  three  shillings  and  fout-pehce  every 
term ;  and  if  h6  woUld  solicit  another  suit  in  chahcery 
for  him^  and  disburse  money  to  counsel^  &c  he  would 
repay  him^  and  give  him  so  much  for  his  salary ;  and  it 
Was  averred  that  he  did  |>rosecute  and  solicit  the  JSuItSj 
and  pay  diviers  sums  of  money  to  counsel,  &c.  amount-- 
ing  to  sd  much;  on  a  writ  of  etror,  it  waS  resolved 
not  lieceUsary  to  alledge  the  particulars,  becauise  ih6 
action  was  not  grounded  on  the  duty,  as  the  action  of 
debt^; 

Whethei^  the  coiint  be  upon  a  quantum  meruit^  or  Ayerment  of 
valebant^  a$  in  either  case  the  sum  to  be  p^d  is  not  ^*'^****- 
ascertained  by  the  promise  stated,  the  plaintiff  miii^t, 
as  in  all  other  cases  of  that  nature  aver  the  facts  ne- 
cessary to  ascertain  it,  viz;  if  the  count  be  upon  a 
quantum  mertit^  that  the  plaintiff  deserved  tb  have 
so  much  for  his  service,  or  if  the  count  be  upon  a 
quantum  valebant  that  the  property  ih  iquestion  wail 
worth  so  much.  In  either  of  these  cases>  the  sum  al^ 
ledged  is  not  material  to  be  proved  as  laid;  It  is  duf* 
ficient  if  so  much  be  laid  as  will  cover  the  plaiiittff 'ft 
demand;  It  is  therefore  usual  and  prbpeir  tb  lay  rather 
more  than  less  than  th^  fact  If  th«  plaintiff  declare 
for  several  things^  it  is  not  necetoary  to  shew  hov 
hiuch  he  deserved  or  was  entitled  tb  haVe  for  each  of 
them.  One  general  allegation  of  a  certain  sum  is  suffix 
tieut;  because  damages  are  only  to  be  recovered  iii^ 

tfab 

^  Pratt  fr*  Ba&ki,  t,  llAym.  8.  Antt  147i  9. 
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this  action*.  At  all  events,  if  the  value  of  one  of 
the  things  be  shewn,  and  they  are  all  of  the  same  sort, 
it  must  be  intended,  after  verdict,  that  the  plaintiff 
was  to  have  been  paid  for  them  all  at  the  same  rate. 
Therefore  w^here  the  plaintiff  declared^  that  in  con- 
sideration he  would  deliver  as  many  quarters  of  malt  to 
J.  S.  as  he  would  receive  before  such  a  day,  the 
defendant  promised  to  pay  such  sums  of  money  as  the 
malt  should  be  worth  before  that  day;  and  averred 
that  he  delivered  so  many  xjuarters  of  malt,  shewing 
the  value  of  each,  on  non  assumpsit  pleaded  as  to 
part,  and  payment  as  to  the  residue,  and  verdict  for 
the  plaintiff,  he  had  judgment:  for  Wray  said,  that  as 
the  value  of  every  quarter  was  shewn,  it  should  be  in* 
tended  that  the  defendant  was  to  pay  according  to 
that  rate^  Where  the  declaration  stated  that  the  de- 
fendant by  careless  driving  his  coach  broke  a  pipe  of 
wine  of  the  plaintiff's,  so  that  part  of  the  wine  run  out 
.  and  was  lost,  and  the  defendant  being  arrested,  promised 
the  plaintiff  that  if  he  would  forbear  to  sue  him  he  would 
pay  the  amount  of  his  loss,  it  was  moved  in  arrest  of 
judgment,  that  the  declaration  did  not  state  how 
much  the  wine  spilt  was  worth;  but  Glyn,  C.  J.  said, 
that  the  defendant  was  bound  to  take  notice  of  the 
fact,  and  the  jury  had  made  it  certain  by  their  ver- 
dict   Accordingly,  the  plaintiff  had  judgment '• 

Notice.  It  is  said  to  have  been  adjudged,  that  if  a  man  de^ 

clare  on  a  promise  to  pay  so  'much  for  his  board  as 
should  be  re&sonablc,  and  the  plaintiff  alledge  a  de>- 

mand 

*  Saunder*s  case,  3  Rol.  Rep.  96.     J  Royle  «•  Bagshaw,  Cio.  Elif . 
149.    *  Fowke  V.  Prcscot,  Sty.  458. 
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inand  of  paymdnt^  although  he  do  not  itaie  any  cer- 
tain sum  to  have  been  demanded,  or  that  any  notice 
was  given,  yet  the  declaration  is  well  etiough ;  the 
reason  of  which  seems  to  be  that  he  was  privy  to  it^ 
and  therefore  ought  himself  to  take  notice  of  the  fact.  ^ 
But  if  the  plaintiiF  declare  for  work  and  labour,  he 
shall  not  demand  any  certain  sum,  but  declare  for  as 
much  as  he  deserved,  and  the  quantum  to  which  he  is 
entitled  is  issuable  \  And  where  the  demand  appears 
to  be  for  manufacturing  goods  of  the  other  party,  he 
who  ha^  manufactured  the  goods  should  shew  how 
much  he  deserved  for  so  doing,  and  notice  of  it  to  the 
other  party,  inasmuch  as  it doe&  not  lie  in  his  knowledge  ^ 
In  such  case  therefore^  notice  should  be  specially  al- 
ledged,  with  a  time  and  place.  But  this  is  not  in  ge- 
neral necessary,  in  declaring  on  a  quantum  meruit  or 
valebant}  for  Where  the  plaintiff  declared  on  a  quan-^ 
turn  meruit  for  goods  sold,  alledging  notic^  of  the 
value,  but  not  stating  where  the  notice  was  given,  on 
demurrer,  the  court  held  that  the  notice  was  not 
traversable;  for  the  buyer  must  know  the  value^ 
and  may  tender  what  he  conceives  to  be  the  amount 
of  it,  and  plead  the  general  issue  to  any  further  de- 
mand "".  If  no  notice  need  be  alledged,  of  course  it 
is  not  necessary  to  shew  the  time  or  place  of  notice. 

*    It  has  been  shewn  in  a  former  part  of  this  work, 
that  if  the  promise  declared  on  be  to  pay  a  collateral  Request 
sum  on  request,  a.request  must  be  specially  alledged, 
V  with 

»  1  Rol.  Rep.  S86.    ^  BrOcklesby  t».  BrOcklesby,  1  Rol.  Abr.  46C. 
fl  36.    '  Lomax  v.  Boyl,  S  Keb.  610. 
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with  time  and  place,  because  it  is  part  of  the  execu^ 
tion  of  the  contract^  and  traveisable  ^ ;  yet  no  special 
allegation  of  a  request  is  necessary  where  the  promise 
is  to  pay  an  antecedent  debt,  on  the  principle  that  the 
commencement  of  the  action  is  in  such  case  a  suf« 
ficient  request,  if  it  be  necessary  to  suppose  any  re- 
quest at  all*.  Many  of  the  old  cases  on  the  necessity 
of  alledg^ng  a  special  request'  would  not  now  it  seems 
be  considered  as  law*.  And  although  the  above  doc* 
trine  has  frequently  been  made  the  subject  of  regret\ 
it  is  now  too  firmly  established  to  admit  of  a  doubt 

Bieach*  Enough  has  been  already  said  respecting  the  assign- 

ment of  a  breach  consisting  of  the  non-payment  of 
money  ^  This  is  always  the  case  with  respect  to  the 
assignment  of  the  breach  on  the  geneial  or  common 
counts,  as  they  are,  sometimes,  irom  the  frequent  use 
of  them,  called.  It  follows,  that  whenever  the  de- 
claration merely  consists  of  those  counts,  the  general 
breach  will  be  sufficient.  Where,  as  is  frequently  the 
case,  the  general  breach  at  the  end  of  the  declaration 
is  meant  to  be  confined  to  those  counts,  though  there 
are  other  special  ones  in  the  declaration,  ;t  usually  is 
and  ought  to  be  so  assigned  as  to  refer  to  the  common 
counts  only ;  though  it  does  not  s^pear  that  any  ad* 
vantage  could  be  taken  in  consequence  of  it's  not  being 
so.  The  usual  and  proper  form  however,  in  such  case^ 
is,  that  '^  the  defendant,  not  regarding  his  promises  io 
the  latter  counts,  (stating  the  number  of  the  common 
counts)  has  not  paid  the  sums  in  those  counts  mentioned 
or  any  part  thereof,**  to  the  plaintiff     If  tlie  general 

breach 

*  Ante  232,  Sec.  «  Jnte  254.  '  Cro.  Eliz.  73.  85.  91.  Cro.  Jac. 
183.  c  Yelv.  66.  I  Str.  88,  Ante  232,  &c.  »  1  B.  &  P.  59,  60, 
>  Ante  258, 9. 
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breach  be  intended  to  refer  to  some  or  one  of  the 
special  counts  also,  that  count  should  be  expressly 
alluded  to,  by  the  order  in  which  it  stands  in  the  de- 
claration; as,  the  first,  or,  third  count.  The  common 
breach  usually  contains  a  special  avcnnent  of  a  re- 
quest, of  all  the  sums  the  non-payment  whereof  is 
alluded  to ;  but  this  is  unnecessary,  where  it  is  in- 
tended to  be  confined  to  the  common  counts  only,  for 
reasons  before  mentioned^;  though  it  may  be  neces- 
sary, if  the  breach  of  a  collateral  and  special  promUe 
for  the  payment  of  money  is  meant  to  be  included  in 
it*".  In  assigning  a  breach  in  actions  by  assignees  of 
a  bankrupt,  or  by  or  against  baron  and  feme,  exe- 
cutors or  administrators,  &c.  it  should  always  appear 
and  be  stated  that  the  money  is  still  unpaid.  The  da- 
mages in  respect  of  the  common  counts  are  always  ge-  ' 
neraP,  and  included  in  the  usual  allegation  at  the  end  of 
every  declaration  in  assumpsit,  '*  To  the  damage  of 
the  plaintiff  of  so  much,  and  therefore  he  brings  his 
suit,  &c".  If  the  declaration  be  by  assignees,  or  exe- 
cutors, &c.  as  such,  it  should  conclude  to  their  da- 
mage as  assignees,  or  executors,  Scc."^  The  omission  of 
pledges  is  not,  in  aiiy  case,  even  cause  of  special  de*> 
murrer%  nor  can  the  superfluous  allegation  of  them 
vitiate ;  but  the  statement  of  them  is  a  consideration 
of  a  mere  elementary  nature,  which  does  not  require 
particular  investigation  in  a  work  of  this  sort. 

^  Ante  248,  &c.    ^  Ante  232.    ^  Ante  282, 3.    "  Vide  ante 
^  Putler  V.  Baily,  E«  2&  Geo.  3.  M.S.S.  3  D.  &  £.  157. 
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AVING  considered  the  different  forms  of  decla-  Different 


ration  in  assumpsit  we  now  come  to  consider  fortsofp*^^ 

''  .  in  assumpsit. 

the  several  subsequent  pleadings  in  this  action.  Pleas 
in  assumpsit  are  of  five  different  descriptions;  viz.  first, 
in  denial:  secondly,  in  avoidance;  thirdly,  in  perform- 
ance ;  fourthly,  in  excuse  of  performance ;  and  fifthly 
and  lastly,  in  discharge.  Each  of  these  different  sorts 
of  pleas,  and  the  replications,  &c.  thereon,  will  be  se- 
parately taken  into  consideration;  after  which,  the 
pleadings  in  actions  of  assumpsit  against  executors, 
&c.  will  be  fully  considered.  Generally  speaking, 
either  of  the  above  sorts  of  pleas  may  be  pleaded, 
whether  the  declaration  be  in  special,  or  general  as- 
sumpsit; but  there  are  exceptions  to  this  rule,  as  some 
particular  pleas  are  only  pleadable  where  the  demand 
is  certain  or  capable  of  being  reduced  to  a  certainty, 
and  does  not  sound  in  unliquidated  damages.  Thus,  a 
plea  of  tender,  or  set  off,  cannot  be  pleaded  to  a  de- 
claration in  assumpsit  for  uncertain  and  unliquidated 
damages,  but  only  where  the  action  is  brought  for  a 

certain 
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pertain  debt  or  demand,  or  \yhat  is  capable  of  being 
reduced  to  a  certainty.  The  reason  seems  to  be,  that 
where  the  defendant's  liability  is  uncertain,  in  conser 
quence  of  his  own  breach  of  contract,  and  only  to  be 
ascertained  by  a  jury,  he  shall  not  be  at  liberty  to  force 
the  plaintiff  to  trial  at  his  peril,  by  making  himself 
judge  of  thp  amount  of  the  plaintiff's^  claim. 

Pleas  in  ger  Pleas  in  denial  in  ^sumpsit  may  be  either  g^neral^ 
I^peciaWe-  ^  special.  General  pleas  in  denial  are  call^  general 
niai,  distin-  jssues,  because  in  one  general  and  concise  form  of 
|f  the  cvi-  pleading,  they  put  i©  issue  the  whole  of  the  declara^ 
dcnceadmia^  tion;  though  in  languag?  they  are  confined  to  one 

$ible  on  the  .     ,      ^,-         ...  ,  .         ,         v      i 

fbti^er,  in  particular  allegation  ip  \t^  as,  by  paying  that  the  de- 
g^epcral.        fendant  did  not  make  the  promise,  o^  that  he  is  not 

guilty  of  the  breach  of  propiise  alledge^  ^n  the  decla- 
ration. Assumpsit  (which  is  a  species;  of  action  on 
the  case)  b^ingan  action  qf  modem  invention,  tpget  rid 
of  thp  lazv  wagpr^  which  lay  ix\  the  ancient  actions  of 
debt  and  detinue,  the  general  i^sup  was  ^q  formed 
that  almost  every  soft  of  defence  might  be  givcp  in 
evidence  under  it  j  thus,  the  action  bping  founded  o^ 
a  contract,  and  the  trespass  to  the  plaintiff  i|i  the  noui 
performance  of  it,  the  g^eral  issue  Is  non  assumpsit^ 
(instead  of  not  guilty,  asi  it  was  formerly)  aiid  on  thi^ 
issue,  every  thing  may  be  giv^n  iu  ? vidpi^ce  which 
disaffirms  the  (rcyi tract,  for  that  goes  to  the  gist  of  the 
action,  since  if  there  l>e  no  contract  tQ  he  p^^ormed 
at  the  time  of  the  commenceipent  of  thg  action,  there 
can  be  no  trespass  in  the  non-performauce  of  it ;  an4 
'  therefore  this  issue  not  merely  puts  the  plaintiff  ou 
proof  of  the  contract  laid,  and  lets  in  evidence  of  any 
matter  in  avoidance  of  it,  but  also,  in  general,  any 
^att?r  in  performance,  excuse  of  performance,  or  dis* 

f barge. 


I 


Iir   DENIAL.  4^ 

phargei  thus,  ^  r^leas^  goes  to  the  gist  of  the  actioQ, 
for  it  shews  thpfe  was  np  contract  to  be  performed  at  the 
time  tlie  aption  >yas  commenced,  and  if  so,  it  equally  ne- 
gatives any  tr^pass  in  the  non-perfonnance  of  it,  as  if 
the  contract  were  originally  void  or  voidable,  by  the 
commbn  or  statute  law,  or  it  was  performed,  or  there 
was  an  expuse  for  it's  i^on-performance.  It  has  been 
said,  that  the  gist  of  this  action  is  the  fraud  or  deceit 
on  the  plaintiff^  in  th^  defendant's  not  perfonning  his 
promise,  in  consequence  of  the  plaintiff's  reliance  on 
^hich  he  is  damnified '^j  ai^d  there  can  be  no  delusion 
pr  frau4  to  the  plaintiff,  at  the  time  of  the  action 
lirought,  ^n  not  performing  that  which  in  contem- 
plation of  law  did  not  existj  nor  could  he  rely  on  that 
whic|i  h^d  ^o  being ;  so  that  if  there  was  not,  in  con- 
templation of  law,  a  contract  which  remained  to  be 
peiform^d,  at  the  time  of  the  commencement  of  the 
Action,  an(i  the  non-performance  of  which  was,  in  law, 
a  trespass  or  injury  to  the  plaintiff,  any  matters  in 
proof  of  that  need  not  be  pleaded  specially,  but  may 
be  give^  ^n  evidence  on  the  general  issue  ^ 

Nor  in  it  allowable  to  plead  specially  any  matters  of  what  mat- 
fact,    in  denial  of  the  declaration.    A  special  plea  ^[^^^^  intevi- 
pf  such  matters  is  bad,  as  amounting  to  the  general  ^«"c«  J*?**®^ 

.  ,        «         .  .  .  general  wsu^ 

4ssue ;  therefore,  m  an  action  on  a  promise  to  pay  rent  and  cannot 
during  tjie  defendants  tenancy,  a  special  plea,  denying  ^  !5^**^^' 
the  occupation  of  the  defendants  as  tenants,  seems  bad 
on  demurrer,  as  amounting  only  to  the  general  issue  ^ 
In  the  case  cited  it  was  argued,  that  the  effect  of 
^uch  a  plea  was  to  narrow  the  issue  to  be  tried,  making 

it 

•  Ante  259,  60.    ^  Gilb.  C,  P.  63,  &c.    «  Boot  v.  Wilwn,  8  East, 
;fl3. 
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it  less  than  the  general  issue.  It  was  not  denied  but  that 
all  the  facts  pleaded  might  have  been  given  in  evidence 
under  the  general  issue.  But  it  was  argued  that  the 
plea  admitted  the  occupat\pn  by  the  defendants,  •  and 
brought  before  the  court  the  question  of  their  liability 
in  consequence  of  their  bankruptcy,  and  the  assign* 
ment  of  their  estate  and  interest  in  the  premises  by 
the  commissioners,  before  the  rent  became  due.  It 
was  therefore  contended,  that  the  obvious  reason 
liirhy  a  special  plea  amounting  to  the  general  issue  is 
demurrable,  namely,  that  it  tends  to  unnecessary 
length  of  pleading  did  not  apply  to  that  case;  where 
the  principal  question  meant  to  be  raised  was,  whether' 
such  a  plea  were  not  a  good  answer  to  an  action  of 
assumpsit  for  use  and  occupation.  This  question  was 
decided  against  the  defendant  ^ 

What  may  Antiently,  if  there  was  matter  of  law  though  it 
td  'tiioiSh  amounted  to  a  denial  of  the  declaration,  yet  it  might  be 
evidence  un-  stated  to  the  court,  with  a  conclusion  to  the  country. 
^«^nerw     inriiejj  the  proceedings  were  ore  tenus,  it  was  thought 

proper  to  state  such  matters  to  the  court  at  first,  which 
saved  the  time  and  expence  of  a  trial;  and  they  were 
accordingly  found  specially  by  the  jury,  and  returned 
back  to^the  court.  Therefore' in  assumpsit  the  de« 
fendant  was  allowed  to  plead  specially  his  infancy,  or 
a  release ;  because  though  they  negatived  the  pl»n* 
tiflF's  declaration,  they  were  matters  of  law,  and  there- 
fore proper  to  be  referred  to  the  court  in  the  first 
instance.  But  all  matters  of  law  which  did  not  go  to 
the  gist  of  the  action,  but  to  the  discharge  of  it,  even  in 
these  new  framed  actions^  must  formerly  have  been 

pleaded ; 


IN   BENIAI.  5SS 

pleaded ;  as,  the  statute  of  limitations ;  or,  the  pay- 
ment of  a  lesser  sum  before  the  time,  that  not  being  a 
performance  which  destroys  the  legal  existence  of  the 
promise,  but  a  collateral  agreement  which  supplies  the 
performance  of  it^  It  will  be  seen  hereafter,  that  it 
^et  continues  to  be  considered  necessary  to  plead 
the  statute  of  limitations  specially  in  assumpsit ;  but 
although  it  was  a  long  while  before  the  courts  of  law 
admitted  other  matters  in  discharge  of  the  action  to 
be  given  in  evidence  under  the  general  issue,  they  at  ' 
length  came  to  this  conclusion,  and  it  is  now  the  uni-* 
versal  and  established  practiced  And  although  a  man 
was  formerly  obliged  to  shew  all  matters  to  the  court 
that  affirmed  the  contract,  but  went  to  discharge  it^ 
yet  where  any  thing  went  in  denial  of  the  contract, 
that  might  and  must  in  general  have  been  given  in  evi- 
dence to  the  jury  (who  were  the  proper  judges  of  the 
fact)  under  the  general  issued 

However  if  it  were  a  matter  of  fact  to  be  tried,  Where  a 
they  gave  the  defendant  the  liberty  of  pleading  the  Say  be***"* 
general  issue,  or  traversing  any  material  point  of  the  ^^^^^ 
declaration ;  though  he  could  not  plead  special  pleas 
amounting  to  the  general  issue ;  which  were  of  matters 
of  fact,  that  might  have  been  given  in  evidence  to  the 
jury,  in  the  first  instance,  on  the  general  issue.    These 
were  disallowed,  not  only  because  they  tended  to  un- 
necessary lengthening  of  the  record \    but  because 
they  drew  to  the  examination  of  the  court  that  which 
was  proper  to  be  determined  by  the  jury.   But  neither 
of  these  inconveniences  followed  from  allowing  the 
defendant  to  traverse  any  material  point  in  the  plain- 

tiflTs 

!PGiIb,C.P.$5^6.   fTidd.5S8.n.   t  Gilb,  C.  P.  63.   ^Jnte522. 
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tiff^s  declaration*  And  it  was  convenient  to  dlow 
tills  to  be  done,  for  the  sake  of  confining  the  evidence 
to  (me  single  point,  so  that  if  the  jury  on  that  point 
gave  a  corrupt  verdict,  they  might  be  more  easily  at* 
tainted  than  they  could  have  been  on  the  general  issue, 
where  the  matter  was  more  complicated;  and  this  mode 
of  pleading  left  tiie  matter  of  fact  to  its  proper  trial 
by  the  jury  ^  Special  traverses^  or  issues  of  this  sort, 
though  they  were  formerly  not  uncommOn^,^  are  now 
quite  out  of  use ;  except  in  feigned  issues,  where  they 
are  still  uniformly  adopted,^  the  pleas  hi  those  cases 
'  being  always  drawn  with  express  admissions  oi  all  the 
facts  stated  in  the  declaration,  but  that  particular  one 
which  the  issue  is  intended  to  try.  These  issues, 
]being  directed  by  the  court  for  the  mere  purpose  of 
trying  particular  questions,  ought  certainly  to  be  ex^ 
pressly  confined  to  the  trial  of  those  questions.  But 
in  ordinary  suits  of  adverse  litigation,  it  would  be  im-^ 
prudent  unnecessarily  to  narrow  the  issue,  unless  for 
the  purpose  of  raising  some  question  of  law  upon  it, 
which  seems  to  have  been  the  object  of  the  plea  in  the 
case  of  Boot  and  Wilson^. 

How  it  It  should  be  observed,  that  where  a  special  traverse 

uk^  ^  ^  taken  of  a  particular  fact  in  the  declaration,  the  de- 
fendant cannot  make  his  plea  to  part  of  the  declaration, 
an  inducement  to  a  traverse  of  the  rest  of  it;  and  care 
must  be  taken  that  the  traverse  is  of  a  material  fact, 
and  not  larger  or  narrower  than  it  ought  to  be.  For 
where  the  declaration  was  upon  a  promise  in  consider- 
ation of  the  plaintiiTs  service,  and  it  was  averred  that 
be  served  from  the  S  1st  of  March,  1647  to  the  Ist  of 

November, 

^  Gill*.  C.  P.  61,  Sv    >  I  Saund.  366.    i  8  EastSlS.  JnU  581,  2. 
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November,  1664 ;  and  the  defendant  pleaded  that  he 
served  the  plaintiff  from  the  said  21st  of  March  to  the 
SUtof  December,  1658,  for  which  hewas  paid,  with  a 
trayerse  that  he  served  till  the  first  of  November;  the 
traverse  was  holden  bad,  because  the  plaintiiF  had 
made  his  plea  of  performance  tP  a  part  of  the  time  in 
the  declaration,  inducement  to  his  traverse  of  the 
plaintiff's  service  during  the  rest  of  the  time ;  and  the 
traverse  was  of  an  immaterial  fact,  for  the  plaintiff 
was  not  bound  to  prove  a  service  for  all,  or  any  par-* 
ticlar  part  of  the  time  laid  in  the  declaration.  In  the 
case  cited,  it  was  argued  that  the  defendant  ought  to 
have  pleaded  the  matter  of  his  defence  in  two  pleas ; 
one,  as  to  the  service  to  the  last  day  of  December, 
that  be  had  received  a  recompence;  and  the  other,  that 
the .  plaintiff  did  not  serve  aftqr  that  day,  in  manner 
and  form  alledged  in  the  declaration^.  It  is  observable 
also,  that  where  it  is  proper  to  limit  the  issue  to  a  par- 
ticular point  of  the  declaration,  (which  however  is 
seldom^  or  never  the  case,  except  in  feigned  issues) 
there  is  scarcely  ever  occasion  for  a  special  traversej 
1>ut  the  defendant  may  take  issue  on  the  fact ;  and  the 
common  form  of  "  modo  ttformA^^  &c.  will  include  all 
matters  of  form ;  which  should  not  be  expressly  made 
parcel  of  the  issue. 

The  action  of  assumpsit  being  founded  oh  an  actual  Whatgcnenl 
or  implied  undertaking,  and  a  fraud  and  trespass  to  the 
plaintiff  in  the  non-performance  of  it,  the  proper  gene- 
nl  issue  is  non  assumpsit;  which,  by  denying  the 
undertaking  alledged,  necessarily  negatives  any  fraud 
INT  trespass  in  the  non*perf|[>rmance  of  it.  On  this  issue, 
we  have  seen*,  every  thing  may  be  given  in  evidence 

which 

^  0»bome  v.  Rogers,  1  Saund.  S67.    ^  ^nt^  520, 
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which  disafiinns  the  contract  declared  upcfn,  of  s] 
that  it  was  not  to  be  performed  at  the  commencement 
of  the  action;  for  in  such  case  thete  could  be  no  fraud 
or  trespass  in  the  non-performance  of  it  at  that  tune^ 
and  therefore  the  defendant  may  well  plead  that  he 
made  no  promise  which  has  been  fraudulently  broken^ 
as  the  plaintiff  declares  *".     Hence  it  has  been  said, 
that  the  question  in  assumpsit,  upon  the  general  is-' 
sue  is,  whether  there  there  was  a  subsisting  cause  of 
action  at  the  time  of  commencing  the  suit  \     But  it 
is  generally  considered  necessary  to  plead  a  tendei^,  as 
well  as  the  ^statute  of  limitations  ^;  and  to  plead,  or 
give  a  notice  of  set  off ^.      It  is  also  usual,  and  more 
fair,  though  unnecessary,  to  plead  infancy,  coverture,- 
&c.,'  In  treating  of  the  different  pleas  in  avoidance,  per-^ 
formance,  excuse  of  performance,  and  discharge,  in 
assumpsit,  we  shall  notice  the  several  cases  respecting 
the  giving  the  particular  matters  of  those  pleas  in  evi-* 
dence  uQder  the  genera]  issue. 

Variance  It  may  in  general  be  remarkecl,  that  any  material  va-» 

^antoge  of  ^i*^^^  between  the  contract  stated,  and  that  which  ap- 
tmder  it        pears  in  evidence,  may  be  taken  advantage  of  under 

the  general  issue ;  whether  the  declaration  altogether 
mistake  the  contract,  or  the  time  or  place  of  its  per* 
formance,  or  the  parties  to  the  contract,  or  it's  subject 
matter,  nature,  or  extent  What  is  deemed  a  fatal 
variance  in  these  several  respects  has  already  been  con* 
sidered'.  The  distinction  between  a  declaration  on 
the  contract  and  the  tort,  with  respect  to  declaring 
against  all  the  parties  liable  to  be  sued,  has  also  been 

^  noticed. 

»  Gilb.  C.  P.  64,  5.  »  Doug.  106,  7-  "*  Tidd.  587,  8.  p  1  Ld. 
Ravra.  153.  Gilb.  C.  P,  66.  But  see  10  Mod.  313.  «»  Tidd.  588.  But 
see  Barnes  ^6u  '  Oilb.  C.  P.  66.  and  see  2  B.  &  P.  481^  a.  ^Ante  10$. 
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noticed  \  In  addition  to  which  however,  it  is  proper 
here  to  observe,  that  the  plaintiff  must  be  nonsuited, 
if  the  contract  be  stated  to  have  been  made  by  any 
person  who  was  not  a  partner  with  the  other  defend- 
ants at  the  time  it  was  made,  notwithstanding  any 
subsequent  agreement  between  the  parties  tiiat  he 
should  be  so  considered ;  which  can  only  respect  the 
parties  themselves,  and  not  third  persons :  for  they  can- 
not by  such  agreement  give  a  right  of  action,  which  did 
not  subsist  at  the  time  of  making  the  contract  \  So, 
if  the  promise  be  stated  to  have  been  made  to^  or  with 
any  other  party  or  parties  than  those  with  whom  it 
was  in  fact  made,  it  is  clearly  ground  of  nonsuit. 

In  some  actions  of  assumpsit,  not  guilty  is  an  in>  ^ot  guilty 
proper  plea,  and  if  it  be  pleaded,  the  plaintiff  may  de-  cured  by 
mur :  yet  if  there  be  a  deceit  alledged,  and  issue  be 
joined  thereon,  it  is  aided  by  the  statute  33  H.  8.  c.  SO, 
which  aids  misjoining  of  issues ;  as  such  a  plea  con- 
stitutes an  issue,  though  an  imperfect  one ".  In  the 
case  last  cited,  Walmesley  said,  that  he  had  many 
precedents  of  such  issues  joined  and'tried,  and  judg« 
ment  thereupon^,  .  From  precedents  like  these  per- 
haps, Lot d  Chief  Baron  Gilbert  was  induced  to  state, 
that  the  old  issue  in  assumpsit  was  not  guilty  ^ 


\ 


But  in  general,  not  guilty  in  assumpsit  is  bad  on  de-  Bsd  on  d^ 
Tnurrer^  ctt  after  judgment  by  default,  though  not  after  ™^Mer»  in 
verdict     It  has  been  held  on  a  motion  in  arrest  of 
judgment,  that  if  the  defendant  plead  not  guilty,  in 
an  action  upon  the  case  on  the  assumpsit  or  contract, 

not 

^  Jthte  lOS.  Et  vide  S  Ld.  Raym.  830.  ^  Wikford  v.  Wood,  1  Esp. 
Rq>.  182.  «  Ck>rbyn  V.  Browu,  Ck).  EUa.  470.  "^  Id.  »Gilb.C.P* 
£4k  Ante  sm. 
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not  guilty  is  a  bad  issue,  and  not  amendable  by  the 
statute ;  although  in  lan  action  on  the  case  for  the 
deceit  or  tort^  it  is  a  proper  issued  Inde^^  .where  in 
assumpsit  the  defendant  pleaded  not  guilty,  and  issue 
was  joined  thereon^  and  a  verdict  g^ven  that  he  was 
guilty^  and  that  he  promisfed  in  maimer  and  form  as 
the  plaintiff  had  declared ;  on  a  motion  in  arrest  of 
judgment,  on  the  ground  that  not  guilty  was  no  issue 
in  assumpsit,  and  that  the  finding  of  the  promise  al- 
ledged  was  void,  it  not  being  put  ih  issue;  it  was 
held  by  Wyndham  and  Twisden,  (who  weire  the  only 
judges  in  court)  that  it  was  cured  by  the  verdict 
Wyndham  said,  that  not  guilty  was  a  good  plea  and 
issue  in  ^assumpsit,  because  it  is  trespass  on  the  case* 
Accordingly,  they  gave  judgment  for  the  plaintiff'* 
But  in  a  subsequent  case,  where,  to  not  guilty  in  as* 
sumpsit,  the  plaintiff  demurred,  the  court  held  that 
although  it  would  be  good  after  a  verdict,  yet  it  was 
bad  on  demurrer;  and  the  plaintiff  had  judgment \ 
By  another  report  of  this  case.  Lord  Hardwicke  ap- 
pears to  have  been  clearly  of  this  opinion;  sayings 
**  there  were  twenty  cases  where  it  had  been  held  that 
not  guilty  was  bad  on  demurrer  in  assumpsit,  though 
it  is  cured  by  a  verdict ;  the  point  of  the  action  being 
the  debt^'* 


ia  ac-  It  is  observable  however  that  this  reason  is  peculiarly 
o^S^r  ^Pphcable  to  indebitatus  assumpsit yY/here  the  law  implies 
tort  on  spe-  the  promise,  in  respect  of  a  debt ;  and  it  does  not  seem  to 
inent*"^     influence  actions  of  assumpsit  on  collateral  promises, 

where  no  debt  is  stated.     In  an  action  against  a  carrier 

upofi 

y  Turner  V.  Tiurbervill,  Palm.  393.    '  Elrington  v.  Dosham,  1  Ler. 
142.    •  Marsham  v.  Gibbs,  2  Str.  1022.    ^  Cas.  temp.  Hardw.  17^ 


upon  the  dustoih  of  the  realm,  it  seems  that  the  de^ 
fendant  may  either  plead  non  assumpsii^  or  not  guilty. 
Indeed  where  the  plaintifF  declared  in  an  action  of  that 
hature,  ahd  the  defendant  pleached  non  assumpsit^  after 
verdict  for  the  plaintiff,  it  was  mtoved  in  arrest  of  judg- 
ment^ that  the  action  being  founded  On  the  tort  in  not 
delivering  theg6ods/the  defendant  should  have  pleaded 
hot  giiilty ;  but  the  Cdiirt  held  the  plea  of  non  assumpsit 
to  be  Well  Enough,  the  undertaking  to  carry  being  the 
j^ist  of  the  action ;  observing  however,  that  in  some 
'bases  of  assumpsit,  y6u  tnay  plead  hot  guilty,  as  was 
done  in  the  Cekbrated  ca^e  on  bailments,  as  appears 
by  the  i^ecbird  in  th&t  ciase*.  So,  in  the  case  of  a  tort 
founded  6ti  an  agreement,  non  assurhpsit  will  be  suffi* 
citfnt;  because  it  tries  the  merits,  as  much  as  the  plea 
of  hot  guil^.  Bilt  it  seems  to  have  been  taken  for 
jgranted,  that  in  sUch  Cajses  bither  plea  would  be  proper.. 

« 

Nil  debet  b  clertainly  not  k  proper  plea  in  any.  action  nu  ddd^ 
of  assumpsit :  and  wherie  the  plaintiff  declared  in  as-  ^^®'f  ^^^^y 

•  ,  t  t       1   /-      1         dered  a  nuU 

Bttmpsit  oil  a  promissory  note,  whereto  the  defeddant  uty. 
)>leaded  nit  debet ^  aild  the  plaintiff,  considering  it  as 
a  nullity,  signed  judgment  as  for  want  of  a  plea, 
the  court  held  the  judgmeht  regular*.  But  it*  does, 
not  appeal  who  were  the  patties  to  the  action,  6t 
whether  the  note  was  stated  to  have  been  giveA 
for  value  received.  That  might  J)Ossibly  have  al- 
tered the  (iase^;  and  which  is  perhaps  distinguishable 
from  an  indebitatus  assuinpit^  where  k  debt  is 
stated.  It  seems  therefore  unsafe  and  impropef  to 
Sign  judgment  as  for  want  of  a  plea  in  such  case; 

though 

*  Coggs  V.  Barnard,  Salk.  26. 733.  2  Ld.  Raym.  9O9.  S.  d.  <>Ilobm«» 
s6n  V.  Green,  1  Sir.. 574.  ^  Stafford  v.  Little,  Barnes,  357.  '  2  B.  & 
P.  7a.  and  per  Lord  Hardwicke,  Cas.  temp.  Haidw*  174*  npA 
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though  there  can  be  no  doubt  but  that  if  non  assumpsit 
be  pleaded  to  an  action  of  debt,  it  is  a  mere  nullity  and 
the  plaintiff  may  accordingly  sign  judgment  as  if  no 
plea  were  pleaded;  for  in  debt* no  promise  need  or 
ought  to  be  alledged,  and  if  alledgedj  it  is  altogether 
immaterial^. 

Defendant  In  an  action  of  assumpsit,  the  defendants  cannot 
iiTLr  Aat  P^^^^  ^^  abatement  that  the  promises,  if  any,  were 
promises  made  by  the  defendants,  together  with  other  persons 
^^^£^/  and  one  of  the  plaintiffs.  At  all  events,  such  a  plea 
one  of  plain-  in  abatement,  concluding  with  a  prayer  that  the  decia- 

ration  may  be  quashed,  is  bad  on  special  demurrer; 
as  it  should  be  pleaded  in  abatement  of  the  billy  instead 
*  of  the  declaration.  And  where  in  indebitatus  assump- 
sit by  executory,  on  demurrer  to  a  plea  in  abatement 
of  the  above  nature,  with  such  a  conclusion,  the  plain- 
tiffs had  judgment  of  respondeas  ouster^  whereupon 
the  defendants  pleaded  in  bar  that  the  promises  men- 
tioned in  the  declaratioui  if  any  such  were  made,  were 
made  by  the  defendants  together  with  one  of  the 
plaintiffs  jointly,  and  not  by  the  defendants  alone ;  on 
demurrer  to  the  plea,  although  it  was  contended  that 
tbi|s  matter  could  only  be  pleaded  in  abat^nent,  as 
the  plaintiffs  sued  as  executors  and  trustees,  and  the 
debt  was  not  extinguished  in  equity  by  their  being  exe- 
cutors tp  the  person  entitled;  BuUer,  J.  (without  hear- 
ing  the  defendant's  counsel)  observed,  that  it  was  im*^ 
possible  to  say  that  a  man  can  sue  himself  in.  a  court 
.of  law ;  and  judgment  was  given  for  the  defendant^ 
In  a  late  c^e,  this  doctrine  was  fully  considered,  and 
ooniirined.  In  that  case,  assumpsit  was  brought  by 
A.  B.  and  C«  against  D.  as  one  of  the  indorsers  of  a 

promissory 
* 

>  AnU  B69  7'    ^  Moffatt  v.  Yon  Milling^a,  2  B.  Se  Pv  124.  note  c« 
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promissoiy  hote»  drawn  by  £.  in  favor  of  C.  D.  and 
(himself)  £.  then  in  partnership^  and  by  them  in- 
dorsed to  A.  Bi  and  C»  and  the  defendant  pleaded  in 
bar,  that  C.  one  of  tbe  plaintiffs^  was  liable  as  an  in*** 
dorser,  together  with  D.  which  plea  was  held  good 
on  special  demurrer^  assigning  for  causes,  that  the  de^ 
fendant  had  not  denied  the  making  of  the  promises 
alledged^  or  confessed  and  sufficiently  avoided  the  same; 
and  that  the  matter  of  the  plea  ought,  if  at  all,  to  have 
been  pleaded  in  abatement,  and  not  in  bar ;  and  that 
the  plea  omitted  to  mention  the  other  payee  and  in- 
dorser  of  the  note.  After  the  case  had  been  argued, 
the  court  took  time  to  consider  of  their  opinion;  and 
they  afterwards  declared  it  to  be,  that  the  defendant 
must  have  judgment  Lord  £ldon,  C.  J.  observed, 
that  i  t  appeared  to  him  that  the  matter  of  the  plea  could 
not  have  been  pleaded  in  abatement,  because  a  plea 
in  abatement  ought  fo  give  a  better  writ,  and  not  to 
shew  that  the  plaintiff  can  have  no  section  at  all.  His 
Lordship  confessed  that  the  effect  of  a  judgment  for  the 
defendant  in  the  case  before  the  court  would  be,  that 
if  a  man  make  a  note  to  himself  and  others,  carrying 
on  business  under  a  particular  firm,  and  the  partnership 
be  dissolved,  the  note  can  neither  be  put  in  suit  assucht 
nor  enforced  as  an  agreement,  because  on  a  note  stamp; 
considering  liierefore  the  quantity  of  circulating 
paper  in  this  country,  standing  under  the  (laiiue  cir- 
cumstances with  the  note  in  question^  th^e  consequence 
of  the  above  decision  might  be  highly  in[^unonsr; 
however,  the  case  of  Mof&tt  and  Van  M  llingen  way 
unanswerable;  and  if  any  inconvenience  should  result 
from  the  judgment  pronounced,  it  was  for  the  legis- 
lature to  interfere;  but  that  the  defendant  was  en- 
title4  to  judgment.    The  reporter,  in  a  note,  observes, 

that 


t 

4 
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plead  that  the  testator  did  not  undertake ;  but  if  a  de- 
fendant in  such  a  case,  in  his  plea  say,  *^  and  the  8ai4 
J.  S.  comes,  ^c,  and  says  that  he  did  not  undf rjtakf^ 
after  verdict  it  shall  be  intended  that  the  plea  alluded 
to  the  promise  of  the  testator^ ;  as  where  in  an  action 
against  an  executor,  on  a  bond  of  his  testator,  tibe  de* 
fendant*  pleaded  that  it  was  not  Ai>  deed,  and  yet 
judgment  wu  given  for  the  plaintiff'.  But  it  seems 
clearly  that  eititer  of  the  f^bove  pl^as  would  be  ba4 
^pon  demurrer. 

Nm  uutmp       If  there  be  but  one  entire  auumpsit  alledged  in  the 

declaration,  the  defendant  cannot  plead  performance^ 
or  any  special  answer  to  part  of  it,  and  as  to  the  rest 
ppn  assumpsit.  Such  a  plea  in  that  case  is  bad  upon 
demurrer ;  an^  ,even  fdler  judgment,  the  court  will 
award  a  repleader.  Therefore  ^^here  the  plaintiff  der 
clared,  that  in  consideration  he  had  sold  the  defendant 
certain  wood,  the  defendant  promised  tq  pay  bim  so 
much  money,  aqd  carry  away  the  wood  before  such  a 
day;  and  the  defendant  pleaded  payment  of  the 
money  for  t]^e  wood,  but  that  he  did  not  promise  to 
carry  it  away  before  the  dayf  the  jury  found  his 
plea  to  be  true,  but  the  court  agreed  that  sueh  ^n4* 
ingwas  negatory ;  for  there  being  butone  entirem^iiM^ 
sit  ^Hedged,  the  jury  yrere  bound  to  find  it  entirely 
for  the  plaintiff,  or  against  him ;  therefore  a  repleader 
was  awarded.  Bramston,  C.  J.  said  that  for  the 
above  reason,  the  plea  \\rould  have  been  bad  upon  de: 
inurrer'j 

But 

«  BrQwning  t.  LftCle,  1  Sid.  £92.    f  Bret's  case,  Lat  135.    ^  Eastt 
9.  Fanaei^  Mar,  }00* 
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But  the  above  rule  does  not  apply  to  cases  of  indtbi"  Where 
tatus  assumpsit  J  &c.  where  the  sums  stated  are  imma-  ^"^^  *' 
terial,  and  may  be  taken  to  have  become  due  upon  ser 
veral  different  contracts;  in  which  cases,  nothing  is 
more  common  in  practice  than  to  plead  non  assumpsit 
to  part,  and  a  tender,  or  any  other  plea,  to  the  rest  of 
the  money  mentioned  in  the  declaration.  Tliis  prac- 
tice is  even  applied  to  cases  where  the  declaration  con- 
tains  several  counts  for  several  different  causes  of  ac« 
tion,  as,  for  work  and  labour,  good^  sold,  and  money 
lent,  &c. 

As  a  notice  of  set  off  frequently  accompanies  the  ge-  Notice  of  ict 
neral  issue  in  assumpsit,  it  will  be  proper  to  make  a  few  ^here  given, 
observations  upon  it  in  this  place*  Indeed  assumpsit 
is  not  the  only  action  in  which  such  a  notice  may  also 
accompany  the  general  issue,  though  it  is  much  more 
frequently  given  in  that  action,  than  any  othen  It 
would  be  foreign  to  this  work  to  inquire  in  what  ac- 
tions a  set  off  is  allowable,  or  necessary  (13),  or  at  what 
time  a  notice  of  set  off  may  be  given ;  which  is  properly 
considered  in  books  of  nisi  prius  law,  and  practiceV 

<  See  Selwyn's  N,  P«  167. 2d  ed.  &  Tidd's  Prac.  59S.  4Ui  ed. 


(13)  CovBES  o.  Tucker,  M«  20  6co.  9* 

This  was  an  action  of  assumpsit  brought  by  a  curate  against  a  Afreeme&t  vitk 
rector.  It  appeared  that  there  was  an  agreement  that  the  plaintiff  tbl? taikry,  and 
should  receive  £50  per  annum,  and  account  for  all  siirplice  fees.  At  ^oot'^lu^ 
the  end  of  half  a  year,  the  curate  had  received  £2.  4#,  surplice  fees.  V^^}^^  **^ 

if       »  r  ^^x  m  an  actioo^ 

The  defendant  tendered  thebalance,  which  the  plaintiff  refused,  claiming  ^r  taivy,  the 
a  further  allowance  for  a  house.  The  defendant  pleaded  non  aasump^  otived  my  be 
sit  except  as  to  the  balance,  and  as  to  that  the  tender.    Upon  nan  general  bm, 
tuswmpsU^  he  ofleied  evidence  of  the  Kquidation  of  the  account  of  0/ *J|^t  A  ^^* 
surplice  fees ;  but  Mr.  Baron  Peryn  refused  it,  being  of  opinion  that 
he-  should  have  g^ten  a  notice  of  set  oft«-y«rdict  for  plaintiff  for  the 

je2.4f/ 

M  M  4  Lanrmct 
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\\Tiat  it  By  the  statute  3  G.  9.  c.  22.  s.  1 1 .  it  i*  enacted,  that 

>vhere  there  are  mutual  debts,  between  the  pliiintifF  auc^ 
defendant,  or  if  eitheir  of  the  parties  sue  or  be  sued  a^ 
executor  or  administrator,  wh^re  there  are  mutual 
debts  between  the  tes^^ator  or  intestate  and  eitberparty, 
one  deU(  may  be  set  ^gain^t  thp  otb^r,  ^d  s^ch  niattftr 
inay  be  givep^  in  ^videi^ce  upQn  the  general  issue,  or 
pleaded  in  bar  as  thjPi  n^ature  of  the  case  sl^aU  require^ 
so  as  at  the  time  of  pleading  tb.e  gejii^x^i  is9ue,  whera 
^ny  s^uch  debt  of  the  plaintiff,  \i\^  t^stato:^  ojr  intestate^^ 
is  intended  to  be  insisted  on  in  evidence,  notice  s^ail  be 
given  of  the  particular  sum  or  debt  so  intended  to  be 
insisted  on^  an|^.  upop  Mfhatt  accoun^  it  bi^aoi^  diie; 
l^ut  that  otherwise,  such  ma^tt^r  shall  no^^  be  allowe<i 
in  cvidenc^  up9;^  ^^^  iss\ie, 

S'^m  not  Although  the  statute  r^uires  potice  to  be  given  of 

the  particular  sum  qr  ^ebtji  it  is  not  usual  to  insert  the, 
exact  a^iount  of  it  ii^  th^  notice,  the  sunV  inserted  ppt 
being  deengied  material  so  tl^at  enough  l>e  laid>  wy 
more  than  in  declaripg  in  indebitatus  assumpsit  i  and. 
in  analogy  to  that  form  uf  declaration,  it  is  usual^  t<^ 
st^te  in  a  notice  of  set  off,  that  the  plaintiff  is  indebted 

to 


I 


iMTwrence  ^ovec)  for  fi  n^w  triii],  on  the  gi[oiind  that  the  judge  h^ 
improperly  refused  to  admit  the  e\'idcnce. 

'  A  rule  to  shew  cause  was  granted. 

Roohe  shewed  cause.    He  observed  that  there  was  no. agreement 

about  the  amount  of  the  surplice  fees. 

♦  •  .  .  .       .    '      ■    •   • . 

Lord  MakbvieIiD.  The  court  wiU  never  grant  a  new  trial  about 
£2  4#.    But  I  4ho«l4  ^Btve  deducted  that  sum,  and  considered  it 

as  paid* 

Ride  discharqfd. 


to  tbe  de^n^I'la  one  gross  sum,  whatever  may  Ik^ 
the  nature  or  ii^mber  of  the  debt  or  debts  intended  to 
be  set  off  J  prqof  of  ?ither  of  .which  will  clearly  be  ad- 
;nis$ible\ 

It  is  plain,  from  the  very  words  of  the  statute,  that  Ca««eof  <lebt 
a  notice  qf  set  o^  must  not  only  mention  a  particular 
j^um  in  which  (he.  plaintiff  is  supposed  to  be  indebted, 
but.  alsQ  the  cause  of  the  debt ;  and  this  must  be  so 
sh^wn  by  t^e  notice^  that  the  plaintiff  may  be  fully 
apppased  of,  the  nature  of  the  defendant's  claim,  so  as 
to  be  prepared  with  any  evidjenqe  he  may  be  able  to 
9ddi]^ce  in  avoidance  of  it;  for  where  a  notice  of  set  off 
was  in  the  following  words,  viz»  <<  take  notice  that  you 
are  indebted  to  me  for  the  use  and  occupation  of  a 
liouse,  for  a  long  time  held  s^nd  enjoyed,  and  nov 
lately  elapsed,''  where  the  debt  intended  to  have  been 
i^t  off  was  for  rent  reserved  by  lease  by  indenture,  the 
l^ease  not  being  mentioned  in  the  notice,  it  was  not  al- 
lowed in  evidence;  because  if  it  had  been  shewn,  the 
« 

plaintiff  might  probably  have  proved  an  eviction,  or 
apQi^  other  matter  to  avoid  the  demand". .  These  no- 
tices, ds  it  is  observed  in  Buller's  Nisi  Prius,  should  be 
almost  as  ceijain  as  declarations'^. 

It  having  been  doubted  whether  mutual  debts  of  Debu  of  difp 
different  natures  could  be  set  against  each  other  by  the  ^rol  leroff. 
statute  S  G.  8.  when  that  statute  was  made  perpetual 
by  the  8  Cr.  2.  c  S4.  it  was  declared  by  the  5th  section 
of  the  latter  act,  that  by  virtue  of  the  clause  in  the 
former  statute,  mutual  debts  might  be  set  against  each 
other,  either  by  being  pleaded  in  bar  or  given  in  evi- 
dence on  the  general  issue,   in  the  manner  therein 

mentioned, 

^  S  BIm.  lUp.  910.    I  Fowler  v.  Jones,  Bttl.  If.  P.  179.    T  U* 
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mentioned,  notwithstanding  such  debts  were  deemed 
in  law  to  be  of  different  natures;  unless  in  cases  where 
either  of  the  debts  should  accrue  by  a  penalty  contain* 
ed  in  a  specialty,  in  which  c^se  the  debt  intended  to  be 
set  off  shall  be  pleaded  in  bar. 

■ 

Wbm  no-  It  has  been  observed  by  an  able  writer  (seemingly 
ce  IS  Qsoa .  ^^  ^j^^  authority  of  a  passage  from  Bullei^s  Nisi  Pritis  ^) 
that  if  at  the  time  of  the  action  brought,  a  larger  sum 
was  due  from  the  plaintiff  to  the  defendant  than  from 
him  to  the  plaintiff,  the  action  being  barred,  it  seems 
more  proper  to  plead  the  set  off;  but  where  the  sum 
intended  to  be  set  off  is  less  than  that  for  which  the 
action  is  brought,  a  notice  of  set  off  should  be  given^  But 
there  are  not  any  words  in  the  statute  8  (7.  8.  to  war- 
rant this  construction  of  it,  unless  the  words  '^  as  the 
nature  of  the  case  shall  require"  be  considered  as  al- 
luding to  it;  and  it  seems  more  probable  that  those 
words  alluded  to  the  different  forms  of  action  in  which 
the  set  off  might  be  required  to  be  given  in  evidence. 
Where  a  notice  is  given  with  the  general  issfie,  and  the 
sum  intended  to  be  set  off  is  less  than  that  claimed  by 
the  pl^ntiff,  it  seems  improper  in  such  notice,  as  much 
as  it  would  be  in  a  plea,  to  set  up  such  counter-demand 
against  ^^  any  demand  of  the  plaintiff  to  be  proved  on  the 
trial,  so  as  to  satisfy  such  demand  -^  although  that  is 
the  common  and  universal  form  of  a  notice  of  set  off.  A 
set  off  is  usually  pleaded  in  country  causes,  to  save  the 
trouble  and  expence  of  serving  a  notice";  though  if 
the  above  distinction  be  correct,  a  notice  is  alone  pro- 
pier,  if  the  defendant's  demand  be  less  than  that  claim- 
ed by  the  plaintiff.  However  there  appears  to  be  no 
dottbty  but  that  if  the  defendant*sdem  and  be  the  greater 

of 
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of  the  two^  it  may  either  he  pleaded,  or  given  in  evi- 
dence under  a  notice;  for  the  statute  does  not  make  any 
distinction  b<stween  the  cases,  unless  there  be  a  penalty. 
Nor  is  such  distinction  warranted  by  any  decided  case, 
or  judicial  authority.  The  fprm  of  pUading,  a  set  off 
lirill  be  heireaf  ter  cqusidered,  in  treating  of  pleas  in  dis* 
fharge. 


"■Wf* 
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CHAPTER  xvru 


OF   PLEA8,   &C    IN    AVOIDANCE. 


Different 
loits  of  pleas 
ia^foidance. 


Coverture, 
eridcnce  on 

•a. 


X)L£AS  of  this  desdription  are  either  in  avoidance. 
-*•  of  the  contract  by  the  common  law,  or  statute. 
By  the  common  law,  they  are,  firsts  where  the  contract 
is  absolutely  void  from  the  beginning,  as,  by  cover- 
ture, or  infancy,  or  being  contrary  to  morals,  or  policy; 
and  secondly,  where  it  is  not  absolutely  void  but  only 
voidable,  as,  by  duress,  or  threats-  Where  the  con- 
tract is  avoided  by  statute,  the  statute  generally  ren- 
ders it  absolutely  void,  and  not  merely  voidable,  as, 
the  statute  of  usury,  1£  Ann*  st  S.  c.  16.  s.  1.  and  the 
statutes  of  gaming,  16  Car.  %  c.  7.  9  Ann.  c.  14.  un- 
der which  may  be  classed  the  stock-jobbing  act,  7  Geo. 
5L  c.  8.  Matter  in  avoidance  of  the  contract,  whether 
by  the  common  law  or  statute,  and  whether  it  tends  to 
shew  that  the  contract  was  absolutely  void,  or  only 
voidable,  may,  and  usually  is,  given  in  evidence  under 
the  general  issue  of  non  assumpsit. 

Thus,  coverture  at  the  time  of  the  promises  may  be  so 
given  in  evidence ;  but  it  is  equally  clear  that  if  it  be 
pleaded  specially,  the  plaintiff  cannot  demur  to  the  plea, 

as 
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:is  amounting  to  the  general  issue.  For  it  is  a  getteral 
Tule,  that  matter  of  law  amounting  to  the  general  issue 
may  be  pleaded ;  it  is  no  cause  of  demurrer  to  the  plea 
timt  it  amounts  to  the  general  issue.  Matter  of 
law  which  avoids  the  action  may  be  pleaded,  or  given 
in  evidence,  a$  the  defendant  chuses\  The  faires(t 
way  is,  to  plead  coverture  specially,  as  it  is  a  fact  of 
which  the  plaintiff  cannot  have  any  knowledge;  or  else 
to  give  him  notice  that  such  a  defence  is  intended  to 
be  set  up  under  the  general  issue,  which  is  perhaps  the 
1)est  mode  of  proceeding,  and  equally  fair  with  plead- 
ing the  coverture. 

In  an  action  of  ass\impsit  by  husband  and  wife,  for  j^^qvM 
a  cause  of  action  arising  to  the  wife  before  marriage,  eopulati, 
the  defendant  cannot  plead  that  the  plaintiffs  never  "^  P*^ 
were  coupled  in  lawful  matrimony;  and  if  to  such  plea, 
the  plaintiffs  reply  that  they  were  married  at  such  a 
time  and  place,  without  saying  lawfully^  on  demurrer 
to  the  replication,  they  must  have  judgment :  for  in 
personal  actionfif^  it  is  right  to  plead  the  fact  <rf  the 
marri&ge,  which  alone  is  triable  by  a  jury,  and  not  to 
put  the  question  Upon  the  right  of  the  marriage,  which 
is  proper  oi^ly  in  appeals  and  real  actions  ^ 

.    Coveitiif«  of  the  plaintiff  or  defendant,  at  the  time  Covertuui, 
jof  making  the  promises,  (or  perhaps  at  the  time  of  ^qw  pie«d< 
commencing  the  action,)  may  be  pleaded  in  bar,  at  •^*•• 
though  it  may  bo  given  in  evidence  under  the  general 
issue,  in  atfsiitmpsit;  for  that  circumstance  disproves 
imy  kgal  contract  having  ever  existed,  or  shews  that 
if  such  contract  ever  did  exist,  the  wife  cannot  sue  or 

bfe 

« 

•  Jamea  v.^Qwks,  12  Mod.  lOI.   1  Ld.  Raym.  S9.  n^,   S.  C.     . 
^  Machell  r.  Garrett,  S  Salk.  64. 
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be  sued  separately  upou  it  But  there  is  a  case  in  Kemii^ 
where  the  defendant  having  pleaded  that  at  the  time  of 
exhibiting  the  bill  she  was  covert,  and  concluded  in  bar  I 
it  was  argued  for  the  plaintiff  that  the  plea  was  but  in 
abjSLtement,  and  therefore  a  respondeat  ouster  was 
prayed ;  which  the  court  granted,  nisiK  From  this  case 
it  should  seem, .  that  coverture  at  the  time  of  com- 
mencing the  action  merely,  and  not  at  the  time  of  the 
promises,  could  not  properly  be  pleaded  in  bar.  tn 
another  case  in  Keble,  judgment  appears  to  have  been 
given  for  the  plaintiff,  upon  demurrer  to  a  plea  of  co« 
verture,  but  the  court  doubted  what  judgment  was 
proper  whether  it  should  be  a  respondeas  ouster,  or 
peremptory.  This  case  came  before  the  court  on  an 
application  to  discharge  the/ime  covert,  who  had  been 
taken  in  execution  on  a  judgment ;  but  the  rule  was 
denied,  because  she  had  improperly  pleaded  her  cover* 
ture  in  bar^  In  a  case  in  Lutwyche,  where  the  de- 
fendant pleaded  in  bar  that  he  ought  not  to  be  com- 
pelled to  answer,  because  before  the  original  writ,  to 
wit,  «on  such  a  day,  she  took  to  husbaad  J.  S.  and  maj> 
Jied  him  according  to  the  rites  and  ceremonies  of  the 
^In^ch  of  England,  and  that  J.  S.  was  still  alive;  con- 
cluding with  a  verification,  and  prayer  of  judgment  if 
she  />ught  to  be  compelled  to  answer;  to  which  plea 
/  the  plaintiff  replied  an  imparlance  by  way  of  estoppel ; 

judgment  of  respondeas  ouster  was  ^ven,  because  the 
%  plea  was  only  in  abatement;,  and  was  not  pleadable  afiter 

in^parlance*.  On  the  other  h^nd  it  is  dear,  that  the  de- 
fendant cannot  plead  her  coverture  in  abatement,  but 
must  plead  it  in  bar,  if  she  was  married  at  the  time  of 

the 

«  Becke  V.  Cavalier,  1  Keb.  S22«  £f  vufe  Philips  v.  Taylor,  J(f.  632. 
^  Pcrin  V.  Corbs»  2  Keb.  1S4.     •  Baxtelot  v.  Burtoo,  1  Lutw.  22. 
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tlie  promises,  and  if  it  be  pleaded  in  abatement,  and  tbe 
fact  of  her  marriage  at  that  time  appear  by  the  repli- 
cation, and* is  admitted  by  demurrer  thereto,  there 
must  be  judgment  of  respondcas  ouster  {i^^). 


A  married 


(14)  TvETLE  V.  Ladt  Worslet,  T.  23  Oeo.  3. 

Atsumpsil  far  goods  sold  «ind  dcliv^redv— Plea>  coverture  in  abate-  '(«|r;j*»«*-5*  . 
aient-  Replication,  thatihe  defendant,  before  the  promises,  eloped,  mtiit,aiwiitaB- 
and  continually  afterwards  lived  separate  from  her  hasband,  in  adul-  ISoiiof  ei^ST 
tery,  and  was  not  yet  reconciled  to  him ;  and  that  whilst  she  so  lived  ^^2c^um|^ 
separate  and  in  adultery,  she  made  the  promises  on  her  own  credit,  ^^^''^t^ 
and  for  her  necessary  ase  as  a  fiine  ioU^  and  not  upon  or  for  the  cr^  time  of  the  pro- 
dit  or  use  of  her  husband.  To  this  replication  there  was  a  demurrer,  adaittod  by  dc- 
and  joinder  in  demmiert  must  be  jodg- 

mentof  wet 
pomdeat  cutign 

Bower^  for  demurrer.  The  plaintiff  knew  he  was  contracting  with  a 
married  woman.  The  question  is  whether  she  by  living  in  adultery 
acquires  a  power  of  contracting.  It  is  settled  that  the  husband  is  not 
liable  for  the  contracts  of  his  wife  living  in  adultery ;  but  it  is  another 
tjuestion  whether  she  is  liable.  It  would  encourage  adultery  to  allow 
Jeme  eooerU  to  contract  in  such  circumstances;  it  will  follow  that  they 
must  be  capable  of  acquiring  property.  The  defendant  may  expect 
a  fortune  to  be  left  to  her,  and  obtain  credit  on  that  expecta:ion ; 
but  she  can  never  be  liable,  unless  she  has  property.  The  case  of  Ring« 
stead  v.Xady  Lanesborougfa,  H«  23  G.  9.  was  detef mined  on  particular 
eiicuBstanees,  all  of  which  were  essential,  and  none  of  them  occur 
here.  The  husband  may  forgive  his  wife.  He  may  sue  the  adulterer 
for  keeping  her  fiom  him.  I  rely  upon  the  reasoning  of  Blackstone,  J, 
in  Lean  v.  Schults,  2  Blac  1195.  This  is  not  one  of  the  cases  aft 
common  law,  in  which  a  fhne  covert  may  ^ue  and  be  sued.  It  will 
be  asked  is  she  to  starve  ?  No,  as  soon  as  she  returns  she  is  entitled  to 
alimony,  even  after  a  divorce  a  mcHia  et  toro  for  adultery.  Itis  so  laid 
down  i9  cases  in  Bum's  Ecclesiastical  Law.  (Lord  Mavsfielx>  and 
BvLLEB,  J.  siudy  that  it  was  not  so.  She  never  was  entitled  to  alimony 
«Aer  adultery.  The  huiband  m%y  b.  recoBcil.dl,  but  he  cannot  be  comr 

peUwi 
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Pleftded  by        A  married  woman  cannot  legally  c6h8titute  aA  at« 
•ttprney.       |omcy;  and  therefore  if  she  be  a  sole  defendant,  shfe 

fihoiild  plead  in  person.    But  though  cdveKu^  should 


pelted  to  allow  her  any  thing.  She  can  only  have  alimony  peiidteg 
the  suit.)  It  will  follow  at  least  that  if  she  can  contract,  she  must 
havie  property.  (Lord  MAKSFistP.  Not  at  all.  The  husband  is  en* 
titled  to  every  thing  that  comet  to  her.)  The  question  whether  the . 
husband  ought  not  to  be  joined  for  conformity,  is  open.  That  was 
determined  in  Lean  v.  Schulti^  (Lord  Maksfield*  The  troth  is,  the 
court  were  greatly  divided  on  the  question,  and  rode  off  on  the  point 
of  joining  the  husband  for  conformity.) 

^  JFoodf  coniri.  The  wife  tiAs  forfeited  tke  protection  o^  her  hvs^ 
band ;  her  right  to  dower  and  alimony.  .  The  husband  is  not  liable, 
and  therefore  need  not  be  joined.  Salk.  118.  Str.  647-  706.  97 B* 
2  Inst  435.  If  the  husband  is  not  liable,  what  remedy  has  the  creditor  f 
May  she  not  provi<lc  necessaries  for  herself^  The  question  here  b  as 
to  necessaries,  l^hift  is  not  like  Hatchet  v*  Badd(*ley,  9*Blec.  107^* 
Itisalledgedherethatshe  lived  in  adultery,  and  was  not  reconciled; 
There,  the  action  was  not  for  necessaries.  Lean  v.  Schults,  SBlac.  1195. 
was  a  case  of  sepanUe  maintenance ;  which  was  one  of  "the  grounds  itt 
Rittgstead  r.  Lady  Latesborottgh. 

Bozoer,  in  reply,  tt  does  not  follow  that  because  the  husband  is  tot 
liable,  the  wife  is.  If  the  wife  is  entitled  to  no  alimony^  it  would  only 
prove  that  she  has  no  property,  and  is  incapable  of  having  any4  She 
must  then  be  maintained  as  a  pauper.  I  still  rely  on  the  husband  not 
being  joined. 

Lord  MahsfIbld.    This  is  a  new  case,  and  of  very  extensive  con** 

sequence.    All  the  cases  where  it  has  been  held  that  the  husband  is 

not  liable,  go  on  a  supposition  that  the  wife  is  not  entitled  to  alimony, 

because  alimony  may  be  more  but  cannot  be'less  than  necessaries.    If 

the  husband  were  liable  for  alfmony,  t'he  creditor  would  certainly 

stand  in  the  place  of  the  wife.   All  those  cases  go  on  that  supposition* 

But  this  is  quite  new.    Neither  party  is  entitled  to  iavour;  but  the 

public  is  interested  in  the  decision. 

The 
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he  pleaded  by  attorney,  no  objection  Can  arise  if  it  do 
not  appear  that  the  defendant  was  covert  at  the  time 
of  pleading;  and  though  that  should  appeaf ,  (if  it  be 
more  than  an  irregularity,  which  is  doubtful)  the  plain- 
tiff cannot  it  seems  have  judgment  against  the  /ime 
covert. 


I  • 


I   t 


Coverture  iii  bar  is  generally  pleaded  as  having  ex-  Time  of 
isfed  at  the  time  of  making'  ]the  premises.  It  seems  noi  ^^"^^^^^^ 
necessaiy  to  say,  "  and  from  thence 't6  the  Hrhe  of  tlid 
action ;'  for  if  the  parfy  were .  covert  at  tHe  time  of 
the  promises,  she  cannot  be  siied  at  all.     If  the  point 

went 


>  f 


The  case  was  therefore  difectcd  by  his  Lordship  to  'st^d  over  for 
further  argument,  anil  i)yCi\'{li ails.  iiH^  at  a  subscqutMit'  dtf/,  iiis 
Loirdship  said,  "  tfa\^rc  is  no  question  Ibr  Civilians  to  argttc j  tfaetcfort 
let  them  have  notice  aot  Co  pome.  This'  is  a  plea  in  al^atiem^nt,  and 
cannot  be  pleaded  in.  that  way,  because  it  amounts  to  the  seneral 
issue,  that  there  was  np, promise.' 


BuLLER,  J.  ts  there  dny  case  whefciA  a  man  is  joined  for  confbp^ 
mity  against*  whom  no  judgment  can  be  given  ?  Covertuni  'b  torne^ 
times  a  plea  in  abatement  (  but  it  is  in  all  cases  subjept  to  the  geneml 
rult)  that  a  plea  in  abatement  must  give  a  better  writ.  It  is  p^per 
when  a  married  womai^  is^  sued  for  a  debt  contracted  while  sole.  It  if 
giving  notice  that  she  is  now  married,  and  her  husband  must  be  sued 
with  her.  That  gives  a  better  writ.  It  would  be  proper  in  this  case  on 
the  plea  alone;  but  it  appears  by  the  replication,  the  facts  ofwhidi 
«re  admitted  by  the  demurrer,  that  she  was  married  at  Uie  time  of  dw 
promises,  but  separated  from  her  husband  and  living  in  adultery.'  Thie 
husband  therefore  cannot  be  sued,  and  it  appears  upon  this  record  that 
llie  plaintiff  cannot  have  apy  better  writ  ^  consequently  the  plea 
amounts  to  the  general  issue,  and  there  m^st  be 

Judgment  of  respmdtas  ou$t€r. 
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were  not  to  be  considered  as  settled '^^  there  seems  to 
be  ground  for  contending,  that  although  the  defendant 
AV^ere  not  covert  at  that  time,  yet  if  she  was  so  when 
the  action  was  commenced^  it  is  sufficient  to  plead  that 
fact,  or  give  it  in  evidence ;  for  it  shews  that  no  action 
could  be  legally  brought  or  maintained  in  her  name 
alone,  the  legal  interest  or  liability  being  transferred  to 
the  husband  during  the  marriage,  and  barring  any  acr 
tion  so  brought,  as  much  as  outlawry,  or  the  like, 
where  the  cause  of  action  is  forfeited^;  though  if  she 
were  not  married  until  after  the  issuing  of  the  writ,  the 
coverture  can  only  be  pleaded  in  abatement^  it  at 
allH 


The  fact, 
how  stated. 


Venue  un- 
necessary. 


The  proper  form  of  pleading  coverture  is,  that  the 
partly  was  covert,  and,  the  wife  of  (or  married  to)  such 
a  one;  for  although' a  man  is  liable  to  the  debts  of  a 
woman  With  whom  he  cohabits,  and  ^ares  his  name 
and  credijt,  such  a  woman  is  not  protected  by  the  law, 
and  cannot  plead  as  a  married  woman;  and  although 
a.  marriage  d^  facto  is  sufficient,  and  whether  it  be  ca- 
aonicalfy  leg^  or  not  is  immaterial,,  yet  a  marriage  is 
itbMkitefly  Tiecessary  to.be  stated,  whatever  evidence 
ftmjj^  bfe  Vequired  to  -prove  the  stateniient.  It  iieems  to 
*be  wholly  unnecessary  however  to  aver  that  the  hus- 
band was  or  is  living;  for  if  he  were  not  at  the  time  to 
which  the  plea  alludes,  the  party  could  not  have  been 
tlie  wife  of  or  married  to  liim,  but  his  widow ;  and  his 
death  sufas^queVit  to  that  time  cannot  alter  the  case. 

No  venue  need,  it  seems,  be  teid  whtere  the  marriage 
was;   and  if  coverture  be  pleaded  as  having  taken 

place 


^  Ante  45 1 , 2.      '  Std  vide  svprA.    ^  Mongan  v*  Painter,  4  D,  &  £• 
265.    '  King  V.  Jones,  2  Ld.  Raym.  1525, 
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place  in  a  foreign  fcbuntry,  it  will  be  considered 
as  pleaded  without  any  venue ;  for  the  object  of  the 
plea  is  to  state  the  party's  coverture  at  the  time  of  the 
promises^  and  not  the  simplii  fact  of  her  marriage.  Be* 
sjdes,  the  statement  of  the  marriage  may  be  considered 
only  as  matter  of  surmise  relating  to  the  person^  and  in 
the  nature  of  an  exception  in  abatement';  and  if  mat* 
tcrs  arising  in  a  foreign  country  become  material,  in  an 
action  the  cause  of  which  is  properly  triable  here,  the 
cognizance  of  the  actioti  itself  will  draw  to  it  the  cog- 
nizance of  all  matters  connected  therewith^  This  doc- 
trine which  has  even  been  ruled  in  a  writ  of  dower, 
applies  much  more  forcibly  to  an  action  of  assumpsit, 
or  other  personal  action,  wherein  the  validity  of  the 
marriage  cannot  be  questioned. 

A  plea  of  coverture  must  h6  concluded  wifh  a  verifi-  ConduiftQii 
cation,  and  not  to  the  country,  though  it  disproves  the  **^*** 
legal  validity  of  the  promises  in  the  declaration ;  for  it 
does  not  deny  the  promises  directly,  of  defacto^  but 
dejurt  merely,  and  avoids  the  actual  making  of  them 
by  matter  in  law,  to  which  the  plain  tiff  inay  have  some 
special  answer^;  therefore  it  is  necessary  that  he  should 
havcan  opportunity  of  answering,  and  not  be  driven,  by 
the  defendant's  concluding  his  plea  to  the  country,  to 
go  to  an  immediate  issue  on  the  facts  stated  in  it* 

The  usual,  and  now  almost  universal,  replication  to  a  Genttml  i»- 
pleaof  coverture  in  assumpsit  is,  in  denial  of  the  cover-  §^25^  ** 
turc  as  pleaded ;  under  which  the  plaintiff  may  give  in 
evidence  the  marriage  of  the  supposed  husband  With  a 

fimner 

>3Ld*Baym.  150i»5.     ^SU.  B.  1^.  4P«&  E.76&  7 D. di  E. 
245.  8  D.  &  £.  545.      ^  Post  548. 
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former  wife  still  living,  that  evidence  proving  tlxat  there 
was  no  marriage  at  all  between  the  defendant  and  her 
supposed  husband,  he  beingunable  to  contract  marriage 
With  her'.  But  the  common  law  has  allowed  a  married 
woman  to  sue  and  be  sued  alone  without  her  husband 
under  the  following  circumstances,  which  may  there- 
fore be  replied  to  a  plea  of  coverture.  It  seems,  that 
under  a  general  replication  in  denial  of  the  coverture, 
the  legal  validity  of  the  marriage  cannot  be  called  in 
question;  nor  can  it  be  brought  into  question  by  any 
special  replication  to  a  plea  of  coverture,  in  actions  of 
assumpsit,  or  the  like'". 

Replication  Lord  Coke  says,,  an  abjuration^  that  is,  a  deportation 
tion,  profes-  for  ever  into  a  foreign  land,  like  to  profession,  is  a  civil 
iion,  banish-  death:  which  is  the  reason  that  tlie  wife  may  brin?  an 
ticA^or.di*  action,  or  be  impleaded,  during  the  natural  life  of  her 
voTGo^&c.      husband".     And  so  it  is,  if  by  act  of  parliament,  the 

wife  be  attainted  of  treason  or  felony,  and  is  banished 
for  ever;  such  a  banishment  being  also  a  civil  death*. 
But  if  the  husband  have  judgment  to  be  exiled  for  a 
time  only,  which  some  call  relegation,   that  is  no  civil 
death**;  although  for  the  time  the  effect  is  the  same  to 
the  wife,  and  therefore  it  is  said  to  be  equally  necessary 
,  that  she  should  have  a  right  to  sue  alone  ^.     An  abjura- 
tion is,  seemingly  for  the  above  reason,  called  a  divorce 
between  husband  and  wife;  and  where  there  is  a  divorce 
-.1 J  •         .^  vinculo  mairimoniiy  it  appears  to  have  the  same  ef- 
n  a<  J  feet  as  abjuration,  with  respect  to  the  wife's  suing  and 

^being  sued  alone^     By  oiir  law,  no  subject  can  be 
.      .   .  exiled 


#*  .  <  • « • 


"     *  Ganer  v.  lAdy  Lanesborough',  Pcakc*s  Rep.  17*      ^  Salk.  437.  1 
.  Sho.  50.  S.C.  2  H.  B.  155.     *>  Co.  Lit.  133.  a.  And  see  2  Blac.  1081. 
' «  Belknap's  case,  Co.  Lit.  133.  a.     P  Id.    <i  Id.  notis.    '  2  Blac.  Hep. 
1081, 2.  8  D.  &  £.  548.  '      ' 
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exiled  or  banished  his  country,  but  by  authority  of 
parliament;  nor  can  there  be  an  abjuration  of  the 
realm  except  upon  an  ordinary  proceeding  at  law.  It 
is  observable  that  by  the  common  law,  the  wife  of 
the  king  of  England  is  considered  as  independent  of  the 
king,  and  may  sue  and  be  sued  without  him ;  for  policy 
will  not  allow  the  king,  who  has  the  care  of  the  public, 
to  be  troubled  with  the  private  concerns  of  his  con- 
sort". 

Where  it  appeared  in  evidence,  in  support  of  a  plea  Foreigner, 
of  coverture,  that  the  defendant's  husband,  a  foreigner,  £^i^/^ 
went  abroad  in  the  year  1793,  and  had  not  returned  in 
Easter  Term  Vl  G.  3.  during  which  interval  his  wife 
had  kept  house, ,  and  paid  bills  for  goods  furnished  on 
her  own  account  and  in  her  own  name,  but  the  husband, 
on  his  going  abroad,  had  proposed  to  remain  absent 
only  for  four  months,  and  as  the  witness  believed  had 
not  abandoned  his  intention  of  returning  to  this  coun- 
try, though  he  had  not  yet  done  so :  Lord  Kenyon  ruled^ 
that  the  defendant  was  liable,  within  the  principle  of 
the  old  common  law,  where  the  husband  had  abjured 
the  realm ;  although  if  the  husband,  after  being  absent 
for  a  short  time,  had  returned  and  paid  bills  contracted 
by  his  \C^ife  in  his  absence,  and  again  left  the  kingdom, 
he  should  hold  the  wife  not  liable ;  but  there  being  ade- 
sertion  of  the  kingdom,  and  an  absence  for  some  years; 
the  husband  was  no  longer  domiciled  here ;  and  in  the 
interval,  his  wife  was  supplied  with  the  articles  in  ques- 
tion ;  if  she  was  not  to  be  held  liable,  for  debts  con- 
tracted under  such  circumstanebs,  she  might  be  starved^ 

'in 

'  Co.  lit.  133.  a.      f  Walford  v.  Duchess  de  la  Pienne,  2  Esp.  Rep. 
554. 

N  N  3 


» 


65Q  PLEAS,  &C,    IN    ASSUMPSIT, 

• 

In  another  case,  against  tlie  same  defendant,  before 
Lord  Kenyon  at  nmpriuSy  where  the  action  was  for  a 
milliner's  bill,  the  first  article  in  which  appeared  to 
have  been  delivered  at  a  time  when  the  defendant's 
husband  was  in  England ;  Lord  Kenyon  held  that  the 
contract  might  be  divided,  saying,  the  wife  could  not  be 
charged  for  such  articles  as  were  delivered  whilst  the 
husband  resided  here;  but  when  he,  being  a  foreigner, 
left  the  kingdom,  the  wife  became  liable.  His  Lord- 
ship observed,  that  had  it  been  the  case  of  an  English- 
man, who  might  be  presumed  to  have  animus  rever^ 
tendii  it  might  be  different''. 

^cial  X6-  In  the  two  cases  cited  from  £spinasse*s  Reports,  it 
SoWsr  ne»  does  not  not  appear  whether  there  was  a  special  repli- 
cessary.         cation  of  the  facts  relied  upon  by  the  plaintiff,  in  answer 

to  the  defendant's  plea  of  coverture;  but  there  can  be 
HO  doubt  of  the  propriety  of  replying  such  facts  spe^ 
cially,  where  they  will  maintain  the  action,,  though  the 
plea  may  possibly  be  so  pleaded,  as  to  give  the  plaintiff 
an  opportunity  of  gii'ing  the  facts  in  evidence,  without 
a  special  replication  >  as,  if  it  state  tliat  the  defendant 
^ill  i>  covert,  and  the  wife  of  or  married  to  her  bus* 
band,  who  is  sti/l  living  ;  which  may  be  considered  as 
'  eKcIuding  tlie  idea  of  his  civil,  as  well  as  natural  death. 
Hbwever  it  seems  advisable,  in  all  cases  of  tliis  nature, 
to  reply  specially ;  though  certainly  if  the  defendant, 
instead  of  pleading  her  coverture,  give  it  in  evidence 
under  the  general  issue,  the  plaintiff  may  also  give  in 
evidence  under  that  issue,  any  facts  which  constitute 
aiegal  answer  to  such  a  defence. 

In 

^  franks  V,  Same,  Id.  5S7« 
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In  a  case  before  Yates,  J.  on  the  Northan  circuit,  Transporu- 
where  the  defendant,  under  the  general  issue,  gave 
coverture  in  evidence;  and  the  plaintiff,  in  answer 
thereto,  proved  that  her  husband  had  been  transported 
for  seven  years,  which  had  not  expired  ;  the  question 
being  whether  she  was  liable,  Yates,  J.  thought,  that 
the  transportation  suspended  her^  liability".  I-ord 
Mansfield  appears  to  have  ruled  thp  same  doctrine, 
in  a  similar  case  before  him  at  Maidstone''.  There  can 
be  no  doubt,  but  that  if  the  facts  given  in  evidence 
by  the  plaintiff  would  have  supported  the  action  on 
the  general  i^sue,  they  might  have  been  replied  spe- 
cially, if  the  defendant  had  pleaded  her  coverture. 

The  following  replication  to  a  plea  of  coverture  in  what  repli* 
assumpsit  has  been  holden  good  on  a  general  demurrer,  cat»pn  oide- 
Viz.  that  before  and  at  the  time  of  making  the  pro-  r^aim,  held 
mises,  and  from  thence  hitherto,  the  husband  lived  8*>^* 
and  resided  in  parts  beyond  the  seas  out  of  this  king- 
dom, to  wit  at  Hamburgh ;  and  that,  during  all  that 
time,  the  defendant  lived  in  this  kingdom,  separate 
and  apart  from  him,  and  carried  on  the  business  of  a 
merchant,  as  a  single!  woman  and  sole  trader,  to  wit^ 
at  Westminster ;   and  that  the  plaintiff  did  not  give 
any  credit  to  the  husband,  but  dealt  with  the  wife  as 
a  fime  sole  and  on  her  credit,  and  that  she  made  the 
promises  as  sMC^feme  sole  as  aforesaid.    In  this  case, 
Buller,  J.  in  commenting  on  Belknap's  case,  said,  that 
the  husband  there  was  banished,  but  it  was  not  stated 
whether  he  was  banished  for  one  year  or  five  years,  or 
for 'life;  it  was  held  sufficient  that  he  was  in  banish- 
ment 

*>  Sparrow  19.  Carruthers,  cited  2  Blac»  l)97i  8.    1  D.  &  £•  6,7. 
1  B.  &  P.  359.    "^  Anon.  1  D.  &  E.  7. 
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mcnt  at  the  time  when  Lady  Belknap's  contract  was 
made,  and  he  could  see  but  one  principle  on  which 
the  case  could  have  been  decided,  viz,  that  the  matri" 
inonial  rights  were  at  least  suspended  during  the  ba- 
nishment of  the  husband,  In  later  times,  the  cases 
had  gone  farther  where  the  husband  was  sent  out  of  the 
country  for  his  crimes  * ;  whereas  in  the  principal  case 
the  husband  had  voluntarily  abandoned  his  wife,  and 
for  any  thing  that  appeared  never  was  in  England, 
and  perhaps  never  might  come  there;  the  wife  had 
traded  as  a  fime  sole ;  had  obtained  credit  as  such ; 
and  ought  to  be  liable  for  her  debts,  Heatb>  J.  also 
held  the  cases  of  banishment  and  transpoi:tation  of  the 
husband  directly  in  point ;  and  observed,  that  it  was 
for  the  benefit  of  the  wife  that  she  should  be  held  liable, 
otherwise  she  could  obtain  no  credit  ^  In  the  case  of 
Ringstead  and  lady  Lanesborough,  of  where  there  is 
no  satisfactory  apcoui\j  in  print,  where  the  defendant's 
husband  lived  in  Ireland,  it  was  held  sufficiept  to  reply 
*  a  separate  maintenance  by  deed,  without  stating  the 
paftipulars  of  the  d?ed^  or  ^iUfs^ingproJert  of  it.   (15) 

But 

^  Bee  Sparrow  r.  Carruthcrs,  and  Anon.    Ante  551.    ^  Pc  Gai^ 
Ion  V.  L'Aigle,  1  B.  &  P.  357'.    Ef  vide  ante  548,  9. 


(15)  RiNOSTSAD  V,  Lady  Laxesborovgii,  H.  ^3  Geo.  3.  cited  1  D. 

&  E.  6. 

2m^'^U^  'This  was  an  action  of  assumpsit.  The  defendant  pleaded  1st,  the 
ture,  ^l^^^^^jv  general  issue  ;  2dly,  the  statute  of  limitations;  and  Sdly,  that  at  the 
htuibsiod, before  (jnie  of  tho  promises,  she  v^'as  covert  of  the  Earl  of  Lanesborough,  then 
irp»r»ted,  aod  hcr.husband,  since  deceased;  to  the  last  of  which  pleas  the  plaintiff 
till  k.r^iuhr  be  repli^y  that  the  defendant  and  her  husband,  long  before  the  making  of 
Stt^fhlTiiiEne?  tb«  promises,  via.  on  such  a  day,  were  parted  and  separated,  and 
'*h't&  ti^'^'bt    ^^  apart  and  tcpi^ute  from  each  Other;  and  i^lwayt  from  thence 

Iwd  •  teptnu  ai|d 

attiulenAMC 

Indeed  fromMm*  vMch  was  duly  paid  ;  held  |Qod  m  fpf(i4  dtpinner,  vithoqt  st|lipf  tbe puticul^  of 

«fae^,  or  w^kio^pnififriidi^. 
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But  in  a  subsequent  case,  where 'the  plaintiff  re-  Whatnqu 
plied  in  the  following  form  to  a  plea  of  coverture,  on 

a  general 


'^-■^" 


untii  the  time  of  the  death  of  the  Imsband  continued  to  lire  sepamte 
and  apart  from  each  other,  he  living  in  Irehgid,  and  she  in  England ; 
and  that  during  all  that  time  by  a  certain  deed  of  separation  and  main* 
tenance  for  that  purpose  made,  she  had  a  large  maintenance  from  him 
which  was  duly  paid  to  her  for  her  separate  support  and  subsistence. 
The  defendant  demurred  specially  to*  this  replictttion  ;  and  assigned  for 
causes,  that  the  plain  tifis  had  not  set  forth  the  date  of,  or  parties  to,  or 
the  substance  of,  the  deed  of  separation  and  maintenance  in  the  re- 
plication  mentioned,  nor  the  amount  of  such  pretended  maintenance, ' 
nor  when  payable ;  nor  have  brought  into  court  the  said  deed  or  any 
counterpart  thereof;  and  that  the  replication  offered  to  put  in  issue 
matter  foreign  to  the  matter  in  bar  pleaded  by  the  defendant. 

Lord  Mansfield  (after  stating  the  pleadings.)  The  opinion  that  I 
shall  give  will  be  on  all  the  circumstances  ;  and  it  will  be  an  autho* 
rity  only  when  they  all  concur.  By  the  general  rule  of  the  common 
law,  a  wife  has  no  separate  power  o£  contracting.  She  has  no  pro- 
perty. Her  personal  estate  absolutely,  and  her  real  estate  during  cover- 
ture, is  her  husband's ;  therefore  she  cannot  contract,  and  he  is  bound 
to  n)aintain  her.  He  is  bound  for  necessaries,  and  she  cannot  bind 
herself.  But  general  rules  mu)  be  varied  by  change  of  circumstances. 
Casji^  arise  within,  the  letter,  but  not  within  the  reason  of  them;  there- 
fore exceptions  are  made,  which  together  with  the  rule  form  a  system 
of  law.  The  general  rule  has  had  many  exceptions  grafted  upon  it. 
Modem  inventions  have  contrived  separate  property  in  the  wife.  For 
necessaries  in  those  cases,  no  remedy  lies  against  the  husband.  The 
e^rly  cases  arose  on  exile,  or  abjuration  of  the  husband.  Lord  Coke 
calls  it  a  civil  death  ;  but!  it  is  not.  It  only  resembles  it,  in  giving 
the  wife  power  to  sue.  1  'Iliese  were  in  II.  4.  £dw.  3.  &  II.  6.  In 
W.  3.  Dr.'Marrarin's  case  arose.  It  is  true  it  was  a  motion  for  a  new 
trial ;  but  it  is  remarkable  that  reason  is  not  given,  and  Lord  Holt 
compares  it  to  abjuration.  The  case  at  Carlisle  before  Yates,  J,  can- 
not be  cited  as  an  authority.  Transportation  is  within  the  reason  of 
exile ;  though  Lord  Coke,  confining  himself  to  the  lett^^C  says,  the 
^xiie  must  be  fox  life*  Cannot  a  woman,  whose  husband  is  trans- 
ported. 
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a  gmeral  demurrer,  the  defendant  had  judgment.  The 
replication  stated,  that  before  and  at  the  tinie  of 
making  the  promises,  and  continually  from  thence 
hitherto,  the  husband  lived  and  resided  in  parts  be- 
yond the  seas,  that  is  to  say,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  Ireland ; 
and  during  all  that  time  the  defendant  lived  in  this 
kingdom,  separate  and  apart  from  her  husband,  as  a 

single 
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ported,  or  abroad,  go  into  service  ?  Cannot  she  sue  for  wages  ?  The 
question  is  can  the  defendant  avail  herself  of  the  pica  of  coverture,  or 
shall  be  considered  as  sole  when  the  debt  was  contracted  ?  The  agree* 
ment  between  Lord  and  Lady  Lanesborough  bound  both,  as  much  as  if 
they  had  been  single.  She  ha^  a  prtipcrty.  She  is  not  under  the  controul 
of  the  husband.  The  crcditors>  even  for  necessaries,  have  no  remedy 
against  the  husband.  She  got  credit  as  single.  Shall  she  be  permitted 
now  to  say  she  is  not  single  f  I  remember  a  case  before  me  at  Guildhall, 
of  an  action  against  a  woman  on  a  bond.  She  attempted  to  shew  co- 
irerturei  but  she  had  traded  and  acted  as  single,  and  1  would  not  suf- 
fer  her  to  set  up  such  a  defence.  There  is  no  casein  point;]  we 
must  make  a  precedent  from  reason  and  analogy.  As  to  the  two 
cases  from  the  Common  Pleas,  in  one  of  them,  Ilatchet  v,  Baddelcy,  2 
Blac.  1079*  the  wife  had  no  separate  maintenance.  It  did  not  fol- 
low from  the  word  **  elopement,*'  that  she-lived  in  adultery.  In  the 
other  case,  Lean  v.  Schutz,  2  Blac.  1195.  the  court  was  divided  on 
the  merits.  The  ground  on  which  that  case  was  decided  docs  not 
occur  here ;  but  I  am  free  to  say  that  if  Lord  Lanesborough  were  alive 
and  in  Ireland,  he  need  not  be  joined.  This  is  not  like  the  case  of 
the  custom  ;  because  there  the  husband  is  interested  in  the  property. 
It  is  like  the  case  of  exile  ;  but  much  stronger.  In  cases  of  cxilo,  the 
wife  is  sued  alone.  To  the  plea  of  coverture  exile  is  a  good  n-plica- 
tion.  The  present  case  resembles  that  in  all  circumstances.  I'hc  hus- 
band lived  constantly  in  Ireland,  out  of  the  process  of  oui> courts.*  In 
the  case  of  exile,  if  the  wife  went  over  to  her  husband,  his  rights  rc« 
vived.  Under  all  the  circumstances  of  this  case,  we  arc  of  opinion 
that  the  defendant  ought  not  to  be  permitted  to  avail  herself  of  this 
most  inquitous  defence. 

Judgment  for  plaintiff. 
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single  woman ;  and  that  the  said  defendant  made  tbepro* 
mises  as  such  single  woman;  to  wit,  at,  &c.*  In  this 
case.  Sir  James  Mansfield,  C.  J.  obsenxd,  that  the 
terms  of  the  replication  were  perfectly  consistent  with 
a  mere  temporary  absence;  and  might  be  applied  to 
the  case  of  every  man  who  goes  for  a  short  time  to 
live  in  Ireland,  or  Scotland,  and  whose  wife  in  the 
mean  time  contracts  debts  here.  Heath,  J.  remarked, 
that  the  case  of  De  Gaillon  and  L'Aigle  proceeded  in 
a  great  measure  upon  the  groimd  of  the  defendant's 
husband  being  a  foreigner  \ 

But  it  seems  difficult  to  reconcile  the  cases,  unless  Principle  of 
tlie  desertion  of  the  realm  by  a  foreigner  is  to  be  «/•  a^^j^ons*^ 
together  distinguished  from  the  relegation  of  it  by  a  questioned, 
natural  bom  subject;   and  that  then  they  should  be  re- 
plied differently.      Certainly,  the  above  cases  go  be- 
yond the  old  law,  as  laid  down  by  Lord  Coke;  and  it  is  to 
be  feared  that  the  principle  established  by  them,  if 
extended  to  cases  which  may  occur  after  the  husband's 
return  from  a  temporary  absence,  may  produce  con;$i« 
derable  difficulties  ^ 

In  a  case  in  Judge  Blackstone's  Reports*",  where  in  Elopcmcnu 
answer  to  a  plea  of  coverture  in  assumpsit,  the  plaintiff 
replied,  that  tlie  defendant,  before  the  cause  of  action 
accrued,  eloped  from  her  husband,  and  had  ever  since 
lived  separate  from  him;  and  that  the  credit  was  given 
to  him  alone;  it  being  ma^le  a  question  whether  this 
replication  was  good.  Lord  Chief  Justice  De  Grey  ob* 
served,  that  in  cases  of  abjuration,  &c.  the  wife's  sepa- 
rate, 

'  Farrcr  t.  Co^iatess  of  Granard,  1  N.  R.  SO.  *  Vide  the  cttses  of 
the  Duchess  De  la  Piennc,  aiite  549,  50,  ^  Vide  post,  *^  Ilatchctt  v. 
Baddeiey,  2  filac.  1079* 
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Replication  to 
f  le»  ot  cinrer- 
taie,  tbftt  4e» 
fend&Dt  voloA- 


rate  liability  was  created  by  the  acts  of  her  husband ; 
but  no  act  of  the  wife  could  ever  make  her  liable  to 
be  sued  alone.  If  she  could  be  sued,  she  niight  sue 
and  acquire  property,  release  actions,  execute  deeds,  &c. 
which  would  overturn  first  principles.  Blackstone,  J. 
observed,  that  it  did  not  follow  that  the  wife  might  be 
sued,  if  the  husband  could  not;  he  thought  that  nei- 
ther of  them  could  be  sued.  He  considered  that  the 
difficulty  of  gaining  credit  would  be  beneficial  to  so- 
ciety, by  reducing  the  number  of  prostitutes ;  and 
concluded  by  saying,  that  it  would  be  endless  to  pur- 
sue the  idea  that  a  married  woman  could  be  sued  alone, 
through  all  it's  legal  absurdities.  Nares,  J.  concurred 
in  opinion,  that  no  action  would  lie  against  a  feme 
covert^  without  her  husband.  However,  it  does  not 
clearly  appear,  that  this  case  required  a  determination 
of  the  general  question  agitated  in  it;  not  only  be- 
cause judgment  was  signed  for  want  of  a  rejoinder, 
which  seems  to  have  rendered  unimportant  the  pre- 
vious pleadings,  but  also  because  the  replication  was 
objectionable,  on  account  of  the  uncertainty  of  the 
allegation  in  it  that  the  defendant  eloped,  and  it's 
not  e:!<Lpressly  stating  that  she  had  committed  adul- 
tery; on  which  latter  ground,  Gould,  J.  founded  his 
opinion  for  arresting  the  judgment**.  The  same  ques- 
tion seems  to  have  again  arisen  in  a  subsequent  case, 

without  having  been  decided  ( 1 6). 

In 

^  But  see  Gilchrist  v.  Brown, pot^  563. 


(l6)  SwAiK  o.  Bradford,  T.  25  Geo.  3. 

This  was  an  action  of  assumpsit.    The  declaration  contained  seven 
counts ;    1st,  IndibUatus  assumpsiif  for  use  and  occupation  of  fur- 
nished 


tarily  doped, 

•nd  lived  in  adultery  J  Ibmt  the  coatnct  was  en  dcfcndanfi  credit^  at  Mflmtok,  and  for  Bccestiriei; 

dM.  if  guo({. 
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In  another  case  in  Blackstone^s  Reports,  where  the  Separate 
replication  stated  that  before  th«  promises,  the  defend-  "^"  enanco. 

ant 


nished  rooms  in  the  plaintiff's  house ;  2dly,  Quantum  meruit  for  the 
like;  3dly,  and  4th ly,  For  goods  sold  and  delivered ;  5thly,  andffthly. 
For  money  paid,  and  lent ;  and  7thly,  On  an  account  stated.     The 

.defendant  pleaded  her  coverture,  in  bar.  The  plaintiff  entered  a  nclU 
proseqiiiuLS  to  the  three  last  counts ;  and  as  to  the  rest,replied,  that  long 
before  the  promises,  viz.  1  January  1782,  the  defendant  voluntarily 
and  of  her  own  accord,  eloped  and  absented  herself  from  her  husband, 
and  continually  from  that  time,  until  and  at  the  time  of  making  the 
promises  and  hitherto  did,  and  still  doth  absent  herself  and  live  se- 

'  parate  and  apart  from  her  husband  in  adultery,  and  hath  not  been 
nor  is  yet  reconciled  to  him;  and  that  whilst  she  so  lived  separate 
and  fn  adultery,  she  made  the  promises  in  the  four  first  counts  men- 
tioned, which  wore  for  lodgings  and  provisions,  found  and  provided 
for  her  by  the  plaintiff  after  such  elopement ;  Upon  her  own  credit, 
and  for  her  own  use  and  account,  solely  and  separately  in  the  manner 
of  a  /fme  sole,  and  not  upon  or  for  the  use,  credit,  or  account  of 

'  her  husband ;  such  lodgings  and  provisions  being  necessary  for  her  sub- 
sistence, suj)port,  and  maintenance.  To  this  replication  there  wait 
general  demurrer,  and  joinder. 

i 

Sir  T  Davenport,  for  demurrer.  In  general,  according  to  the 
older  cases,  coverture  destroys  the  idea  of  such  an  action  as  the  pre- 
sent.    In  cases  where  the  wife  is  abandoned,  as  in  the  case  at  Car* 

*  lisle,  {ante  551)  she  may  sue.    But  here  it  must  be  contended  that 

*  she  may  be  sued.  As  to  necessaries,  it  does  not  seem  to  make  stny 
difference.  It  must  be  maintained  that  making  her  liable,  without 
being  able  to  contract  for  her  benefit,  is  by  way  of  compulsion,  to 
make  her  return  to  her  husband.  Non  constat  on  these  pleadings, 
that  the  plaintiff  is  not  the  adulterer.  He  should  have  stated  who 
was  the  adulterer.  This  prevented  a  reconciliation ;  because  she  may 
he  sent  to  gaol. 

Woodf  contra.  Though  this  case  be  new,  it  goes  on  principles  settled 
in  former  cases.     It  is  laid  for  necessaries,  in  case  the  court  should  be 

iiH'lirjcd 
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ant  and  her  husband  parted  and  had  ever  since  lived 
apart,   and   that  since  the  time  of  their  separationi 

she 


inclined  to  draw  the  same  line  as  in  the  case  of  infants,  holding  the 
wiie  liable  for  necessaries  only ;  because  it  would  be  too  much  to  say 
she  must  starve,  which  must  happen  if  she  cannot  contract  for  ne- 
cessaries. In  Hatchet  v.  Baddeley,  2  Blac  1079.  one  objection  was, 
that  the  demand  was  not  for  necessaries.  As  to  the  presumption 
that  the  plaintiff  was  the  adulterer,  and  that  it  should  have  been  re* 
pUod  who  was  the  adulterer,  it  is  not  one  of  the  special  causes  of 
demurrer.  Besides,  the  goods^  &c.  afc  said  to  be  furnished  to  the 
defendant  o^  her  own  credit,  which  would  not  be  true  if  furnished  to 
a  woman  who  lived  in  adultery  with  another.  This  case  is  within  the 
principle  of  Harwell  and  Brooks.  That  was  on  the  reason  of  old 
cases,  as,  of  exile,  where  the  wife  is  liable  to  be  sued.  One  ground 
in  Ringsti'ad  and  Lady  Lanesborough  was,  that  the  husband  was  not 
liable.  Hcrp  he  is  not  liable ;  that  is  quite  settled,  Robison  r.  Gos* 
nold,  6  Mod.  171.  Can*  v.  King,  12  Mod  372.  Morris  v.  Martin,  1 
Str.  d^T-*  Mainwarin^  r.  Sands,  Id.  JOS.  The  court  Is  relieved  fropi 
the  ncci'ssity  of  deciding  that  a  wife  is  liable  to  any  extent. 

Lord  Mansfield.  There  is  no  allegation  that  the  defendant  is 
worth  a  farthing;  therefore  it  is  a  mere  question  of  imprisonmeilt. 

BuLL£R,  J.  The  case  of  the  husband  is  very  different.  lie  may 
reverse  a  judgment  against  the  wife*  Ftmc  covais  differ  from  infants  | 
for  the  latter  arc  not  of  judgment  to  contract.  Shall  a  vvoman 
shelter  herself  by  her  own  crime?  Tlic^  husband  is  no  party  to  the  rc« 
cord.  The  plaintiff  is  not  liable  to  any  imputation.  The  question 
therefore  is,  whether  she  shall  not  be  liable?  As  to  her,  I  see  no  rea« 
son  against  it.  It  is  said  that  tiie  law  takes  no  notice  of  women  in 
this  situation ;  but  they  are  protected  in  their  persoti,  and  cannot 
contract  on  acount  of  the  husband's  use.  It  would  subject  her  to  im* 
prisonmcnt,  and  deprive  him  of  her  society.  That  does  not  ftpply  here, 
because  the ''husband  dors  not  desire  her  society.  The  other  gMund 
is,  that  she  shall  not  contract  on  account  of  her  own  inability ; 
she  shall  not  avail  iiersclf  of  that  here,  because  she  has  left  her 
husband. 

Lord 
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she  had  a  proper  maintenance  paid  to  her,  and  that 
the  goods  for  which  the  action  was  brought  were  ne- 
cessary and  suitable;  the  court  took  time  to  consider; 
and  De  Grey,  C.  J.  in  delivering  theil*  opinion,  stated 
one  of  the  questions  to  be  whether  the  wife,  having  a 
separate  maintenance,  was  liable  to  answer  for  her  se- 
parate debts  as  a  jemt'  sok ;  but  it  was  not  necessary 
to  dedide  that  general  question  upon  that  record,  for 
the  whole  was  totally  vicious,  as  the  liusband  \vas 
not  a  party*.  However  the  court  thought,  that  aK 
though  a  wife  might  require  a  separate  character  by 
the  civil  death  of  her  husband,  as,  in  ttke  case  of  his 
abjuration  of  the  realm,  &c.  yet  that  the  wife  could 
not,  by  a  voluntary  separation,  acquire  such  a  charac- 
ter as  might  be  called  a  civil  widowhood,  nor  is  any 
such  character  taken  notice  of  by  the  law  *. 

Notwithstanding   the  above   two    cases   in  Judge  Modern 

Blackstone's  lleports,  which  seem  so  well  founded  on  ^^^^*  "®Y 

rfn,        .    .  ,  ovcr-rttlcd. 

principles  of  law,  it  is  remarkable,  that  there  are  many 

decisions  in  the  more  modern  reports  which  deter- 
mined that  Si/eme  covert  might  be  sueil  without  her 
husband,  where  she  lived  apart  from  him  with  a  sepa- 
rate maintenance ;  although  without  such  maintenan^:c, 
even  adultery  was  not  deemed  sufficient  to  make  her 
3eparately  liable.  In  one  of  those  cases,  where  cover- 
ture was  pleaded,  the  replication  stated  that  the  J^i^me 

covertj 

«  See  Beard  v,  Webb,  2  IL  B.  93.     ^  Lean  v.  SchuU.  2  Blac.  il95. 


Lord  Mansfield.  If  it  were  only  to  be  considered  as  against  her, 
1  should  have  no  difficulty  to  say,  the  defence  does  not  lie  in  her  mouth. 
If  she  defended  herself  by  her  adultery,  it  Would  be  no  plea;  but 
the  plaintiff  founds  his  action  on  the  adultery. 

Cu  T  ia  aJv  ffori  vutt. 
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c&oert^  at  the  time  of  making  the  promises,  lived  se- 
parable from  her  husbancl  and  had  a  sufficient  mainte- 
nance secured  to  her  by  deed.  To  this  there  was  a 
special  demurrer,  assigning  for  cause,  that  the  repli- 
cation was  calculated  to  put  in  issue  matter  foreign  to 
that  pleaded  in  bar.  The  case  was  twice  argued;  and 
Lord  Mansfield,  it  is  said,  went  very  fully  into  it,  and 
decided  that  the  action  was  maintainable*.  In  a 
similar  action  it  was  held,  that  the  local  residence  of 
the  husband  made  no  diiference (i 7 ).     In  another  case, 

where 

B  Ringste^d  v.  Laiie9botoiigh>  AtiH  &&2. 


,^,JL 


(47)  Bakwell  v.  Brooks,  H.  24  Geo.  3.  cited  ID.  &£.ff. 


Replication  to 
plcm  of  cciver- 
tuir,  that  de- 
fendant sepa- 
rated from  her 


Assumpsit  for  necessaries  furnished  to  the  defendant,  and  goods  sold 
and  delivered  to  her.     The  dch^iidant  pleaded  coverture  in  bar.     The 
plaintiff  replied  that  the  defendant  and  her  husband  long  before  the 
had'a^'*"^       promises,  viz.  on  such  a  day  pai'tcd,  and  always  frpm  thence  until  the 
__.^.  exhibiting  of  the  bill,  lived  and  still  live  separate  from  each  other, 

and  the  defendant  during  all  that  tiipe  had  a  competent  separate  main* 
tcnancc  and  provision  allowed  and  paid  her  by  the  husband ;  and  that 
withoo?  ttaSni  *^^  during  that  time  made  the  promises,  for  necessaries  found  and 
tfiat  mafntc-       supplied  by  the  plaintiff  to  her,  for  her  separate  support  and  main- 

tenancc,  upon  her  owti  account  and  credit.    The  defendant  dcmuircd 
generally  to  this  replication,  and  the  plaintiff  joined  in  demurred; 


Bufintentnce 
paid  to  her,  and 
Ibat  Bhe  made 
the  promises  fur 
aeoessaries,  on 


cured  by  deed, 
or  that  husband 
vas  out  of  the 
kingdom  j  yet 
held  fp»oU  on 
demurrec* 


Zoit;,  for  demurrer.  1st.  There  is  in  this  replica^on  no  separate 
maintenance  stated  to  be  secured  to  the  wife,  on  which  the  creditors 
may  come.  The  maintenance  appears  to  be  merely  precarious,  and 
at  the  will  of  the  husband.  No  permanency  can  be  inferred  from  the 
replication.  2dly.  It  docs  not  appear  that  the  husband  is  out  of  the 
realm,  or  the  reach  of  the  process  of  the  court.  No  case  is  to  be 
found  where  a  manicd  woman  baa  bocn  held  liable,  and  the  hualNiiid 
vk'as  amenable.  That  of  Kingstead  and  Lady  Lanesborough  {Anit 
^5^.)  proceeded  principally  on  the  husband^s  residence  abroad. 
(BuLLER,  J.  Should  not  yon  have  taken  issue  on  its  being  a  separate 
tfiaintcnance  ?)    Such  an  issue  cannot  be  taken  unless  the  fact  be  suf- 

ficieotly 
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where  the  plamjtifF  declared  on  a  promise  of  indem- 
nity, made  by  a  fime  cov€7*t  during  a  former  marrisg^y 

whilst 


ficicntly  averred.  In  Hatchet  v.  Baddelcy,  2  Blac.  1079*  the  court 
held,  that  it  did  not  follow  because  the  husband  was  not  liable,  that 
the  wife  was ;  and  it  might  not  be  unjust^  in  many  cases,  if  neither 
were  liable.  In  Lean  v.  Schute,  2  Blac.  1 195,  it  was  held  that  the 
husband  ought  to  be  joined  for  conformity.  There  is  no  case,  even  in 
equity,  where  the  husband  was  not  joined ;  and  only  one,  where  actual 
ser\'ice  on  him  was  dispensed  with,  and  that  was  on  account  of  ab* 
|ence  in  Jamaica.  1  Vem.  386.  2Vem.6l3.  Salk.il IS.  I  admil 
that  in  the  caso  of  a  separate  maintenance,  duly  secured,  and  so  al** 
Icdged,  the  husband  is  not  liable;  but  he  mast  be  joined.  (Lord 
Mansfield.  In  Lean  v.  Schutf,  the  determination  was,  to  get  rid 
of  the  question.) 

JVoodf  contra^  It  is  immaterial  whether  the  separation  be  by  deed 
or  not.  it  is  enough  that  the  maintenance  is  averred  to  be  duly  paid. 
In  this  case  it  is  also  averred  that  the  goods  were  furnished  on  the  de» 
fendanfs  own  credit.  It  is  clear,  and  has  been  determined  in  an 
action  against  this  very  husband,  that  he  is  not  liable.  Therefore  it 
signifies  nothing  that  he  may  be  served  with  process.  As  to  con- 
formity,  Lean  v.  Schutz  might  have  been  got  rid  of  on  better  ground ; 
for  it  was  a  plea  of  coverture  in  abatement,  instead  of  bar,  which 
was  held  fatal  in  Turtle  and  Lady  Worsley.  {Jnie  543.)  The  joift^ 
ing  of  the  husband  in  the  city  court  is  no  argument ;  for  it  is  part  of 
a  special  custom  that  he  should  be  joined  in  that  court,  and  it  rather 
proves  the  general  law  to  be  otherwise. 

Xov,  in  reply.  The  husband  and  wife  m\ut  be  jcnned  by  &e  con* 
mon  law ;  the  custom  is  only  that  she  jhall  be  separately  liabli^ 
Cro.  Car.  €9,  If  the  wife  is  sued  alone,  the  husband  may  wvexat 
the  judgiment  in  error.    He  may  do  so  here* 

Lord  MAvarixLD.  The  question  b,  whether  a  marfied^  woanA 
canbe  sued  for  a  dbbi  on  her  own  contract.    The  general  rule  of  Uw 
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'ViAAst  shb  Uvti  sefMU^le  from  her  foraier  husband 
with  k  M^ante  mamtenance  secured  by  deed.  Lord 

Mansfield, 

^  

h  9tBtAetMTiot  But  jmcquidaguiti'imniiia  is  the  basmcss  of  courts; 
itnA  «s  the  way  of  At  ^rid  afljiers,  'llhe  law  txnist  Mlow  it.  Hence, 
%!kceptiohs  ha,vt  been  made.  The  ftislridn  of  (the  ti  tees  shcrwt  tSiat  bus- 
hkai  Aik  wife  may,  by  agreement,  be  separated  to  Dnany  purposes. 
The  excepd(m  h  not  only  a^  tietwecn  themselves,  Inxt  as  to  third 
person's.  It  is  admitted  that  hi  case  'of  separate  maintenance  Inbwn  to 
the  cteiStdr  tiie  husband  hwk  jiable.  The  qn(!stion  was  folly  consider- 
'ti  in  Ringstead  and*Lady  L8iiesborough,(i^nff  S5i)  where  the  objection 
^iras  fakf^  which  Iras  b<^  made  in  this  case,  ibat  the  'hti!ft>a'nd  should 
He  jbineS.  I  have  to  difficulty  in  gctthi^  "Over  dhift^  "Motwithstatidii^ 
Ae^thorit;^.  WhyshohM  kt  be  joined,  to  nonsuit  the  plaintiff? 
for  he  is  not  liable.  The  maintenance  is  sufficiently  s^ledgcd  and  ad* 
mitted.  Another  objection  has  been  made,  that  the  husband  lives  i» 
Cngltcnd ;  but  I  think 'that  does  not  signify,  as  he  is  not  liable. 

Wkk.LSs  and  AsriiROiraT,  Justfees,  wcfet>f  the 'same  opinion. 

fieiLsa,  J.  In  Hhigstciad  and  Lady  Lancsboroiigh,  aH  the  cnrcani' 
ftaneies  lilKre  Arown  together  in  the  judgment;  but  the  main  pomt 
liras^  that  liie  hoAand  was  not  Mable.  As  to  conformity,  that  Iras 
liisciissed  p^etty^felly  in  that  ease.  It  is  absurd  to  j<Hn  a  tnan  a^mst 
«ftbm  tio  jnd^ri^nft  ean  b^  gi^p*  The  cwstom  is  no  i^gument ;  the 
•dnmoa  taw  ^loet'Mft  attach  on  ainy  part  of  it. 

Judgment  for  plaintiff. 

Law  afterwards  moved  to  set  aside  the  interlocutory  judgment,  and 
>  «llow  the  4 Aaduit  tofiead  the^geaeral  isMie,  on  an  aflUdavit  that  the 
.^dfeidh  was  lealfy  "lirdau^  by  the  hasbaad,  and  carried  «li  at  his  ex- 
fenee,  he  having  ihdemnified  the  creditor:  alto  that  iSie  cituse  of 
action  accrued  before  the  defendant  had  a  separate  tnaiHteKfeOce.  lie 
said,  that  if  the  husband  would  make  an  affidavit  that  he  was  not 
really  the -plaintiff,  he  would  abandon  his  rule. 

)P!mm{  shewed  cause,  and  produced  an  affidavit  of  Che  husband,  but 
the  court  not  thinking  it  full  eneughi  desired  it  to  stand  over  for  hija 

la 


IN   AVOIDAKCX*  B€!i 

Mansfieici,  and  the  other  judges  of  Ae  court  of  King's 
Bench,  considered  the  question  as  to  the  liability  of  a 
married  woman  under  such  circumstances,  to  be  quite 
determined  by  the  twocases  last 'cited ;  and  he  deciarad 
himself  of  opinion  that  they  did  not  rest  on  any  pai^ 
ticular  circumstances,  as  c6nteiided»  but  upon  the 
great  priiiciple  which  the  court  had  laid  down,  that 
where  a  woman  had  a  separate  estate,  and  acted  and 
received  credit  as  a  fime  sole^  she  should  be  liable  as 
8uch^ 

But  where  to  a  plea  of  coverture,  the  plaintiff  ra-  Adulteiy, 
plied  that  the  defendant^  before  the  making  of  dw  parate  main- 
promises,  and  during  her  coverture,  committed  adul«-  ^ancc,  hdd 
tery,  and  afterwards  the  husband  was  separated  ftdn  dent 
bed,  board  and  cohabitati<Hi,  with  the  defendant,  Who 
had  ever  since  lived  and  still  lived  i^art  from  her 
husband  in  adultery;    and  tlmt  whilst  s^e  m  lived, 
she  made  the  promises  on  her  own  separate  credit  and 
account,  in  maimer  of  B.fime  sole,  and  not  on  the  ere* 
dit  or  account  of  her  husband ;  on  demurrer,  the  court 
held  the  replication  could  not  be  supported,  for  that 
It  was  destitute  of  the  principle  upon  wMch  all  ^ 
decisions  had  proceeded,  with  respect  txi  the  capacity 
of  a  f6me  covert's  being  made  party  to  an  aotkm 
without  her  husband,  lomely,  a  separate  maintenaaoflr*. 

And 

^  Cotbett  V.  Pbelmtz,  1  D.&  £,  5«    ^  Oilohrist  f>.  Biowa,  4  D«  &  £. 
766%  Et  vide  ante  556,  Lean  v.  Schuts. 
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to  escplam  it.  He  dkerwards  pMduceA  aMler  affidavit  from  the  bus* 
band  denying  aU  connection  with  the  plaintiff,  and  another  affidarit 
in  confirmation  from  tha  attorney;  uppn  which  tht  mle  was  dii* 
charged* 
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Alimony. 


And  where  to  a  plea  of  coverture,  the  plaiatiff  re* 
plied  that  before  the  promises,  to  wit,  on  such  a  day, 
she  and  her  husband  separated,  and  that  on  a  subser 
quent  day,  in  tlie  consistory  and  episcopal  court  of 
London,  in  a  certain  suit  depending  in  that  court  be- 
tween them,  the  judge  allotted  a  certain  mniper  annum 
to  be  paid  to  her  quarterly,  as  alimony  during  the  suit^ 
to  commence  from  the  time  of  the  citation^  that  the 
suit  was  still  pending,  and  the  alimony  ,was  a  sufficient 
mauntenance  from  the  husj>and,  and  was  duly  paid, 
and  that  she  obtained  credit  from  the  plaintiff  for  the 
sums  mentioned  in  the  declaration  on  her  own  account, 
and  not  on  account  of  her  husband ;  that,  being  sepa- 
rate,, and  having  such  alimony,  she  made  the  promises 
<m  her  separate  credit  as  di^fimc  sole^  and  not  on  the  cro- 
'dit  of  her  husband;  and  that  before  the  promises  were 
made,  the  plaintiff  had  notice  of  the  coverture;  o|i 
demurrer,  judgment  was  given  for  the  defendant, 
without  touching  the  authority  of  the  previous  cases, 
on  the  ground  that  the  alimony  was  no  permanent 
fund  for  the  defendant's  support,  or  the  satisfaction  of 
her  creditors;  as  the  alimony  was  only  to  last  during 
the  pendency  of  the  suit  in  the  ecclesiastical  court, 
which  suit  might  be  determined  before  the  alimony 
growing  due  was  paid,  or  the  action  in  which  the  co- 
verture was  pleaded  was  determined  \ 


Restoration 
of  the  old 
law  on  this 
subject* 


At  length,  the  general  question  which  Lord  Mans- 
field had  considered  as  quite  settled,  namely,  whether  by 
any  agreement  between  a  man  and  his  wife,  she  may  be 
made  legally  responsible  for  the  contracts  she  enters  int{>, 
and  be  liable  to  the  actions  of  those  who  trusted  to 

her 


^  Ellah  V.  Leigh,  5  D.  &  £.  679- 
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her  engagements  as  if  she  were  sole,  came  to  be  recon- 
sidered by  the  court  of  King's  Bench,  whilst  that  great 
lawyer,  Lord  Kenyon,  was  Chief  Justice  of  that  court. 
On  account  of  the  magnitude  of  the  question,  and 
out  of  respect  to  the  authority  and  learning  of  those 
judges,  ^who  in  the  late  cases  had  holden  that  a  fime 
coverty  living  separate  from  her  husband,  was  liable 
to  be  thus  sued,  the  court  thought  it  a  case  fit  to  be 
argued  before  all  the  judges ;  and  it  was  twice  argued, 
once  in  Easter  Tenn  1798,  before  ail  the  then  judges 
except  Mr,  Baron  Perryn,  and  again  in  Easter  Term 
1800,  before  all  the  judges  except  Mr.  Justice  Buller; 
and  after  a  very  full  consideration,  the  opinion  of  all 
the  judges  who  heard  the  last  argument  was  in  the 
negative.  Lord  Chief  Justice  Eyre,  who  only  lived 
to  hear  the  first  argument,  entirely  concurred  in  this 
opinion  ^  The  celebrated  case  in  \(rhich  this  opinion 
was  delivered  deserves  a  more  particular  statement; 
as  it  has  for  ever  restored  a  most  important  doctrine 
of  the  old  common  law,  which  had  been  too  ^aisily  de^ 
parted  ftom,  and  frequently  neglected. 

It  was  an  action  of  assumpsit  for  goods  sold,  &c.  Th«  case  of 
to  which  the  dcfendwit  pleaded  her  coverture;  the  R*"oi"*^ 
plaintiff  replied  that  before  the  promises,  she  and  her 
bufrband  had  covenanted  to  live  apart,  and  they  ac« 
cordingly  separated,  and  continually  afterwards  lived 
separate;  that  a  competent  separate  maintenance 
t>f  so  much  per  annum  was  secured  to  her  l^  deed 
during  their  joint  lives,  which  had  been  duly  paid ; 
^nd  that  the  promises  were  subsequent  to  the  sepaia^ 
tion.     The  defendant  rejoined  by  stating,  diat  the 

deed 

1  ManhiiU  v.  Rutton,  a  D '  &  £,  545.  And  see  2  U.  B.  93.  ace 
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deed  prmided  for  tiie  separate  maintexiaiice,  during 
such  time  only  as  the  defendant  should  suffer  her 
husband  to  live  apart  from  her^  and  she  should  nuun<« 
tain  a  chaste;  conduct,  and  support  two  of  their 
ohildren  without  other  charge  to  the  husband.  On 
demurrer  to  this  rejoinder,  the  general  question  above 
stated  arose.  Lord  Kenyon  in  delivering  judgment 
observed,  that  the  ground  on  which  the  plaintiff  rested 
his  claim  was,  an  agreement  between  the  defimdant 
and  her  husband  to  live  separate,  which  was  a  con- 
tract supposed  to  be  made  between  two  parties  who, 
according  to  the  text  of  Littleton "",  being  in  law  but 
one  person,  are  on  that  account  unable  to  contract  with 
each  other.  Besides,  if  the  parties  were  competent  to 
contract,  it  should  be  conaidered  how  far  ao  agreement 
could  be  valid  which  contravenes  the  general  poHcy 
of  the  law  with  fespect  to  tbe.relations  of  domestic  lift, 
and  which,  without  dissolving  the  bond  of  marriage, 
would  place  the  parties  in  some  respects  in  the  condi* 
tion  of  being  single,  and  leave,  them  in  othors  sutgect 
to  the  consequences  of  being  marri^,;  and  it  might 
be  asked  how  any  power,  short  of  the  legislature,  can 
change  that  which,  by  the  comlnon  law,  is  eatafilislied 
as  the  course  of  judicial  proceedings?  His  lordship 
declared,,  that  it  could  not  be  establithed  as  a  principle 
that  wherever  the  husband  is  not  liable  for  the  wife*s 
tnainteiaancey  the  husband  muat  be ;  for  even  accord* 
ing  to  the  modem  authorities,  that  was  not  so  held  in 
the  case  of  adultery  unless  there  was  a  separaibs  main* 
teBa]ice%  and  it  that  case,  as  the  property  muat  be 
^vested  in  trustees,  the  vn£t  herself  couM  haye  no 
iegai  jid:erest  in  it,  but  the  creditor  in  ordec  to  get  at 
!  it 
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it  imiist  ^pply  to  a  court  of  equity  to  inforce  the  trust 
4Lnd,  uuder  these  circumstances,  the  persoa  whq 
trusts  a  mavried  woman,  instep  of  requiring  jbfnwif^ 
4iate  payment,  h^  no  greater  reajson  to  complain  q^ 
^ot  being  able  to  sue  her,  than  others  who  havf 
nothipg  to  copfid^  in  but  the  honoi^f'  of  thqst  they 
tf ust  % 

A  J^^f^  eevcrtj  ^ole  trader  in  London,  caQi;iat  sue  Custom  of 
MTithout  her  feu^band  in  the  courts  at  Westnunater  \  ^"* 
the  converse  of  which  necessarily  follows,  that  shie  14 
pot  liable  to  he  sued  there  without  hi^tj  T^orcan^ 
J^^me  cov^rtf  sole  trader,  be  sued  at  all  as  ^uch  in  th^ 
^upenor  courts^  ^nd  eyeu  in  the  city  coiM'tf  thf  ^ 
husband  sho^Jid  ho  joined.  This  was  determine  in  thf 
following  c^e.  In  asisumpsit  for  goods  sdA,  Qiapey 
iponey  pa^dii .  ^<^  ^^^  on  a;n  account  stated,  th^  4?^ 
feiid^t  pleaded,  amongst  oth^r  mattery,  her  coyertMiie ; 
to  which  the  plamtiiF  replied^  (adpaitting  the  pov^rtur^ 
^A  pleaded)  tbi^t  Lo^dcoi  was  ^  i^cient  city,  withia 
which  thf^re  w^  an  immfmpriaj  cv^stom,  tha^  wh^acr 
Skfitfifi  (?Qiop:t  H^es  ^ny  piaft  \xi  the  city  on  her  ^qla  a/^ 
f^pupt,  wh^iceof  her  husband  nieddlethnothii^  st|chi| 
Wctmam  shaji<l  he  charged  as  1^  /^»f  iolf  poi^^ ei^4v 
^vf  ry  thiqg  that  toucheth  her  craft ;  .an4  that  ^  ^ 
ifndant;,,  h^fpre  and  at  th^  time  of  (fhe  promiABU,  yxsi^ 
the  CFfift  of  an  upholsterer  in  the  city  ooi  ^ler  9c49  9Cr 
af:p<mn<^  n^hereof  h^r  tfiifb^d  meddled  QQth^  v4 
that  l;he  goods  vftre  sq14  to  her  Qi^  her  ^ofe  acqpuj^t^  ^js 
afoffi^id.  There  wipr^  ^ipijar  averment^  xesp^^ 
fhci .  mOQfy  jiaidy  ^  and  account  stated.  Thf  r«- 
:/m4!^^  t^atthWifWI  a?  nwb  WJlW 

« S  D. Ik  i.  MC,  ^.  '^udsttv.  ttuiw, «D. I1I&.  961. 
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as  that  mentioned  in  the  replication,  tendered  issue  on 
the  averment  that  the  J^Sme  carried  on  the  trade  of  an 
opholsterer  on  her  sole  account,  on  which  issue  was 
talcen  hy  the  surrejoinder,  and  the  jury  found  that  she  did 
trade,  as  stated;  and  judgment  was  entered  ibr  the  plain* 
tiff:  after  whicli,  the  defendant  together  with  her  hus- 
band brought  a  writ  of  error  in  the  Exchequer  Chamber, 
and  assigned  for  errors,  that  the  plaintiffs  below  had 
declared  against  her  as  zfime  sole  in  the  King's  Bench; 
imd  that  she  had  appeared  and  pleaded  by  attorney, 
and  that  her  husbatid  Was  not  joined  as  a  party  to  the 
suit  After  argument,  in  which  most  of  the  material 
pases  on  the  subject  were  cited,  Lord  Eldon,  then 
Chief  Justice  of  the  Common  Pleas;  delivered  a  most 
elaborate  and  able  judgment ;  first  observing,  tliat  sup- 
posing the  jury  were  competent  to  enter  into  the  ques- 
tion of  the  custom  at  all,  still  they  had  not  carried  it 
fartherin  point  of  precision,  as  to  where,  how,  and  in  what 
manner,  ihtftme  sole  trader  was  tq  be  charged,  than 
it  had  been  alledged  in  the  replication.  The  court 
were-  of  opinion  however,  that  the  action  on  the  cus- 
tom \V6uld  not  lie  against  kfimt  covert  m  the  courts 
%t  WestnVmster  Hall,  though  'the  custom  might  in 
*6me  instances  be  pleaded  in  bir  theye;  and  they 
thbiightthat  it  would  be  giving  a,  greater  effect  than 
belong;ed  to  It,-  *to  hold,  that  a  Jbne  covert  might 
mak^  an  attorney 'in  the  supei^dr  courts ;  and  that  she 
eoiild  not  be  sued  as  a  isol<t  tinder  without  joinmg  her 
busband.  His  Lordship  llso  saidj  that  it  made  no 
difference  Whether  the  custom  appeared  upon  l3lc  re- 
cord; or  not ;  fctit^that  if  the  pU^e  where  the  \vift  is 
chargeable  Ue^  ^rt'of  thfc  cu^Sflfti,  that  ^circumstance 
'aot  being  static}  ppon  the  record,  the  custom  did  not 
sufB^^enfljf  i^ear^  £)f  wbifib  tw^  alope  t)if  plain- 
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tifTs  could  not  have  judgment;  and  it  was  clear  that  if 
the  custom  had  been  fully  stated  on  the  record,  agree- 
ably to  the  /act,  it  would  have  put  an  end  to  the 
action.  After  a  most  elaborate  comment  on  the  se«  . 
veral  cases  on  the  subject,  his  Lordship  declared  it 
to  be  the  unanimous  opinion  of  the  court,  that  the 
judgment  of  the  King's  Bench  must  be  reversed  ^ 


It  appears,  that  so  long  back  as  the  reign  of  Charles  infancy,  evK 
the  Second,  the  defendant  was  permitted  by  Hale,  C  ^^^p^&^ 

\  .  *  t^  '        nenl  issue* 

J*  to  give  in  evidence  infancy,  at  the  time  of  the  pro* 
mises^  under  the  general  issue  of  non  assumpsit  "^i 
though  there  seems  to  have  been  a  distinction  between 
allowing  it  to  be  given  in  evidence  to  a  declaration  on 
an  express  and  implied  assumpsit.  In  the  reign  of 
William  and  Mary,  Treby,  C.  J,  doubting  the  pror 
priety  of  this  practice,  it  was  referred  by  consent  as  a 
case  to  him,  who  consulted  with  the  rest  of  the 
Judges  I  and  there  being  t^n  of  them  present,  they  all 
agreed^  that  ypon  the  general  issue,  such  evidence  had 
been  admitted*  The  Chief  Justice,  in  giving  his 
opinions  obseryed  that  ^uph  resolutions  were  not  to  be 
found  in  the  early  reports^  because  actions  on  the  case 
were  not  formerly  so  common :  that  as  to  the  objeq-* 
ti(m  of  the  plaintiff's  coming  prepared  to  prove 
nothing  but  the  debti  ai^d  being  taken  by  surprize, 
the  same  objeqtion  might  be  made  a^inst  allowing 
payment  to  be  given  in  evidence  in  case  of  an  assump* 
sit  in  law,  admitting  there  was  a  difference  between 


*   «    « 


'  Beard  v.  Webb,  2  B.  &  P.  93.    ilScasoa  v.  Gilbert,  2  Let,  144. 
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fa  expi«89  assimpdt  and  «q  assumpsit  in  Uv ;  «i|d  Im 

seemed  toadmitvth^tupoii  4Q  expresa  9peci»l  (ifsumpsitf 
iniaQcy  could  uot  be  given  in  evidence  upon  t)ie.gcqei:al 
issuei  although  it  might  in  an  action  upon  suft  implied 
general  assumpsit,  asj^  for  money  lent  or  laid  out^  as 
the  case  submitted  to  him  was*  Yet  he  said}  tlv^t  fupr 
posing  in  that  ca^e  that  lihere  had  been  ai|  express  m* 
sumpsit  to  pay  the  money  lent,  &c.  it  would  have  been 
void,  being  no  more  than  the  law  implied  upon  the 
lending.  He  said^  that  the  promise  of  an  infant  is 
absolutely  void ;  but  a  bond  takes  effect  by  sealing  and 
delivery,  and  consequently  is  a  more  deliberate  act, 
therefore  it  is  only  voidable ^  In  a  subsequent  ease, 
Holt,  C.  J.  is  reported  to  have  said,  that  if  an  infant 
buys  goods,  and  is  sued  in  indebitatus  assumpsit  for 
them,  he  may  plead  non  assumpsit,  and  g^ve  infan^ 
in  evidence,  because  the  contract  is  void ;  yet  if  he 
promise  to  pay  the  debt  after  he  comes  of  age,  there 
is  no  doubt  but  that  a  general  indebitatus  assumpsit 
will  lie  against  hini  upon  an  express  promise,  if  it  be  ab^ 
solute,  for  such  a  promise  wfH  revive  the  debt  thougk 
It  were  twenty  years  after,  but  the  questtbn  there  was 
of  a  conditional  promise ;  and  he  said  that  such  pro« 
mise  would  be  sufficient  to  ground  an  action,  if  it 
were  specially  shewn  in  thfe  deelaralaem,  as,  if  tiie 
plaintiff  liad  declared  that  nl  consideration  of  the  sale 
of  the  goods,  the  defendant  promised  that  if  tfhe  plain- 
tifF  would  prove  the  sale,  he  would  pay,  averring  the 
sale  ;i  f6r  he  had  no  need  to  aver  that  he  proved  it^ 
-which  must  be  done  upon  the  evicSehce*.  The  As* 
tinction  between  allowing  infancy  to  be  given  in  evi» 

dentt 

'  Darby  v.  Boucher.  1  Salk.  279*  Et  tide  5  Bur.  1794.    *  Hykiog 
9.  Hasting,  1  Ld,  Raytt.  SS9.  Et  vide  BuL  N.  V.  152.  GUb.  G.  P. 
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democ  in  an  action  on  an  express  and  implied  promifii^ 
seems  to  have  been  recognized  by  the  court  of  Common 
Pleas  in  a  late  case,  of  an  action  brought  on  a  pso^ 
missory  note  given  by  the  defendant,  who  was  undes 
age.  The  question  arose  on  a  motion  to  discharge  tfaa 
defendant  out  of  custody  on  entering  a  common  ap* 
pearance.  The  affidavit  stated  the  fact  of  the 
action's  bmg  brought  on  the  note,  and  the  de« 
fendant's  infimcy.  But  (to  use  the  language  of 
the  report)  the.  court  were  of  opinion,  that  as  die  dc 
fendant's  infancy  could  not,  unless  pleaded,  exonerate 
him  from  the  debt,  and  as  it  was  not  certain  that  he 
would  plead  it,  it  was  no  ground  to  discharge  him  out 
of  custody*.  However,  the  reporter,  in  a  note,  inti* 
mates,  that  the  above  expression  of  the  court  must  not 
be  confined  to  the  defendant's  putting  his  infancy  on 
the  record,  but  applies  generally  to  his  making  it  a  de« 
^nce^ 

The  payment  of  money  into  court  will  not  pre*-  Where 
dude  the  defendant  from  availing  himsdif  of  his  im  P  ^^  ^  ^ 
fancy ;  as  the  money  might  be  paid  m  on  account  of 
necessaries  ^  But  the  privilege  of  avoiding  a  contract  on 
account  of  infancy  is  personal  to  the  in&nt,  and  which 
no  one  can  exercise  for  him^;  therefore  in  an  action 
against  the  acceptor  of  a  bill  of  exchange  by  the  indorsee* 
the  defendant  cannot  plead  or  give  in  evidence  under 
the  general  issue,  that  the  drawers  (who  in  the  case 
cited  were  also  payees)  were  infants  at  the  time  it  wa$ 
drawn'.  It  might  be  a  good  def<mce  in  an  aotkm 
against  them;  but  though  the  plaintiff  derive  title 
under  them,  the  instrument  cannot  be  considered  as 

void 

«  Madox  V.  Eden,  1 B.  &  P.  4S0«  ^  Id.    "^  Hitchcock  v.  Tytoa,  t 
Esp.  Rcp.4S2.    '^2H.B.515.    'Taylor  «.Crotar,4E8p.  1S7. 


ift  tLlLASy  &C.   IN   A83UHP8IT, 

vtoid  in  their  hands.  (18)  The  Infant  may  have  ratified 
his  liability  to  th^m  after  he  became  of  age,  by  a  new 
promised  Besides,  it  would  injure  the  circulation  of 
these  instruments  materially,  if  such  a  defence  Avcre 
allowed '. 

Although 

y  Str.  690.  S  D.  fc  £•  766.  aec.  S^d  vide  Cro.  Elis.   126.    Smb. 
ieonira.  And  set  3  Keb,  79^-  1  Bui.  N^P.  155.    '  4  Esp.  187* 


(18)   Gret  9.  CowPER,  E.  M»Gco.  3. 

UuJ&onhfw-  Declaration  against  the  acceptor  of  a  bill  of  exchange/  payable  U> 
Mil  against  the  one  Walker,  indorsed  by  bim>  and  coming  by  several  mesne  indorse- 
oopTcathat^  mcnts  to  the  plaintiff.  Pica  non  assumpsit ^  and  that  Walker,  at  the 
Cd*n!€ Jt£e  ***  timeofindorsing  the  bill,  was  an  infant.  Demurrer  thereto*  Daxen^ 
iSf'  ^**T*"       f^^  ^^  ^^  denmiTcf,  was,  at  first,  stopped  by  the  court,  who  de- 

lancy  does  not     tired  tO  he&T 

•Ivays  avoid  ^ 

the  contract, 

and  is  a  ipenonai  -  Morgan^  in  support  of  the  plea.  It  is  stated  that  the  infant  was  a 
*  person  using  trade  and  commerce ;  but  admitting  that  to  be  but  form, 
f  <?ontend  that  tiie  infahcy  is  a  good  plea,  as  duress  or  insanity  vrould . 
he.  It  ought  at  least  to  be  shewn  that  the  infont  was  b«no&rd  by  the 
indorsement.  Thomson  v«  Leacl^  3  Mod.  301,  Ceo.  Car.  502.  Bra. 
Abr.  tit.  Coverture,  40.  I  Rol.  Abr.  7^8. 

Dwpenport^  contra^  The  action  might  not  be  maintainable  against  the 
tnfiint  himself;  but  the  drawer  calls  on  a  person  to  pay  to  anotfaery  and 
thereby  authorizes  him  to  endorse.  It  has  got  to  three  indorsements. 
Any  fraud  on  the  infant  will  appear  at  the  trial.  The  drawee  has  en- 
gaged to  pay  to  the  infant,  or  any  person  to  whom  he  may  indorse  the 
hill.  The  holder  cannot  be  called  upon  to  enquire  into  the  age  of 
three  or  four  indorscts.  As  to  trading,  the  act  of  drawing  or  nego* 
liating  a  bill  estops  the  drawer  from  disputing  the  tradin^^ 

Morgan f  in  reply.  The  holder  is  not  prejudiced ;  for  he  might  have 
pleaded'a  full  consideration  to  die  infant. 

Lord  Mansfibld,  The  drawer  might  give  the  infant  an  authoritj 
which  the  law  does  not  giva  Idm,  so  he  may  give  a  bill  to  his  own 

wife 
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Although^  infancy  may  be  given  in  evidence  under  But  It  should 
the  general  issue^  it  is  fairest  and  best  to  plead  it,  or      ^ 
at  all  events,  to  give  the  plaintiff  notice  of  the  nature 
of  the  defence ;  for  it  is  a  fact  that  may  not  be  within 
his  knowledge ;  and  it.  is  unjust  to  lead  him  on  to  a 
trial  at  a  great  expence,  when  pleading  the  true  grouiid 
of  the  defence  would,  in  all  probability,  at  once  put' 
an  end  to  the  action  \     Besides,  the  plaintiff  can  only 
reply  singly  to  a  special  plea,  and  the  defendant  is 
thereby  acquainted  with  the  nature  of  the  plaintifTs 
case,  which  he  cannot  otherwise  be. 

An  infant  cannot  appear  by  attorney^  for  he  is  not  By  guardiMu 
supposed  to  have  sufficient  discretion  to  appoint  an 
attorney.  Neither  can  an  infant  appear  and  defend, 
though  he  may  me  by  prochein  ami  >  for  at  common 
law,  infants  could  neither  sue  nor  defend  except  by 
guardian  ^  and  the  statutes  of  Westra,  1.  3  Edw.  I.e.  y 

48.  and  Westm.  S.  13  Edw.  I.e.  15.  only  autliorize  in* 
fants  to  sye  by  prochein  ami.  Therefore  in  all  cases 
where  an  infant  is  defendant,  though  he  be  sued  as  co- 
executor  with  others^  he  must  defend  by  guardian^ 
or  it  wili  be  error*.  The  observations  made  in  a  pre*  - 
vious  page,  with  respect  to  a  married  woman's  pleading 

her 

^  Vide  OMtt  541.       ^  Hargr.  note  1,  on  Co.  Lit.  135.  b.     «  Tres- 
cobftld  9.  Kinastoo,  2  Str.  784. 


< 
wife.     He  saySi  let  any  body  trust  him  on  my  credit     Acts  of  an  in- 
fant are  void  or  not,  as  they  are  for  his  benefit  or  not.    Infancy  is  a 
personal  privilcdgey  not  to  be  set  up  by  a  third  person. 

Wix-Ls^iS  AsnHVRSTy  and  Bvllbh,  J.  were  pf  the  same  opinio;i. 

Judgment  for  plaintif. 
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her  coverture  b^  attorney,  will  equally  apply  to  a 
•minor's  pleading  his  infancy  in  that  manner*.  It  is 
Baid,  that  if  infancy  be  pleaded  by  attorney,  and  the 
^defendant  continnes  under  age  at  the  thne  of  pleading 
it,  the  pfeattiay  either  be  set  aside  on  motion,  or  ad- 
vantage may  be  taken  of  it  by  writ  of  error  after  judg- 
ment *.  This  seems  to  allude  to  judgment  for  the  de- 
fendant, though  it  is  difficult  to  conceive  how  the 
court  can  give  judgment  against  an  infant  who  plead$ 
by  attorney,  and  appears  to  be  under  age  at  the  time 
of  his  pleafi. 

How  ft  may  Infancy,  like  coverture,  is  pleaded  to  have  been  at 
Ufoplcaded.  ^^  ^^^^  ^^  making  the  promises;  a^d  it  is  not  neces- 
sary to  say,  from  thence  to  the  time  of  the  action ; 
ibr  the  infant  is  not  liable  after  he  attains  his  age,  any 
more  than  iduring  his  nonage,  unless,  when  he  be- 
comes of  age,  he  affirms  the  contract.  Nonage  may 
be  pleaded  to  part,  and  another  answer  to  the  rest  of 
the  plaintifF's  demand,  though  the  same  day  be  laid  in 
all  the  counts  of  the  declaration,  where  such  day  is 
immaterial,  as  in  indebitatus  assumpsit.  No  parti- 
cular form  of  words  is  necessary  in  pleading  infancy ; 
tSie  defendant  may  say,  that  he  was  an  infant  within 
the  age  of  21  years  ;  or,  that  he  was  within  that  age, 
without  more ;  or,  that  he  was  only  so  many  years  pld. 
Nor  does  it  seem  essential  to  sliew  his  real  age^  for 
that  is  not  material,  nor  can  it  be  traversed ;  though 
it  is  always  shewn,  for  form's  sake,  under  a  videlicet 
In  a  plea  of  this  sort,  it  Sippears  to  be  equally  unne- 
cessary to  lay  a  venue,  as  in  pleading  coverture'. 

The 


^  Fide  ante  544.  ,  ^Selwyn*s  N.  P.  13S.  cUes  Eveideea  v.  Appleby, 
M.  9  G.  2.    ^Afite  545.     ^  Jnte  546. 


Th6  coticliisidn  of  the    plea  i$  the  sifune  in  both 
cases  \ 

« 

I€  stn  acti<Ml  be  brought  ag^nst  an  executor  ot  ad-  in  aetion  ' 
ministrator,  as  such,  it  is  a  good  plea  for  him  that  hb  ^^st  «x«- 
testatot  or  inrtestate  was  an  infant ;  for  ia  the  case 
of  Clowes  and  Brooke/  the  defendant  appears  to  have 
been  an  executor,  and  to  have  pleaded  the  infancy  of 
'  his  testator,  which  circumstances  sieem  to  have  passed 
witlK>ut  observation  or  objections  There  cannot  be 
a  doubt  but  that  sudi  a  ceplioation  is  good^  tifx>n  prin- 
ciple. 

To  the  plea  c^  infancy,  the  plaintiff  may  reply  that  ReplicatioA 
at  the  time  of  making  the  promises,  the  ddTendant  was  *^  ^'"^  * 
«f  the  full  age  of  £  1  years,  and  not  an  infant  under 
that  1^,  {traversing  or  denying  the  in&ncy  as  pleaded, 
and  coilclude  to  the  country.  This  is  one  of  the  s^ 
veral  instances,  where  the  plaintifTs  replioation  may 
and  usually  does  conclude  to  the  country,  though  it  is 
in  the  fonta  of  traverse;  because  it  amounts  to  a  direct 
and  total  denial  of  the  plea. 


So,  if  the  action  be  for  goods  sold,  the  plaintiff  may  RepUcatiott 
in  his  replication^  admit  the  infancy  of  the  defendant  MMnoT^ 
and  reply  that  the  goiods  were  nocessacy  apparel,  phy- 
aick,  or  victuals,  or  that  they  were  necessaries  generally^ 
Buitable  to  the  defendant's  dc^gree,  estate,  and  condition^, 
without  shewing  how  or  why  ikey  were  necessarie8^ 
Proper  necessaries  for  the  defendant's  wif)^  or  lawful 

chikl^  ai'e  necessaries  for  him,  ^ut  things  providkd  for 

the 


^  Ante  547.      ^  8  Sir.  1 101 .    ^  Huggint  v.  Wiseman,  Cacth.  1 10. 
^HuTtm  a.  Trttb»  1  Str.  IfiS.    ^  Bacon  Max.  IS. 


the   marriage  are.  not,    tboiigh  the  wife  use  tbeia 
after"* 

V  the  con*  If  the  particular  nature  of  the  goods  be  stated  in  the 
l>ears,  plain-  ^ciaration,  and  it  appears  to  the  court  (who  are  said  to 
wlJd't  be  the  proper  judges  of  the  (act)  that  they  could  not  be 
ment.  RepU-  necessary  for  the  infant,  the  plaintiif  cannot  have 
^tionVor  j^idgment  Therefore  where  he  de'clared  for  apparel 
apptreL        furnished  to  the  defendant,  consisting  of  fustian,  velvet, 

and  sattin  suits,  laced  w  i th  gold,  amounting  to  a  certain 
Slim,  whereof  he  admitted  himself  to  have  been  satis- 
fied jC4;  and  the  defendant  pleaded  infancy ;  to  which 
the  plaintiff  replied  that  he  was  one  of  the  gentlemen 
of  the  chamber  to  the  Earl  of  Essex,  and  the  suits 
were  necessary  apparel  for  him,  whereupon  it  was  de- 
murred; the  court  held  diey  were  to  judge  what  was 
necessary  apparel,  and  such  suits  as  were  declared  for 
could  not  be  necessary  for  an  infant,  though  he  be  a 
gentleman;  and  as  the  plaintiff  had  acknowledged 
aatisfaction  for  the  jC4,  they  could  not  know  on  what 
account  it  was  paid,  and  therefore  he  could  not  have 
judgment  for  any  part  of  bis  demand :  although  other- 
wise he  should  have  had  judgment  for  such  part  of  it 
as  was  allowed^  So,  where  the  plaintiff  declared  on 
a  promise  to  pay  for  several  yards  of  lace,  velvet  and 
liroad  cloth,  a^id  making  a  cloak  for  the  defendant; 
and  in  a  second  county  for  a  doublet  and  hose  of  vel- 
vet made  for  him;  and  the  defendant  pleaded  his  in- 
i&ncy;  on  demurrer  to  this  plea,  it  was  adjudged  for 
«  •  the  defendant,  because  it  did  not  appear  that  the  cloak, 

doublet  or  hose  were  lor  the  defendant's  oMm  wearing, 
or  necessary  for  him  to  wear,  according  to  his  state 

and 

f»  1  Str.  iCS.    "  Mackarel  v.  Bachelor;Cro»  E\iz.  S%^ 
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ftnd  degreed  In  this  case,  the  court  appears  to  have 
assumed  the  probability  that  the  clothes  were  not 
necessaries  for  the  defendant;  but  otlierwise,  it  could 
not  be  requisite  for  the  plaintiff  to  alledge  expressly 
in  his  declaration  that  they  were  so.  It  has  been  held 
that  cockades  furnished  for  soldiers  belonging  to  the 
defendant's  company,  he  being  a  captain  in  the  army, 
canfiotbe  considered  as  necessaries;  but  as  it  may  be 
proper  for  a  /gentleman  in  such  a  situation  to  have  a 
servant,  if  that  were  proper  he  may  be  charged 
for  his  servant's  livery,  as  necessaries'^,  which  is  a  re- 
lative term  depending  on  the  defendant's  station  in 
life  and  his  fortune  or  circumstances,  the  proof  of  which 
rests  with  the  plaintiflF**.    . 

In  another  case,  which  was  assumpsit  for  a  farrier^s  in  action 
bill,  the  defendant  pleaded  infancy  in  bar,  and  the  ^j/*^"'* 
plaintiff  replied  that  the  demand  was  for  loolcing  after 
the  infant's  horses,  and  that  the  work  was  necessary 
for  them ;  on  demurrer,  the  court  held  that  the  repli- 
cation was  bad,  for  it  should  only  have  been  general,    . 
that  the  farriery  was  necessaries  for  the  infant,  leav- 
ing it  to  the  evidence  to  shew  that  it  was  so,  on  which 
tlie  circumstances  of  the  infant's  health  and  fortune 
would  have  been  considered:   for  though  the  work 
might  be  necessary  for  the  horses,  yet  non  conrtat 
that  it  was  necessary  for  the  infant'.    Where  infancy 
is  pleaded  to  an  action  for  g^ds  sold,  or  work  don^  ' 

the  plaintiff  should  reply  that  the  goods  or  work  were 
necessary  for  the  infant  personally^  and  not  for  any 
thing  belonging  to  him'.    But  the  plaintiff  might  it 

seems, 


^^  PLEAS,  &;c.  In  assumpsit, 

S^etfii,  in  the  above  case,  have  replied  diat  the  work 
was  for  the  horses  of  the  defendant,  kept  by  him  for 
his  necessaiy  use;  which  would  have  induced  an  issue 
-^n^he  true  (juestiou*. 

'orcopyhold  It  has  been  held  that  an  infant  is  liable  for  a  copy- 
hold fine;  it  being  reasonable,  and  the  same  as  his  fa- 
ther plid,  and  there  having  beeta  an  enjoyment  for 
id^yeari,  part  of  which  wa3  feince  he  came  of  age;  and 
iio  renunciation  of  the  estate,  but  a  confirmation  of 
it.  In  the  case  cited,  Mr.  Justice  Yates  said,  if  th^ 
defendant  had  beeii  still  an  infant,  he  should  hav? 
thought  assumpsit  maintainable,  as  \\6  cbntinued'to 
occupy  and  enjoy  the  estate'';  although  debt  perhaps 
would  not  lie,  because  an  infant  c9nnot  wage  his  law. 
I'Ke  infant  (he  observed)  could  ftot  hive  received  tlie 
rents  and  profilj  of  the  copyhold  without  admittance, 
and  hfe  must  pi^eviously  pay  the  fine^ 

In  action  for      If  ah  actioii  bfe  brought  against  an  infant  for  money 
^  ^  *    lent,  and  he  pleads  hi^  infancy,  it  seems  that  the  plain-, 
tiff*  cahnot  reply  that  any  part  bf  the  money  was  lent 
for  necessaries;  for  whferfe  to  such  a  replication,  the 
defendant  rejbiiied  that  the  money  was  lent  him  to 
spen4  at  pleasure,  and  not  for  necessaries,  and  die 
plaintiff  had  judgment  on  that  issue ;  on  a  Writ  of 
error,  l^arker,  C.  J.  observed,  that  although  an  infknt 
diiglit  buy  necessaries,  yet  he  could  not  bdrtow  money 
fo    feiiy    them,    for  he  may  tnisa]pply  the    money; 
therefore  the  law  will  not  trust  him  but  at  the  peril 
of  the  lender,  who  must  lay  the  money  out  for  him ; 
or  see  it  laid  out,  and  then  the  necessaries  bought 

with 

*  Ftr  Curiam,  Id.     ^  Kitten  te.  jfellott,  ^  Bul«.  69.    •  Evelyii  f. 
Chichester,  3  Bur.  1717.  BuL  N«  V.  154.  S*  C. 
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with  it  will  b^  of  his  provldingr  And  thefefbte  In 
such  case,  it  seems  that  the  plaintiff  should  declate 
for  goods  sold  as  well  as  money  paid,  and  either  reply- 
that  the  things  bought  With  the  motiey  were  nfeeessa- 
ries  provided  by  hitti  f6t  the  infant,  atid  so  rely  on  the 
count  for  those  things ;  or  Wply  the  fact,  that  the  mo- 
ney laid  out  to  purchase  th^tn  was  ib  laid  out,  relying 
on  the  count  for  money  paid;  in  which  latter  case,  the 
defendant  may  in  his  rejoinder,  take  is^ue  on  the  ei- 
penditure*.  • 

If  an  infant' be  taken  into  custody  for  a  debt  con-  Money  paid* 
tracted  on  account  of  necessaries,  discharging  that 
demand  Would  be  paying  for  necessaries ;  sO,  if  the 
defendant  be  taken  in  execution,  if  he  be  liable  for 
tmd  cannot  controvert  the  debt:  in  which  cases,  it 
seems  those  facts  might  be  replied  to  a  plea  of  in- 
fancy. But  yet  perhaps,  if  the  plaintiff  pay  a  debt 
for  the  infant  for  an  iinmoral  purpose,  as,  In  order  to 
enable  her  to  return  to.  a  state  of  .prostitution,  the  de- 
fendant might  rejoin  that  circumstanced 

Infancy  is  to  defence  to  an  action  for  money  had  Money  htA 
and  received,  if  the  money  be  fraudulently  embezzled;  w^***^^*^ 
for  infants  are  liable  to  actions  ei*  deticto^  though  not 
to  actions  ex  contractu ;  aUd  though  all  action  for 
money  had  and  received,  is,  in  lt&  form,  an  action  of 
the  latter  description,  yet  in  sueh  a  case  a^  the  above^ 
It  is  in  pbint  of  substance  an  action  ts  dclictb,  and 

grounded 

♦  Earle  t.  Peafe,  Siilk.  SS6j  7.  Darbj?  *.  Bdfutlner,  Salk.  if $.  Pro- 
Iftrt  t.  ICftottth,  i  Esp.  ftep.  4f  2.  iL  But  ^  1  P.  Wins.  bbZ.  ^  EUil 
#.  Eillb,  Ctir.  K.  B.  1^7-    ^  Claf  kb  v.  Laiteb,  i  fisp.  f  8. 
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grounded  on  the  fraud,  in  which  case  infancy  is  no  bar 
to  if. 

Account  If  tJie  defendant  plead  infancy  to  an  account  stated, 

.  the  plaintiff  cannot  reply  that  the  articles  of  the  ac- 
count were  necessaries;  for  an  infant  cannot  bind  him- 
self  by  stating  an  account  \  and  as  the  only  consider- 
ation for  the  promise  is  the  stating  of  the  account,  in 
the  case  of  an  infant  tlie  promise  is  void,  for  want  of 
that  confiideratioiL  Such  a  replication  must  maintain 
every  part  of  the  declaration  to  which  it  applies^. 

On  a  note,  or  It  seems  to  be  a  question  whether  the  plain  tiif  can 
reply  necessaries,  if  infancy  be  pleaded  to  an  action  on 
a  promissory  note  or  bill  of  excliange,  by  him  as 
payee,  against  the  infant  as  drawer,  where  a  consider- 
ation is  expressed  on  the  face  of  the  instrument,  and 
which  appears  to  consist  of  necessaries ;  especially  if 
the  note  or  bill  be  not  payable  to  order  or  bearer,  in 
which  case  it  is  like  a  single  bill^:  though  it  should  be 
observed,  that  a  bill  or  note,  like  an  account  stated, 
is  prima  facie  evidence  of  consideration  to  bind  the 
infknt. .  But  in  a  nisi  prius  case  on  a  bill  of  exchange, 
where  the  plaintiff  replied  that  the  bill  was  accepted 
for  necessaries,  Sir  James  Mansfield,  C.  J.  said,  the  re- 
plication was  bad,  and  ought  to  have  been  demurred 
to.  He  thought  clearly  that  an  infant  could  not  be 
liable  as  acceptor  of  a  bill  of  exchange*.  A  fortiori 
an  infant  is  not  liable  on  a  bill  drawn  by  him  in  the 
course  of  his  trade,  and  not  for  necessaries '.  How- 
ever 

^  Bnstow  V.  Eastman,  1  £sp.  Rep.  17$*  ^  Ayliff  v.  Aichdale,  Cro. 
Elii.  920.  «  Truemaa  o.  Hurst,  1  D.  &  E.  40.  ^  Id.  orguendo.  1  Lev. 
86,7.  ^Williamsons.  Watts,  1  Camp.  562.  ^WiUiaasv.  Ilarrisoiii 
Carth.  l60.  Williamson  v.  Watts,  1  Camp.  SiSv 


prop[ii«€S|  was  of  the  full  age  of  £1  years,  and  tiotanin* 
fant  under  that  age,  as  stated  in  the  plea;  and  conclud- 
ing to  the  country,  Npr  can  it  even  be  assigned  fqr  spe- 
cial cause  of  demurrer  tp  such  replication,  that  it  does 
not  shew  any  place  where  the  plaintiff  was  of  age ;  for 
that  fact  is  not  local,  as,  the  execution  of  a  release; 
and  the  plape  is  no  certainty  of  the  fact,  as  it  is  in  the 
case  of  a  release.  What  is*  personal  attends  the  per- 
son every  where;  if  therefore  the  defendant  was  of  • 
full  age  at  all|  he  is  so  every  where.  The  qualities  of 
the  person  are  to  be  tried  where  the  action  is  brought^ 
There  is  a  case  oddly  reported  in  the  bo^s  to  this 
effect  Error  was  assigned  that  the  appearance  was 
entered  by  attorney  for  an  infjuit,  and  because  it  ap- 
peared to  the  court  that  there  was  no  venue,  it  was 
considered  that  the  defendant  should  assign  the  errors 
de  navOf  which  he  did,  stating  that  the  defendant, 
pn  such  a  day,  appeared  by  attorney  at  Westminster, 
at  which  time  he  was  an  infant^  but  it  seems  not  ne- 
cessary to  mention  all  this.  Sot,  it  appeared  upqn  the 
record.  In  that  ci^e,  if  there  ^y;as  any  fault  it  waf  in 
-the  plaintiff  m  error,  and  the  defendant  had  neihiug 
to  do  but  follow  him^  i . 

Where  the  declaration  contains  several  counts,  <m  May  be  re- 
different  promises,  and  the  defendant  pleads  itifmcy  ^^^  ^^V^^ 
to  all  of  *them  generally,  the  plaintiff  may  reply,  as  to 
some  of  the  promises  in  the  declaration,  that  the  de- 
fendant was  of  full  age  at  the  time  they  were  made.  v. 
and  as  to  the  rest,  that  they  were  for  necessaries,  air 
though  all  the  promises  be  laid  upon  the  same  day ;  at 

leasts 

"  Brett  V.  Minster,  1  Str.  8.    °  Collins  v.  Taylor,  1  Str.  8. 
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S94  PLEAS,  &e«  IN   ASSUMPSIT) 

least,  if  that  day  be  not  material :  for  in  that  case,  the 
time  laid  cannot  be  made  part  of  the  issue,  and  the 
plaintiff  shall  not  therefore  be  tied  to  it,  and  if  the 
defendant  force  him  to  vary,  it  is  no  departure^. 

lUtifieation       Another  replication  to  the  plea  of  in&ncy  is,  that 

of  contract,  ^  *^  ■  . 

kow'i^licd.  after  the  defendant  attained  his  full  age,  he  ratified 

the  contract  It  seems  sufficient  to  reply  a  ratifica- 
tion of  the  contract  generally,  and  what  amounts  to  a 
confirmation  of  it  shall  be  left  to  the  jury  %  like  the 
question  of  necessaries,  on  a  general  replication  of 
that  nature  ^ 

Rejoinder.  If  the  plaintiff  reply  a  ratification  of  the  promises 
after  the  defendant  became  of  age,  to  which  the  defend'^ 
ant  rejoins  that  he  did  not,  after  he  became  of  age,  ratify 
the  promises  as  stated,  the  proof  of  infancy  lies  on 
the  defendant,  A^ithin  whose  knowledge  the  &ct  is, 
and  who  wishes  to  take  advantage  of  it ;  especially  as 
it  might  be  impossible  for  the  plaintiff  to  find  out  the 
requisite  proof.  Besides,  it  is  to  be  presumed  that  when 
a  man  contracts  he  is  of  a  competent  age  so  to  do,  un- 
til the  contrary  be  shewn  ^  It  is  therefore  sufficient 
for  the  plaintiff  to  prove  the  contract,  and  the  defend- 
.ant  must  then  rebut  the  presumption  of  his  capacity 

*     '  to  make  it,  by  shewing  his  nonage  at  the  time  when  it 

waa  mad^t 

Nolle  proif-'       It  is  very  common  in  practice  for  the  plaintiff,  on  a 
fnfam!*"' '     ple^  of  ipfancy,  to  enter  a  nolle  prosequi  as  to  some  of 

the 

P  Hpward  v.  Jennison,  Salk.  223.  ^  Southerton  v.  Whitlock,  1  Str. 
690*  ^  Ante  575.  But  seeThrupp  v.  Fielder,  1  Esp.  Rep.  628.  Har^ 
mcrv.  Killing,  5  Esp.  Rep.  102.  ^  Borthwick  9.  Carruthers,  1  D.  ^ 
E.648. 
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the  counts  in  the  declaration,  which  cannot  be  sup^ 
ported,  and  reply  as  to  the  others.  But  in  an  action 
of  assumpsit  against  two  defendants,  if  one  of  them 
plead  infancy,  the  plaintiff  cannot  enter  a  nolle  pro* 
sequi  as  to  that  defendant,  and  proceed  to  trial  against 
the  other  who  pleads  the  general  issue.  The  plaintiiF 
cannot  recover  against  one  defendant  only,  on  a  con* 
tract  stated  to  be  jointly  made  by  him  and  another* 
In  such  case  therefore,  where  the  infancy  is  admitted, 
the  plaintiff  ought  to  discontinue,  and  commence  a 
new  action  against  the  adult  defendant,  as  being  the 
sole  contracting  party,  according  to  the  legal  effect  of 
such  a  contract ;  which  is  void,  or  voidable,  against 
the  defendant.  If  the  plaintiff  declare  against  the 
adult  defendant  only,  he  cannot  plead  in  abatement 
that  the  contract  was  a  joint  one ;  at  all  events,  a  plea 
in  abatement  to  that  effect  could  not  prevail,  when  it 
was  disclosed  that  the  other  defendant  was  an  infant  ^ 
The  above  doctrine  has  been  recognized  and  acted 
upon  by  Lord  Etlenborough  ^ 


It  is  quite  clear,  that  it  may  be  proved  in  evidence  c<mfribonQ$ 
under  the  general  issue  that  the  contract  was  contra  "w^^^i  &«• 
bonos  moreSy  or  against  public  policy,  or  otherwise 
void  by  the  common  law.  It  is  foreign  to  a  book 
upon  pleading  to  enter  minutely  upon  the  considera* 
tion  of  the  particular  cases  as  to  what  will,  or  will 
not  constitute  a  defence  of  tliis  nature ;  but  it  will,  I 

believe, 

^  Cluuidler  o.  Parkcs,  3  Esp,  Rep.  76*    ^  Jaffray  v.Trebain,  5  Esp* 
47. 
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t)^v6  be  almost  ^nifoYinly  found  in  thojse  c^ses^  that 
fKich  evidence  has  Ij^en  admitted  under  th^  general 
issue;  although  there  can  be  doubt  but  that  t]iis  spe- 
cies of  defence,  being  ni4tt€r  of  law,  might  be  spe<- 
ei^ly  pleaded,  or  given  in  eyidence.  Th<^i'6  i^  not  tlip 
9fm§  r^a^pn  for  plp^ding  such  matters  ^pe^ially,  as 
there  is  for  pleading  coverture ;  for  they  are  genei^ly 
equally  notorious  to.  both  parties  to  the  action  ^  So, 
|h^  defendant  may  either  plead  specially,  or  give  in  evi- 
dence under  the  g^eral  iasu^  in  assumpsit,  that  the 
flupposed  promises  m  this  declaration  were  obtained  by 
fraud.  But  this  sort  of  defencje  seems  peculiarly  ap- 
plicable to  actions  of  special,  assumpsit  on  promissory 
iu)tes,  ajad  the  like. 


Duress,  how  Another  plea  tp  an  action  of  asiumpait  on  a  pro- 
missory note,  or  bill  of  ejtchange,  or  uposTan  ^oount 
stated,  or  the  like,  i^  duress  of  imprisonment ''.  The 
common  plea  of  duress  states  that  the  defendant,  at 
the  lime  of  making  the  promise  to  which  it  is. pleaded, 
was  imprisoned  by  the  plaintiff,  and  others  by  his 
•  contrivance  (if  that  be*  the  fact)  laying  the  venue  as 
in  the  declaration,  an  imprisonment  being  transitory; 
and  was.  then  and  there  kept  and  detained  in  piison, 
until  by  force  and  duress  of  that  impriscmment,  and 
to  obtain  his  discharge  therefrom,  he  made  the  note  or 
bill,  or  stated  the  account,  or  made  the  promise  men- 
tioned 

"  Law  V.  Hodgson,  2  Camp.  147*  11  East  ISO.  S.  C.  Bat  see  S 
pUBp.  144.  Hif^k.  amtra.  ^  As  to  what  dure^i  ^voi^s  ^  contnp^t,  See 
2  Inst.  4S2. 
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tioned.in  the  declarj^tioii ;  CQnduding  with  t  vcrifiear 
tios,  #t  action^nh  &c,  according  to  the  beginning  of 
the  pte^.  It  sextos  that  a  surety  cannot  plead  the 
di)r$69  of  his  principal  ^  ^ 

V 

To  this  pl^  thfs  replication  is,  that  the  deftodant  Replication 
at  the  time  of  making  the  promise,  was  at  large,  and  ^°  ^^^^  P*^** . 
that  be  made  the  contract  voIuBtarily,<  and  not  by 
JKH-ce  and  duress  of  imprisonment^  as  the  defendant 
has  pleaded ;  which  replicati(m  smy  condud^  to  the 
country. 


f. 


Another  plea,  similar  to  that  last  mentioned,  is  that  piea  of  per 
the  contract  was  entened  into  by  ^^  d%^mda:nt  per^!^^^^^ 
minaif  y.    To  this  the  plaintiff  may  teply  that  it  was  thereto. 
Altered  into  voluntarily,  and  not  per  minas  ;  conclwi* 
ing  like  the  replication  to  a  plea  of  dnress.    The  de^ 
fendant  is  not  obliged  to  plead  specially,  but  may^  it 
seems,  give  in  evidrace  under  the  general  iasiie  that 
the  contract  w'as  voidable  by  duress,  &c/ 


%   I  "i  »  * » 


Having  considered  the  giving  in  evidence,  and  form  Gaming,  evi 
<d  pleading  ^pieciailyj  matters  in -' avoidance  of  the,^^^®'^^^ 
contract  by  the  common  law,*  we  are  now  to  consider 
the  proof  and  pleadmg  'of  matters  in'  avoidance  of 
the  contract  by  statute.  In  the  case  'of  Hassey  and 
Jacob,  which  was  assumpsit  upon  a  bStl  of  exchange 
against  the  acceptor,  the  consideration  of  the  bill  being 
money  won  at  play  ffotft  the  drawfer,  whereto  the  de- . 

fendant 

«  Hmc^mte  v/  Slwdihg^  X^K  Jac.  YST^     y  k%  to  wliat  thfeats 

atoid.s£omrA^i,aeeiIu|t;Uaav    >'TicU»5s;^    ^    . 
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ftndsLiit  pleaded  the  statute  of  gaming,  1 6  Car.  2.  c. 
7*  it  was  held  that  such  plea  was  good;  for,  as  it  was 
observed  by  the  cjourt,  if  a  collateral  engagement  of  a 
third  person  were  not  within  the  act,  it  would  in 
effect  be  rendered  useless ;  therefore  an  acceptance  by 
a  third  person  is  void  by  the  act.  But  if  the  winner, 
being  indebted  to  a  stranger,  procure  the  loser  to  be 
responsible  to  the  stranger,  for  the  payment  of  the 
money  due  from  the  winner  to  him,  in  consideration  of 
a  discharge  of  the  money  lost  at  gaming;  the  contract 
made  to  the  stranger  is  not  within  the  act,  because  it 
is  made  for  a  just  debt;  though  Sir  Bartholomew 
*  Shower  seems  justly  to  have  questioned  the  Utter  part 
of  the  above  doctrine  \  In  the  case  just  cited,  it 
seems  to  have  been  admitted,  that  the  defendant 
might  have  pleaded  the  general  issue,  and  given  the 
special  matter  in.  evidence,  although  he  was  at  liberty 
to  plead  it  specially ;  for  as  the  court  observed,  where 
the  defendant  has.special  matter  consisting  not  barely 
of  fact,  but  intermixed  with  matter  of  law,  in  avoid- 
ance of  the  action,  if  he  were  not  allowed  to  plead  it 
specially,  he  would  beobliged  to  commit  a  point  of 
law  to  the  jury,  of  which,  they  are  ignorant  "*. 

Plea  of  ttat.       In  assumpsit,    the  defendant  therefore  may  plead 
of  g«iiu9g,    ^j^^  statute  16  Car.Q.c  7-  8.  3^  which  enaets,  that  if 

any  person  or  p^r^ns  shall,  ,after  the  29th  of  Septem- 
ber mentioned  jgi  t^e  statute,  play  at  any  of  the  games 
specified  in  tbei  second  ^ectipu,  (which  speaks  of 
playing  at  or  wi A. cards,  dice,  tables,  tennis,  bowls, 
skittles,  ^hovelboard,  or  in  or  by  cock-fightings,  horse- 
races, 

'Kus  sey  v.  Jmcch.  i  Ld-  Raym.  87-  Carth..  356. 1  Salk.  SU.  5  Mod 
iro,  12  Mod.  57'  5.  C.    *  JM.    <^  Com.  Dig.  tit  Headc»2  G.  8» 


r^   AVOIDANCE.  SB$ 

races,  dog-matches,  or  foot-races,)  or  any  other  pastime 
or  game  whatsoever,  other  than  with  and  for  ready- 
money  ;  or  shall  bet  on  the  sides  or  hands  of  such  as 
do  or  shall  play  thereat,  and  shall  lose  any  sum  or  sums 
of  money,  or  other  thing  or  things  so  played  for,  ex- 
ceeding the  sum  of  c£lOd,  at  any  one  time  or  meeting, 
upon  ticket  or  credit,  or  otherwise,  and  shall  not  pay 
down  the  same  at  the  time  when  he  or  they  shall  so 
lose  the  same,  the  party  or  parties  who  shall  lose  the 
monies  or  other  things  played  for,  above  «£l(K),  shall 
not  be  compellable  to  pay  or  make  good  the  same,  but 
the  contracts  for  the  same  and  for  eveiy  part  thereof^ 
and  all  and  singular  bills,  specialties,  and  promises, 
obtained,  made,  or  given^  for  security  or  satisfaction 
of  or  for  the  same,  or  any  part  thejreof,  shall  be  utterly 
void  and  of  none  effect. 

« 
The  plea  may,  it  seems,  in  assumpsit  as  well  as  in  Commence- 

4ebt,   begin  with  aqtionem  non  or  onerari  nouj  as  it         ^  ^  ^** 

shews  there  never  was  any  cause  of  action"^;  -but  the 

former  is  most  usual  in  assumpsit.    The  old  precedents 

jecite  the  statute  at  the  commencement  of  the  plea* ; 

but  this  is  not  necessary,  it  being  a  public  act,  and  it  is 

now  always  omitted,  as  is  most  proper,  for  a  misre- 

cital  may  be  fatal 

As  that  which  appears  in  the  plaintiff's  declaration  Time,  &c. 
need  not  be  averred  in  the  plea,  if  the  plaintiff  declare 
upon  a  promise  which  is  stated  to  have  been  made  on  a 
day  since .  the  statute,  it  is  the  same  as  if  it  had  been 
expressly  stated  in  the  plea  to  have  been  after  the  day 
mentioned  in  the  act.    The  usual  form  of  pleading  is, 

that.. 

^  Brown  «.  Cornish,  Salk«  ^76.  1  Ld.  R^jm.  Si 7-  S.  C    "^  Cliff,  200. 


S90  TLZAi,  8oc.  tv  Assumpsit, 

that  just  before  the  making  of  the  promise^  to  wit  dn 
the  sanie  day  and  year  in  the  declaration  mentioned,  it 
such  a  place,  the  parties  playdd  together,  &c.  The  fact 
pleaded  being  transitory  the  plea  must  ntft  vary  from 
the  place  laid  in  the  declaration,  iior  Ought  a  new  day 
to  be  laid. 

« 

Game  played      The  particiilar  game  played  at  must  be  shewn  in  the 


at. 


plea,  for  it  is  matter  of  law,  and  not  barely  evidence, 
and  the  saying  in  general  that  it  was  contra  formam 
staiutiy  Will  ii6t  be  sufficient.  It  is  like  the  case  of 
an  usurious  or  simoniacal  contradt.  Where  the  agree- 
ment  itself  must  be  shewn  ^;  and  so  it  is  likewise  upon 
ihe  statute  of  Ed.  6.  against  the  sale  of  offices, 
where  the  particulars  of  the  contract  must  be  ex- 
pressed*." 

* 

Uoaeymm.      Although  the  words  of  the' statute  are,  that  "any 

promise,  &c.  obtained,  made  or  giveii^  ia  a  securi^ 
or  satisfaction  for  the  money  lost,  oi"  atiy  part  tfai^of, 
^hall  be  utterly  void  tind  of  none  ^ffiict,"  a  plto  that 
I  the  money  promised,  &c.  was  won  by  gaming^  amounts 
to  the  same  thing,  and  is  good  to  a  common  intent  \ 
But  thd  plea  must  she^  that  the  defetidant,  by  gaming, 
other  than  for  or  with  ready  money,  lost  a  sum  of  other 
thing  exceeding  the  sum  of  <£100,  at  one  time  or 
meeting,  upon  ticket  or  credit,  or  hoW  otherwise,  and 
that  he  did  not  pay  it  down  at  the  time  htt  loM  It* 
Although  the  defendant  sliould  for  the  sakfe  *f  efir* 
tainty  lay  a  particular  sum,  he  will  not  be  bcftmd  by 
tliat  sum,  if  he  lay  it  under  a  videlicet,  for  the  sta- 
tute makes  the  instrument,  &c.   void,  if  any  part  of 

the 

fPost603,    »  Cplboroc  0.  Stockdalc,  Str.  493.    ^  Id. 
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the  consideration  be  contrary  to  its  provisions*.  There* 
fore  it  is  that  the  plaintiff  cannot  make  the  sum  parcel 
»of  the  issued 

The  plea  concludes  contra formam  stntuti.  But  no  Contra  for^ 
profert  of  a  general  statute  is  necessary  in  a  dcclara-  J^  ^«**^ 
tion,  much  less  in  a  plea^  Contra  formam  statuti 
prcedicti  will  be  bad,  where  the  statute  is  nuarecited 
in  the  beginning  of  the  plea;  for  the  word  "  afore- 
said" binds  the  party  to  an  exact  recital ;  and  there- 
fore although  the  statute  be  recited,  the  surest  and 
best  way  is  to  conclude  contra  Jhrmam  statuti  in 
hujusmodi  casu^  &c*.  This  allegation  will  not  ren- 
der unnecessary  any  other  material  allegation  in  th« 
plea,  as,  the  nature  of  the  game  played  at".  Although 
usual,  it  seems  superfluous  to  say,  whereby  the  con- 
tract was  Void ;  for  this  is  a  conclusion  of  law,  which 
the  judges  will  make  without  the  suggestion  of  the 
defendant;  and  if  stated,  it  cannot  be  traversed.  It 
IS  like  the  inference  of  per  quod  onerabilis,  or  actio  ^ 

accrevit.  Neither  will  this  averment,  if  madfe,  any 
more  than  that  of  contra  Jhrmam  statuti,  dispense 
with  any  other  averment  in  the  plea;  for  it  is  but  an 
inierence,  which  must  be  supported  by  premises. 

Where  the  defendant  by  his  plea  admits  that  he  Concluiioa 
made  a  promise,  but  insists  that,  it  was  void  or  void-  ^  ^ 
able  in  law,  and  shews  the  special  cause,  be  ought  to 
coliclude  his  plea  with  a  verification,  and  not  to  the 
country;  therefore  a  plea  of  the  statute  of  gaming 
should  be  so  concluded ".  The  verification  should  cor- 
respond 

>  St^  494.    J  Post  598.     ^  Hardr,  335.    *  Palmer  v.  Taylor,  3  Keb. 
468.  Et  vide  Doug.  97.    "*  Str.  495.     »  Clift  «01 . 
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respond  with  the  beginning  of  the  plea,  which  in  as* 
sumpsit  usually  is  actionem  non^  though  in  debt  it  is 
onerari  non. 

Whethcrplca      jj.  j^g^  httn  a  much  controverted  point  whether  a 

of  more  than  ^  ^ 

iSioolostto  plea  stating  that  the  party  lost  more  than  the  sum  of 

TOns'lte^ood?  £^^  ^^  ^^'^  meeting,  to  several  diflferent  persons,  be 

good  under  the  statute ;  and  although  this  may  seem  to 
be  rather  a  question  of  construction  of  the  statute  than 
of  pleading,  yet  as  it  has  been  frequently  raised  on 
demurrer,  it  may  be  proper  to  state  the  cases  in  which 
it  has  arisen.  In  one  of  those  cases'*,  where  the  plain* 
tiff  declared  in  assumpsit  upon  two  promises  to  pay 
^100  each,  and  the  defendant,  to  one  of  the  promises 
declared  upon,  pleaded  the  statute  of  gaming;  on  de- 
murrer to  the  plea,  the  following  form  of  pleading  the 
statute  was  holden  good,  on  the  authority  of  Hudson 
and  Mallet*s  case.  This,  supposing  it  to  have  been 
rightly  decided,  at  once  aifords  a  complcatauthoritative 
precedent  for  the  form  of  pleading  in  the  like  case. 
The  plea  stated  that  the  plaintiff  ought  npt  to  have  his 
action ;  because,  admitting  that  the  defendant  promised, 
as  stated,  he  said,  that  after  the  29th  day  of  September, 
1664,  to  wit,  on  such  a  day,  at  such  a  place,  he,  the 
defendant,  and  the  plaintiff  played  together,  with  dice, 
at  the  game  called  passage,  upon  tick  and  credit,  with- 
out ready-money;  and  that  the  defendant,  then  and 
there,  at  that  game,  at  one  time  and  meeting,  lost  to 
the  plaintiff  the  money  mentioned  in  the  promise,  on 
trust  and  credit;  and  that  at  the  same  time  and  meet- 
ing, at  the  same  place,  J.  S.  and  the  defendant  played 
together  in  the  same  w^ay,  when  the  defendant  lost  to 

J.& 

*^)'hitgraYc  v.  Chancey,  I  Lutw.  ISO. 
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J.  S.  ^30;  by  which  premises,  and  by  forc6  of  the 
statute  in  such  case  made  and  provided)  the  promise 
became  and  was  void :  concluding  the  plea  with  a  ve- 
rification K  From  the  above  case  it  should  seem,  that 
if  tlie  plea  shews  more  than  <£100  to  have  been  lost  to 
several  persons  at  the  same  meeting,  it  is  sufficient, 
though  more  than  that  sum  is  not  stated  to  have  been 
lost  to  the  plaintiff**.  This  case  appears  to  have  over- 
ruled a  previous  one,  Where  an  action  was  brought  upon 
a  note,  and  the  defendant  pleaded  that  at  one  sitting, 
he  lo3t  jOaS  to  the  plaintiff,  and  <£40  more  to  one 
Yeate;  on  demurrer  to  which  plea,  judgment  was 
given  for  the  plaintiff,  on  the  gi*ound  that  the  statute 
only  a[pplied  where  more  than  ^100  was  lost  to  one 
person,  at  one  sitting,  and  not  where  it  was  lost  to  se- 
veral persons'.  But  the  instance  given  seems  not  to 
support  this  general  position,  but  only  to  extend  to  a 
case  of  fraud ;  for  the  instance  put  is,  if  one  man  lose 
£95  to  another,  and  refuse  to  play  any  longer  with 
him,  and  then  voluntarily  lose  «£*10  to  another  person, 
at  the  same  sitting,  this  shall  not  defeat  the  first  per- 
son who  played  with  him,  of  his  remedy  for  the  mo- 
ney whieh  he  lawfully  won«  Iix  anotlier  case^  the  court 
are  reported  to  have  said,  that  the  statute  shall  be  con- 
stmed  largely  in  odium  of  gamesters;  and  therefore  if 
one  lose  upwards  of  «£  100  to  two  at  one  sitting,  both 
the  sums  would  be  void ;  but  if  he  lost  £99  to  A.  and 
tlien  on  purpose  to  avoid  the  payment  ofitj  loses  «£S0 
to  B.  there  A.  may  specially  set  out  the  frauds  and  so 

avoid 

f  Whitgravc  v.  Ckanccy,  1  Lutw.  ISO.      ^  Com.  Dig.  tit.  Pleader, 
917.    '  Stanhope  v.  Smith,  5  Mod.  351 . 
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avoid  the  fact*.  However  in  another  case,  subsequent  to 
either  of  those  above  quoted,  where  the  plaintiff 
brought  assumpsit  for  ^£40,  and  the  defendant  plead- 
ed it  was  money  won  at  play,  and  that  at  the  same 
time  and  sitting,  he  lost  £66  to  J.  S.  on  demurrer, 
the  plaintiff  had  judgment ;  for,  says  the  reporter,  it 
was  the  opinion  of  the  court,  that  losing  «£  106  to  se- 
veral persons,  at  one  time,  was  not  within  the  statute ; 
unless  they  go  shares  fraudulently^  and  join  in  the 
stakes;  for  then,  as  to  the  chance  of  the  game,  they  are  as 
one  person ;  therefore  if  the  £40hBd  been  fairly  won,  and 
the  jC66  had  been  won  with  false  dice,  this  Itrill  not 
avoid  the  ^40  debt,  unless  the  winner  of  it  was  party 
to  the  fraud  ^  In  a  book  of  this  nature  it  is  not  neces* 
sary  to  determine  what  is  the  true  construction  of  the 
statute ;  though  if  the  spirit  or  letter  of  it  aie  to  be 
regarded,  there  can,  it  seems,  be  no  doubt,  but  that 
the  loss  of  more  than  «£lOO  at  one  meeting  is  within 
the  statute,  whether  it  be  to  one  person  only  or  two  or 
more  persons ;  though  it  seems  to  be  equally  clear,  that 
however  the  statute  is  construed,  the  loser  of  less  than 
jOlOO  cannot,  by  his  own  fraud,  get  rid  of  his  liability 
to  pay  a  sum  once  legally  won. 

Replication        In  answer  to  a  plea  of  the  statute  of  gaming,  in  as< 
m  denial.       sumpsit  or  in  debt,  the  plaintiff  may  either  directly 

deny  that  the  money  was  lost  as  stated  in  the  plea,  and 
conclude  to  the  cbuntry,  or  state  by  way  of  inducement 
that  the  money  was  justly  due  or  the  like,  with  a  tra- 
verse of  it's  having  been  so  lost,  and  conclude  with  a 
verification  or  to  the  country.     So,  any  other  material 

part 

'  Walker  v.  Walker,  152  Mod.  25S.      '^  Dickson  v.  Pawlctt,  Saik. 
345. 
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part  of  the  plea  may,  in  like  manner^  be  put  in  issue. 
If  the  plaintiff  reply  by  way  of  special  traverse,  the 
most  usual  replication  is,  that  the  contract  was  made 
for  a  just  debt,  with  a  traverse  that  the  money  claimed, 
or  any  part  thereof^  was  won  by  gaming,  contra  for^ 
mam  statutiy  as  the  defendant  has  pleaded 

The  replicatimi  to  this  plea  need  not  shew  what  the  inducement, 
cause  of  the  debt  was ;  it  is  sufficient  to  say  that  thib 
contract  was  made  for  a  just  debt"",  or  a  good  and  law-^ 
fill  consideration,  or  upon  good  and  lawful  considera- 
tions, and  for  securing  the  payment  of  a  debt  justly 
due  and  owing  from  the  defendant  to  the  plaintiff";  al- 
though some  precedents  state  the  particular  debt  or 
consideration ;  for  the  defendant  cannot  question  what 
the  debt  or  consideration  was,  but  must  join  issue  on 
the  fact  alledged  in  his  plea,  namely,  whether  the  con- 
tract was  void  by  gaming.  r 

Indeed,  it  is  not  necessary  to  preface  the  traverse  in  Travene, 
,  the  replication  with  any  inducement,  but  the  plaintiff 
may  reply  simply  that  he  did  not  play  at  the  game 
mentioned  in  the  plea,  or  that  he  played  for  ready  mo- 
ney and  not  upon  ticket  or  credit,  or  that  h^  did  not  at 
one  and  the  same  sitting  lose  more  than  the  sum  allow- 
ed by  law  to  be  won  at  play '^,  or  that  the  contract  was 
not  entered  into  for  securing  the  payment  of  money  so 
won ;  as  the  plaintiff  may  to  a  plea  of  usury  reply  ge- 
nerally, that  it  was  not  corruptly  agreed  as  stated  in  the 
plea.  But  the  plaintiff  cannot  say  that  the  contract 
did  not  become  void  modo  et  formUy  as  stated;  for 

such 

^  Sir.  499.    >^D.  &E.4S9.    '^  Sec  9  Ann.  ^.  14.  $.  1,  «. 
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such  a  mode  of  replying  would  be  bad,  as  that  aver- 
ment is  nothing  but  the  result  of  what  precedes,  and 
the  construction  of  the  law  upon  it. 

Sum  in  the  Where  the  plea  states  that  part  of  the  money,  scilicet 
noTbTput  in  ^^  much,'  was  won  by  gaming,  the  substance  is  that 
issue.  part  of  the  money  was  so  won,  and  the  scilicet  is  only 

matter  of  form,  of  which  no  notice  should  be  taken  in 
the  replication.  If  the  sum  mentioned  in  the  plea  be 
made  part  of  the  issue,  the  replication  will  be  bad""; 
and  therefore  it  should  say  either  that  no  part  of  the 
money  was  lost  by  gaming,  or  traverse  the  loss  of  the 
money  or  any  part  thereof.  But  though  the  replication 
do  make  the  sum  parcel  of  the  issue,  yet  if  the  de- 
fendant's plea  be  bad,  as,  for  not  stating  the  game 
played  at,  the  plaintiff' must  have  judgment 5^. 

Conclusion.        With  respect  to  the  form  of  concluding  replications 

of  this  nature,  which  has  been  much  the  subject  of  dis- 
cussion, the  general  rule  is  this;  where  a  replication 
denies  the  whole  substance  of  the  defendant's  plea,  the 
plaintiff  may  tender  issue  and  conclude  to  the  country, 
and  where  he  selects  one  out  of  several  facts  he  may 
traverse  that  one  and  conclude  with  a  verification. 
Therefore  where  the  replication  stated  that  the  instru- 
ment declared  upon  was  made  by  the  defendant  to  the 
plaintiff  upon  good  and  lawful  ccmsiderations,  and  for 
securing  the  payment  of  a  just  debt,  and  not  for  se- 
curing the  payment  to  the  plaintiff  of  any  money*  won 
by  the  plaintiff  from  the  defendant  at  play,  as  alledged 
in  the  plea,  and  concluded  to  the  country;  on  special 
demurrer,    assigning  for  causes  that   the   replication 

ought 

^  Colbome  p.  Stoclulale,  Str.  493.      y  li. 
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ought  to  have  been  concluded  with  an  averment,  and 
that  it  was  double,  and  contained  only  a  traverse  of 
part  of  the  matter  contained  in  the  plea ;  it  was  held 
that  the  replication  negatived  the  whole  substance  of 
the  plea,  as  it  said  that  the  bond  was  given  for  a  just 
debt,  and  not  an  unjust  one ;  therefore  judgment  was 
given  for  the  plaintiff,  without  even  hearing  the  coun- 
sel who  were  to  argue  against  the  demurrer".  Duller, 
J.  observed,  that  there  are  exceptions  to  the  above  rule> 
and  many  cases  in  which  the  conclusion  is  good  either 
way ;  and  that  he  was  now  satisfied  that  opinion  was 
right.  In  which  opinion  Mr.  Justice  Grose  concurred, 
observing  that  the  difficulty  on  the  subject  had  arisen 
from  dilatory  pleas,  where  the  courts  had  sometimes 
said  that  the  one  conclusion  was  proper,  and  at  other 
times  that  the  other  was,  merely  to  put  an  end  to  the 
dilatory  pleadings*.  The  several  cases  which  preceded 
the  decision  of  the  case  last  cited  are  quoted  fully  in 
considering  the  form  of  replying  to  a  plea  of  the  statute 
of  usury,  in  which  questions  of  this  nature  have  mostly 
occurred  \ 

In  the  case  of  Whitgrave  and  Chancey  %  it  was  said,  Fmud. 
that  perhaps  by  special  pleading,  a  good  replication 
might  have  been  made;  in  saying  which  the  court  ap- 
pear to  have  alluded  to  the  case  put  in  Walker  against 
Walker,  that  if  one  lose  £99  to  A.  and  then  on  purpose 
to  avoid  it  lose  ^20  to  B.  there  A.  may  specially  set 
out  the  .fraud,  and  so  avoid  if*.  Whatever  may  be  the 
true  construction  of  the  statute  respecting  the  loss  of 

more 

*  Hedges  v.  Sandon,  2  D.  &  E.  439-  '^  Id.  ^Posi  603,  &c.  « iLutw, 
280.  Ante  595.      ^  12  Mod.  258.  Ante  596. 
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more  than  «£lOO  to  several  diiFerent  persoBS,  the  abova 
replication  seems  to  be  good,  though  no  more  than 
i;  100  be  lost  to  either  of  them, 

C.  P.  will  not  Altliough  it  may  not  seem  to  be  iaimediately  con^ 
ant  to  plead  ncctcd  With  the  suli^ect  of  pleading,  but  rather  a  mat* 
non  a^mpsii  ^er  of  practice,  it  is  proper  to  observe,  that  the  court 
G.  8.  c.  s«     of  Common  Pleas  will  not,  in  an  action  of  aasump«it  on 

a  bill  of  exchange,  allow  the  defendant  to  plead  tfaege* 
neral  issue,  and  at  the  same  time  a  special  plea  that  the 
bill  was  given  on  a  stock^jobbiag  transaction,  contrary 
to  the  statute  7  Geo.  S.  c.  8.  That  court  seems  to  have 
adopted  it  as  a  general  principle,  that  any  diing  which 
goes  to  impeach  the  consideradcin  of  the  instrument, 
or  the  plaintiff's  personal  ability  to  sue  upon  it,  ud 
which  can  be  given  in  evidence  under  the  genesml  issue, 
«hall  not  also  be  pteaded  specially ;  at  all  events  where 
the  only  object  of  the  application  for  leave  to  plead  se- 
veral matters  is  to  postpone  th^  trial,  by  inaking  a  spe^ 
cial  r^Hcation  necessary  % 


Utury,  c\i-        On  a  ipotion  for  leave  to  plead  double,  the  court  de* 
^^JJjL^  *^  glared,  that  on  non  assumpsit  the  defendant  might  give 

evidence  that  the  contract  was  usurious,  because  that 
shews  it  to  be  void ;  but  in  the  case  of  a  specialty,  it 
must  be  pleaded.  Accordingly,  on  the  trial,  the  de- 
fendant was  permitted  to  give  that  evidence  upon  the 
.general  issuef  in  assumpsit,  and  the  plaintiff  wa<  non- 
suited^  It  appears  that  the  motion  for  leave  to  plead 
double,  viz.  non  assumpsit  and  the  statute  of  usury  was, 

on  tjie  a|)0Ye  grouiid  lefased',  However  the$c  two  pleas 

are, 

•  Shaw  V.  Everett,  I  B.  &  P.  222,      '  Lent  Bernard  v.  S^ul,  1  Str. 
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are,  in  practice,  frequently  pleaded  together  in  the 
King's  Bench,  without  objection.  In  that  court  indeed, 
(for  the  Common  Pleas  are  more  strict  in  this  respect  **) 
it  seems  that  with  some  few  exceptions,  in  the  case  of 
a  tender;  and  adienage,  and  such  like,  which- are  odious 
pleas  in  contemplation  of  law,  the  defendant  may  plead 
as  many  different  matters  as  he  thinks  necessary  for  his 
defence,  though  they  appear  contradictory  or  incon- 
sistent, as,  non  assumpsit  wfth  a  plea  of  infancy,  or 
the  statute  of  limitations^:  though  infancy,  as  we  have 
seen^,  may  be  given  in  evidence  upon  non  assumpsit^ 
and  the  statute  of  limitations  is  generally  considered 
as  a  dishonest  plea ;  insomuch  that  in  a  bte  case,  the 
court  of  King's  Bench  made  it  a  condition  of  leave  to 
withdraw  a  demurrer  and  plead,  that  the  statute  should 
not  be  pleaded  ^ 


To  a  declaration  in  assumpsit,  upon  a  contract  for  Plea  of  the] 

statuU 
usury. 


paynoent  of  any  priiu:ipal  or  money  lent  upon  usurious  '^^"^  ^ 


terms,  the  defendant  may  plead  the  statute  of  usury, 
13,  Ann.  stat  2.  c.  16.  s.  1.  which  declares  such  con- 
tracts to  bf  utterly  void.  Such  a  plea  must  bring  the 
case  within  the  statute,  but  it  is  sufficient  to  shew  that 
usurious  interest  was  reserved  by  the  contract  without 
shewing  that  it  was  paid  or  accepted  under  it;  for  the 
statute  contains  two  distinct  provisions,  viz.  firsts  that 
no  person  up<m  any  contract  shall  take  for  the  loan  of 
monies,  &c  above  the  rate  of  five  per  cent,  which  ren- 
ders any  contract  void  whenever  more  is  reserved^  that 
is  therefore  sufficient  to  bar  any  action  upon  the  contract ; 

and 

^lB.tc?.  S23.  Ante       .     ^  Tidd.  603, 4.     i  Jnie  600.    ^  Bur- 
nester  «.  Mawley,  M.  50  G.  3. 
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and  secondly,  that  every  person  who  shall  receive 
thereupon  above  the  rate  allowed  by  the  statute,  shall 
forleit  treble  the  value  of  the  money  lent;  the  receipt 
therefore  of  the  usurious  interest,  under  the  contract, 
is  necessary  only  to  entitle  a  common  informer  to  sue 
for  the  penalty  of  treble  value  I 


Plea  iinnia- 
tcriar,  if  de- 
claration 
states  usury. 


If  it  appear  by  the  declaration  that  the  contract  was 
usurious,  and  could  not  be  otherwise,  judgment  ought 
to  be  given  against  the  defendant,  as  it  seems,  without 
regard  to  his  plea".  But  where  the  plaintiff  in  13  W. 
S.  declared  that  being  possessed  of  several  pieces  of  old 
money  amounting  to  <£300,  in  consideration  she  would 
pay  the  defendant  such  money,  he  promised  to  pay  heiP 
;£ 300  new  money,  with  ^4.  10^,  per  cent  interest,  on 
such  a  day*  on  n on  assumpsit ^  the  court  wereofopi-^ 
nion  that  it  did  not  appear  that  the  contract  necessarily 
was  usurious,  and  the  jury  having  found  for  the  plain- 
tiff, they  would  not  intend  it  so,  but  the  contrary.  It 
was  also  observed,  that  as  the  consideration  oi  the  pro- 
misc  was  tliat  the  plaintiff  would  pay  the  defendant 
^300,  there  did  not  appear  to  have  been  a  loan;  with- 
out  which  there  could  be  no  usury,  and  they  would 
not  intend  one,  as  the  jury  had  not  found  it^ 


Commence-       As  the  statute  declares  all  usurioiis  contracts  to  be 

'  void,  the  plea  may  begin  by  saying  that  the  defendant 

ought  not  to  be  charged,  or,  that  the  plaintiff  ought 

not  to  have  or  maintain  his  action.     It  is  unnecessary, 

and  would  be  equally  improper  to  recite  this  statute  at 

at  farge**,  as  the  statute  of  gaming  ^ 

In 

»  Vide  3  Wils.  253.  "  Com.  Dig.  tit.  Pkadlcr,  2  G.  7.  "  Yeomvi 
V.  Buntow,  1  Lutw.  271.  Et  vide  4  East,  55.  ^  Bro.  V.  M.  25i. 
9  Jnte  589. 


tV  AVOIDANCE.  ^* 

In  pleading  the  statute  of  usury  it  is  not  sufficient  to  Agreement 
say,  that  the  defendant  was  indebted  to  the  phiintifF  in  ^^^^^ 
a  much  less  sum  than  that  claimed  by  the  plaintiff;  he 
must  set  forth  the  agreement,  and  apply  it  to  the  sum 
in  the  declaration^;  that  is,  he  must  shew  the  sum  or 
goods  lent,  and  their  value,  and  how  much  interest 
was  reserved,  or  paid,  and  that  the  money  or  goods 
claimed  are  the  same  with  those  claimed  by  the  plain'- 
tifF  in  his  declaration.  The  proper  course  of  pleading 
is,  that  it  was  corruptly  agreed,  &c.  therefore  if  the 
plea  only '  says,  that  it  was  agreed  that  the  plaintiff 
should  havifc'  so  much  interest  for  forbearing,  without 
saying  that  it  was  cormptly  agreed,  it  will  be  bad^  It 
must  be  expressly  averred  in  the  plea-  that  the  interest 
reserved  was  agreed  to  be  paid  iox  forbearance  ;  it  not 
being  sufficient  to  say  that  the  money  to  be  paid  for 
giving  day  of  payment,  for  the  time  mentioned  in  the 
plea,  exceeds  the  rate  of  legal  interest*.  But  after  tli^ 
agreement  is  set  out^  it  seems  unnecessary  to  state  that 
the  money  agreed  to  be  given  exceeds  the  rate  of  £5 
for  the  forbearance  of  ^100  for  a  yean  The  plea 
should  state  that  the  contract  mentioned  in  the  de-^ 
claration  was  entered  into  in  pursuance  of  the  usurious 
agreement,  where  that  is  not  the  only  and  original 
agreement  entered  into.  .    ' 


As  tl^e  statute  makes  all  contracts  void  whereby  Bot  payment 

»rest 
not. 


I 


there  shall  be  reserved  or  taken  usurious  interest,  the  ^^^'^^ 
(defendant  need  not  state  that  he  paid  the  stipulated 
usury.    As  to  the  averment  of  the  contract  being  con-^ 
ira  formam  statutiy  and  void,  and  the  form  of  con- 
cluding 

^  Hinton  v.  Roffey,  3  Mod.  35«      ^  Neviaon  v.  Whitley,  Cro.  Car. 
501.     ^  Swales  tu  Bateman,  W.  Jon.  410* 
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eluding  this  plea,  what  has  been^au^d  with  reference  to 
pleading  the  statute  of  gaining  is  equally  applicable 
here,  and  need  not  be  repeated  ^ 

Replication        Jo  a  plea  of  tlie  statute  of  usury,  the  plaintiff  may 

in  denial.  i  n         i         .  /  ■ 

reply  generally,  that  it  was  not  corruptly  agreed,  as 
the  defendant  has  alledged  in  his  plea"";  or  if  the  cor- 
rupt agreement  be  alledged  to  relate  to  a  bargain,  the 
plain tiif  may  reply  ^t  the  bargain  was  lawful,  with  a 
traverse  of  the  agreement,  as  stated  by  the  defendant'; 
or  that  the  agreement  was  for  a  lawful  debt,  with  a  a* 
milar  traverse^;  or  with  a  travei^e  that  the  contiact 
wtis  made  for  usury  against  the  statute  \  If  several 
diiferenC  usurious  i^reements  be  stated  in  different 
pleas,  it  seems  they  ought  to  be  traversed  separately'* 

Mistake  of        So,  tiie  platnttff  may  reply  that  it  was  a  mistake  of 

tiie  scrivener,  with  a  traverse  of  the  ewnipt  agree* 
ment':  In  one  case,  it  was  objected  to  this,  that  the 
allegatiim  waa  against  the  words  of  the  ccmtract  But 
all  the  court  held  that  it  might  well  be  made,  for  it  is 
the  shewing  /of  the  tme  agreement,  that  no  interest 
was  to  be  paid  by  it  but  such  aa  was  allowed  by  law*. 
In  another  case,  it  was  olirjected  that  the  plea  having 
stated  that  the  plaintiff  accepted  the  security,  that  im- 
plied his  consent  to  it  when  it  was  accepted,  though  he 
said  in  his  replication  that  he  had  not  notice  of  it  when 
the  contract  was  mad^ :  but  the  court  held  that  though 
he  might  know  the  nature  of  the  security  when  }t  was 

accepted. 


flcnvener. 


I 


*  Ante  593.  ^  Com.  Dig.  tit.  Pleader,  2  W.  23.  •  Clcr.  Ass.  324. 
^CliftlS5.  »  1  Brown's  Ent  202.  ^  Cro.  Jac.  544.  »  2  Vent. 
as.     <'XenMiat\Wliidey,Cro.Car.  501. 
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accepted,  that  wa^  not  suiHcknt  tp  make  him  a  party 
to  the  corrupt  agreement  ^ 

The  plaintiff  may  traverse  the  corrupt  agreement,  Traycnc  ot 
generally,  as  above,  or  specially,  in  the  words  of  it*",  general  or 
But  as  both  modes  are  in  effect  the  same,  the  former  is  special. 
to  be  preferred  for  the  sake  of  brevity.     And  with 
respect  to  the  latter,  it  should  be  observed  that  if  in 
traversing  the  coiTupt  agreement,  the  plaintiff  in  his 
replication  makes  the  day,  which  is  immaterial)  parcel   , 
of  the  issue,  it  will  be  bad^ 

It  has  been  a  ijaatter  of  much  doubt  and  difference  of  Conclurion 

of  Fcolica" 

opinion  in  wha):  form  replications  of  this  nature  may  be  tion,  how  far 
concluded.  In  o|ie  case  it  is  said  to  have  been  holden,  optional. 
that  the  plaintiff  is  at  liberty  either  to  reply  that  the 
contract  was  niade  upon  another  account  and  to  tra- 
verse the  corrupt  agreement  with  an  abs^u^  hocy  or  to 
€leny  the  agreement  directly  and  conclude  to  the  coun* 
try*.     It  seems  to  have  been  taken  for  granted  that  in 
the  case  of  a  traverse  with  an  absque  hoc,  a  conclusion 
with  a  verification  was  alone  proper,    although  the        , 
plaintiff  might  if  he  chose  conclude  to  the  country, 
by  directly  taking  issue  instead  of  nutking  a  special  tra- 
verse* 

Accordingly  in  a  case  in  Strange^  where  the  plaintiff  Where  an 
declared  in  assumpsit  upon  a  promissory  note,  and  the  neceasaiy, 
defendant  pleaded  the  statute  of  usury^  to  which  the  ^^  P«>I^* 
plaintiff  replied  that  the  note  was  given  for  a  just  debt, 
without  this,,  that  it  was  corruptly  agreed  as  stated, 

and 

\Bush  V.  BnokiaghaBi,  2  Vent  SS*    «  1  Bro.  Ent  203*    'Neiriloa 
*V*  Whitley,  M  ngiri .  «  Fesa  «.  Abton,  cited  1  Bur«  821. 
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and  concluded  to  the  country ;  whereupon  there  wns  a 
demurrer,  assigning  for  cause,  that  the  replication 
should  have  concluded  with  an  averment ;  the  court 
held  that  although,  generally  speaking,  where  there  is 
a  negative  and  affirmative  you  must  not  conclude  with 
an  averment,  and  if  the  plaintiff  in  that  case  had  taken 
issue  on  the  agreement  without  a  traverse,  he  would 
have  been  right  in  concluding  to  the  country,  yet 
wherever  there  is  a  traverse,  it  must  be  Concluded  with 
an  averment'.  This  cajjc  was  cited  by  Mr.  Justice  De- 
nison  in  Robinson  and  Raley^  I'he  next  case  was 
an  action  on  a  bill  of  exchange,  to  which  the  defendant 
pleaded  an  usurious  contract,  and  that  the  bill  was 
given  on  that  contract;  to  which  the  plaintiff  replied 
that  it  was  given  for  a  good  consideration ;  traversing 
the  contract  in  the  same  way  as  was  done  in/  Baynham 
and  Matthews,  but  concluding  with  a  verification ;'  to 
Ivhich  there  was  a  special  demurrer  on  that  account 
But  Lord  Mansfield  said  that  the  point  was  settled  by 
the  case  of  Baynham  and  Matthews,  and  bver-ruled  the 
demurrer;  in  which  opinion  the  other  judges  coin- 
cided^ 

Distinctbn,       Thus  far  the  decisions  are  in  perfect  concordance 

where  whole 

or  part  of       with  each  other;  but  in  this  case  BuUer,  J.  observed, 
plea  is  de-      that  there  was  a  distinction,  which  ran  through  all  the 

aied«  ^ 

cases,  namely,  that  when  the  whole  matter  of  the  plea 
is  denied  in  the  replicatioii,  it  must  conclude  to  the 
country,  but  when  a  particular  fact  alledged  in  the 
plea  is  selected  and  denied,  then  the  replication  must 
conclude  with  an  averment;  which  distinction  he  tan^ 

sidered 

'  Baynham  v.  l^iOthews,  3  Sir.  8T1*   But  see  post  605.  2  D.  &  £• 
439.   <  1  Bar.  321.    ^  Smith  v.  Dovers,  Doug.  418. 


/" 
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-sidered  09  confirmed  by  many  other  decisions,  although 
if  the  point  had  been  new,  much  might  have  been  said 
on  the  other  side  *.  Accordingly  in  a  subsequent  case, 
which  was  assumpsit  on  a  note,  to  which  the  defendant 
pleaded  an  usurious  agreement,  and  that  the  note  was 
given  in  pursuance  of  that  agreement ;  the  replication^ 
after  protesting  against  the  agreement,  stated  that  the 
note  was  not  given  in  pursuance  of  it,  and  concluded 
to  the  country;  to  this  the  defendant  demurred,  on 
account  of  the  conclusion;  and  the  court  were  of 
opinion,  that  as  the  replication  had  selected  and  denied 
one  of  two  facts,  it  ought  to  have  concluded  with 
a  verification.  BuUer,  J,  added,  that  he  could  not 
agree  with  what  Denisou,  J.  said  of  Baynham  and 
Matthews,  in  Robinson  and  Haley,  that  the  conclusion 
was  right  either  wayj.     But  it  is  observable  that  De- 

nisoUy 

*  Id.    J  Mulliner  v,  Wilkes,  cited  2  D.  &  E.  441.  (19.) 


(19)  Mui.LiN£&  V,  WiLKSs,  £.  23  Geo.  3. 
The  declaration  was  on  a  promissory  note  for  £^^,  msn\e  by  the  Repricmtion  toa 

plea  of  utury,  im 

defendant  payable  to  John  Mabcrly  and  indorsed  to  the  plaintiff.  The  action  on  mnote» 
plea  was  the  statute   of  usury,   exactly  tlie  same  form  as  that  in  ^[^iiutoomipt 
Smith  V.  Dovers,  Doug.  412.     ITic  replication,  after  protesting  that  *£SJ*^a2? 
no  such  corrupt  agreement  was  ever  made  between  Maberly  and  the  fcB«i»nt  did  not 

,  ,  .      ***  puwuance 

defendant,  as  mentioned  in  the  plea,  stated  that  the  defendant  did  thereof,  or  for 

the  purpose 

not  in  pursuance  of  any  such  corrupt  agreement,  nor  for  any  such  mentioned  in 
purposes,  as  in  the  plea  mentioned,  make  and  deliver  to  Mabcrly  the  Sote'u  aiiedged* 
promissory  note,  in  manner  and  form  as  the  defendant  in  his  plea  al-  ^|^*^^]||try*. 
ledgedy  concluding  "  And  of  this  he  puts  himself  on  the  country,  &c.'*  *'^'  '^^^ 
.To  this  repHcation  there  was  a  special  demurrer  assigning  for  causes,  morrer. 
that  it  ought  to  have  concluded  with  a  verification ;   that  it  put  se- 
veral matters  iu  issue  ;   that  it  did  not  alledgc  the  note  to  have  been 
,  given  for  any  valuable  consideration;    and  that  the  replication  (if 

concluded 
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nisoQ,  J*  apfyears  from  Burrow's  Report,  tohave  inti- 
'   mated  that  either  conclusion   was   rights  with  re- 
ference 


concluded  to  the  country)  should  have  concluded  **  And   this  the 
said  Thomas  MuUiner  pnys  may  be  enquired  of  by  the  couafry.'' 

LavrtncCf  in  arguing  the  derourrcry  insisted  principally  on  the  hnt 
of  the  above  causes,  vis.  that  the  replication  ought  to  have  con- 
cluded with  a  verification.  He  argued,  that  the  whole  contents  of 
the  pica  were  not  denied,  but  a  particular  fact  selected*  He  said 
there  were  many  cases  in  support  of  the  demurrer,  but  he  should 
mention  only  Smith  9.  Dovers,  Doug.  412.  Here  the  plea  consisted 
of  two  facts,  vis.  that  there  was  a  corrupt  agreement,  and  that  the 
bill  was  given  in  consequence  of  it 

Law^  eantra,  admitted  there  wa^  a  great  variety  of  cases  on  the 
subject.  The  first  was  Crogaf  s  case,  8  Co.  66.  He  also  cited  Raley 
V.  Robinson,  1  Bur.  517*  ^nd  argued,  that  the  reason  why  a  verifi- 
cation is  necessary  when  one  fact  is  selected*  is,  that  the  court  may 
judge  whether  it  is  a  proper  issue  to  determine  the  question,  as, 
whether  it  involves  matter  of  law.  He  said  Baynham  v»  Matthews, 
2  Str.  871.  was  on  the  same  principle.  There  was  new  matter  intro- 
duced, that  the  bill  was  given  for  a  just  debt;  for  a  bill  is  not  neces- 
sarily given  for  a  debt.  In  Smith  v.  DoveFBi  there  was  new  matter  ia 
the  inducement.  But  the  true  difference  between  that  case  and  the 
principal  one  was,  that  in  the  latter  the  replication  contained  a  denial 
of  all  tlie  liscts  in  the  plea.  That  the  words,  ^*  nor  for  the  purposes  in 
the  plea  mentioned"^ were  a  total  denial.  That  was  more  'proper  than 
the  usual  issue  on  the  agreement;  for  there  might  have  been  a  cor- 
rupt  agreement,  and  yet  the  bill  not  given  in  consequence  of  it. 
(BuLL£R,J.  Fart  of  tliepleais  taken  by  protestation,  therefore  it  it 
not  all  denied.)    That  is  not  assigned  for  cause  ot  demurrer. 

Lawrence f  in  reply,  said,  it  was  only  by  inference  that  Ae  corrupt 
agreement  was  denied.  If  the  whole  had  been  put  in  issue,  the  pro- 
testation was  idle. 

Lord 


k 
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tercnce  to  two  different  forms  of  replication,  though 
Buller,  J.  does  not  seem  to  have  adverted  to  that  cir- 
cumstance^ Notwithstanding  these  determinations 
however,  in  a  modem  case,  where  the  statute  of 
gaming  was  pleaded,  and  the  replication  stated  that 
the  security  was  given  for  a  just  debt,  and  not  for 
money  won  at  play,  and  was  concluded  to  the  country ; 
it  was  held  that  this  replication  was  rightly  concluded, 
because  it  denied  the  whole  substance  of  the  plea.. 
.Buller,  J.  expressed  himself  to  be  then  satisfied  ^ 
that  what  Mr.  J.  Denison  had  said  was  correct''' 
This  case  has  been  already  stated  sufficiently  at  length 
in  its  proper  placed  It  cannot  escape  notice,  that 
the  court,   in  considering  the  effect  of  the  replica- 

tioii 

^  Hedges  and  Sandon,  2  D.  &  £.  439.    *  ^ntt  59S* 


Lord  MAK9FIEI.D  aiked  Law  the  use  of-  the  protestation  ?  ham 
said,  he  thought  it  in  this  Case  frivolous  and  of  no  use;  for  that  it 
was  an  exclusion  of  a  conclusion  in  another  action. 

BvLLiR,  J.  Bttt  it  is  an  admission  in  this  action.  I  have  often 
wondered  at  what  DenniBon,  J.  said  in  Robinson  «.  Raley,  and  take  it 
not  to  be  supported  on  any  principle.  The  case  most  like  the  present 
is  that  of  accord  and  satisfaction*  Here  are  two  fieicts.  The  corrupt 
agreement,  and  the  bill  in  consequence  of  it.  One  fact  is  admitted.  There 
is  no  ca&e  which  says  that  a  traverse  with  an  inducement  should  not 
conclude  to  the  court;  therefore  that  is  the  safe  way.  Whenever  the 
whole  plea  is  not  denied,  the  replication  ought  to  be  concluded  with  n 
terification*  / 

Sti  vide  Boyce  v.  Whitaker,  Doug.  90.  and  Hedges  p.  Sandon,  2 
D.  AtBtm  459*  contra.  After  a  great  deal  of  conversation  between  the 
bench  and  the  bar,  Mr.  Law  had  leave  to  amend  the  replication,  b> 
striking  out  the  protestation,  6cc.  He  afterwards  concluded  it  with  a 
verification.    Sec  Bush  v.  Leake,  2  D.  &  E.  441.  ace. 
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tioTii  in  its  negativing  the  whole  plea,  did  not  coil- 
sider  the  form  in  whioh  it  was  replied  asniateriah 

This  distinc^i      In  consequence  of  this  decision,  in  a  still  more  re- 
tioBcd/        ^^^*  c^^>  where   the  plaintiff  replied  to  a  plea,  of 

usury  that  the  contract  was  for  a  just  debt,  and  traversed 
the  corrupt  agreement  as  alledged  in  the  plea,  with  a 
conclusion  to  the  country,  no  objection  whatever  was 
taken  to  it" ;  so  that  the  propriety  of  that  form  of  re- 
plying in  cases  of  this  nature  seems  to  have  been  con- 
sidered as  quite  settled,  however  rightly;  although 
there  cannot  be  a  doubt,  but  that  where  the  replication 
is  in  theybrw  of  a  special  traverse,  it  may  be  pro- 
perly con<;luded  with  a  verification,  whether  it  em- 
brace the  whole  substance  of  the  plea  or  not ;  and  it 
would  most  clearly  be  bad  to  conclude  in  that  manner, 
though  one  only  of  several  facts  in  the  plea  be  selected 
and  denied  by  the  replication,  if  it  be  in  the  Jorm  of 
a  simple  issue,  and  do  not  contain  any  special  traverse. 
So,  that  the  Jorm  of  stating  the  matter  of  the  replica- 
tion must,  in  some  measure,  jegulate  the  form  of  con- 
cluding it ;  and  it  may  yet  be  asked  why  any  thing 
else  ought  to  regulate  it?  Certainly,  Mr.  Justice 
Denison  does  not  appear  to  have  adverted  to  any  thing 
else,  although  Mr.  Justice  BuUer  seems  to  have  con- 
sidered he  did ;  and  in  this  misapprehension  of  the  opi- 
nion of  the  former  of  these  judges,  all  the  confusion 
on  the  subject  has  perhaps  originated. 

«. 

That  con-  jf  the  defendant  in  his  plea  state  facts  which  will 

^isct  was  not 

In  evasion  of  ^<^^  bring  his  case  within  the  statute,  and  afterwards 
•latate.         aver  that  the  contract  was  entered  into  by  covin  to 

evade 

"  Dewar  v.  Span,  3  D.  &  £.  4,25. 
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evade  t)ie  statute,  the  plaintiff  may  take  issue  on  sucli 
averment,  because  it  discloses  the  manner  of  the 
agreement;  and  although  the  plaintiff  might,  notwith-* 
standing  the  facts  disdosed  were  insu^cieut  to  invalid- 
date  the  transaction,  have  traversed  that  the  agreemen^t 
was  corrupt,  it  ieing  so  stated  in  the  plea,  yet  the  avcr^ 
ment  that  it  was  entered  into  by  covin  toe  vade  the  statute 
is  traversable  tfio ;  that  is,  the  pkinttfT  tnay  elect  to  tm- 
verse  that  instead,  if  he  will*. 

It  is  not  in  any  case  necessary  for  the  defendant  to  Pl««  of  the 
plead  the  statute  of  frauds,  29  Car.  2.  c.  3.  specially,  fj^udi. 
as  he  may  avail  himself  of  it  under  the  general  issue, 
whether  the  case  be  within  the  4th  section  of  the  sta- 
tute, which  only  declares  that  the  party  shall  not  be 
charged  upon  the  special  promise,  agreement,  or  con- 
tract; or  upon  the  17th  section,  which  declares  that 
the  contract  shall  not  be  allow«di:•good^  But  the  de- 
fendant may  it  seems  plead  the  statute  specially;  and 
in  such  case,  there  certainly  is  no  necessity  for  re- 
citing the  statute,  it  being  a  public  act,  whereof  the 
judges  will  take  notice.  It  is  therefore  sufficient  to 
shew  the  case  to  be  within  the  act;  as,  where  the 
plaintiff  declared,  in  consideration  that  his  testator 
would  withdraw  the  record  in  an  action  of  assault 
against  J.  S.  (a  third  person,)  the  defendant  undertook 
to  pay  him  a  certain  sum,  for  damages  and  costs  as  be* 
tween  attorney  and  client ;  and  the  defendant  pleaded 
that  the  action  was  brought  to  charge  him  with  the 
debt,  default  or  miscarriage  of  J.  S.  and  that  there  never 
was  any  agreement,  or  memorandum  of  agreement  ia 
writing,  touching  the  promise  declared  upon;   c6n- 

eluding 

^  Joy  V.  Kent^  Hardr.  41S/  «  2  U«  Rayv.  lOlS. 

R  ^ 
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eluding  with  a  verification  K  In  the  case  cited  howeveri 
on  demurrer  to  the  plea,  judgment  was  g^ven  for  the 
plaintifF,  on  the  ground  that  J.  S.  was  not  a  debtor^  the 
cause  not  having  been  tried ;  and  be  did  not  appear  to 
have  been  guiltji  of  any  default  or  miscarriage,  as  there 
might  have  been  a  verdict  for  him  if  the  cause  had 
been  tried ;  so  that  the  promise  was  an  original  one, 
and  not  a  collateral  promise,  to  pay  any  debt,  &e.  al* 
ready  contracted  or  incurred  by  J.  S*' 

»  I  Wik.  305.    «  U. 


aiBS 


.  •     .      < 


$15 


CHAPTER  XVIII. 


or  prxAs,  &c.  iv  perfobDance,  axd  excuse 

THEREOF. 


P 


LEAS  in  perfqrmance  are  either  special  or  general.  Pleas  |h  per- 
The  former  are  where  the  defendant  in  his  plea  d^^SnguUh* 
shews  how  he  has  performed  his  pj-omise,  by  shewing  ed, 
that  he  has  done  or  forborne  to  do  the  act  to  which  the 
promise  relates;   the  latter  are  where  the  defendant 
states  generally  that  he  has  performed  his  promise, 
without  shewing  how,  or  alluding  to  the  particular 
act  or  thing  which  is  promised  to  be  done  or  omitted. 
The  several   observations  made  with  respect  to  the 
averments  of  performance  of  the  plaintiff's  part  of  the 
contract  in  declaring  in.  special  assumpsit^  may,,  in 
many  instances,  be  applied  to  the  defendants,  stating 
performance  of  his  part  of  the  contract  in  a  plea. 

To  a  declaration  in  assumpsit,  the  defendant  may  Plea  of  spa- 
plead  a  special  performance^  by  pajrment*  or  other-  ancefor  w- 
wise,  although  he  may  give  it  in  evidence  on  the  ge-*  ment. 

neral 


*  Jnie  14fi,  &c.    ^  Com.  Dig.  tit  Pleader,  .8  6. 10.  15.     «  4  Prqu 
£nt.  &. 
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neral  issue;  for  by  such  plea  the  assumpsit  is  admitted, 
so  that  it  is  merely  in  discharge"^.  But  in  an  action  by 
the  indorsee  of  a  bill  or  note,  a  special  plea  of  payment 
to  the  payee  before  the  indorsement  amounts  to  the 
general  issue *",  and  is  therefore  badon  special  demurrer 
for  that  cause ;  the  reason  of  which  may  be,  ^at  if  the 
money  in  the  bill,  &c.  was  paid  before  the  indorsement, 
the  instrument  no  longer  continued  operative,  so  as  to 
be  the  ground  of  any  promise  to  the  indorsee.  It  seems 
that  if  the  promise  or  promises  declared  upon,  or  any 
of  them  be  in  the  negative,  and  'the  defendant  pleads 
performance  at  all,  he  must  pliead  it  specially ;  but  any 
special  plea  of  this  nature  is  scarcely  ever  adopted  in 
assumpsit,  as  such  a  defence  may  be  and  is,  clearly  and 
uniforttily,  given  in  evidence  under  the  general  isstte 
in  that  action,  though  it  is  Otherwise  in  covenant. 

Performance,      Where  ill  assumpsit  thfe  defendaht  pleaded  generally 
****      ^'      that  he  had  performed  all  on  his  part  to  be  performed, 

it  was  ruled  that  the  plea  amounted  to  the  general 
issue';  though  Salkeld  makes  a  query  of  it,  and  seem* 
ingly  with  good  reason.  If  such  a  plea  be  objection- 
able at  £^1,  it  must  be  on  the  ground  of  it's  being  mere- 
ly argumentative ;  and  that  seems  indeed  an  objection 
M  it  in  assumpsit,  where  a  particular  breach  is  assign- 
ed in  the  declaration.  The  diefendatxt  ifaay  plead  a 
special  pdrformance  to  one  promise,  and  deny  llie  others. 
If  the  defendant  pleads  payment  to  the  plaintiff  of  as 
,    . ,  hiuch  as  he  detefved,  without  saying  what  sum  he 

paid, 

''  liatton  V.  Morse,  Salk.  394.  S  Ld.  Baym.  787*  S.  C  Brown  v.  Cor* 
msh,  Salk.  5lC.  1  Ld.  Raym.  217.  S.  C.  Atkerley  v.  £vans,  Say.  270- 
S.jp«  «  Anon.  1  L8.  Rays^itiT*  ^  Sea  v^  Ti^tei^  1  fiaUc^  J94. 2 
Xd.  Raym.  9^8.  SvC. 


paid,.it  is  bad*.  In  ^pch  plea,  if  9opfine4  tp'  iwrti- 
cuUr  c9unU>  he  should  it  seems  say  that  the  pUintii^ 
d^sf^ry^cUo  much  only,  whiph  was  paid  tohim^j  a^^d  th« 
former  of  these  allegation^  is  issuable  • 

If;  }s  bIso  a  b^  plea  to  say,  that  after  0ie  prpmi^Pi  Collateral 
there  was  an  agre^mep|:  jbet^^ge^^  the  plajntiiF  and  de*  to  pay! 
fendanty  that  the  latter  should  pay  the  money  to  J.  S, 
^pd  tJiat  he  paid  it  accordingly.     Pcrhi^ps  in  such  case, 
tlie  dcfcAcJant  might  directly  plea4  payment  to  the 
plaintiff.    It  is  likewise  said^  that  payment  of  a  Ipsser 
sum  before  the  time  myst  always  be  pieced,  for  it  ia 
j^qt  a  perfonp^nc^  of  the  original  promis^^  bu^  pf  a 
collateral  agreement,  \y^hich  supplies  the  pHce  of  it; 
although  such  evidence  may  be  given  in  mitigation  of 
damages,  under  the  general  issued 

Every  plea  of  performance  of  affinnative  promises  Form  of 
ought  to  have  a  venue,  as  well  as  a  time  laid:  but  this  P^®*^*^8 
is  not  necessary  m  pleading  performance  to  such  93  are 
in  the  negative.  Although  a  payment  after  the  day  is 
good  by  way  of  discharge  of  the  sum  paid,  yet  it  can- 
not be  pleaded  by  way  of  satisfaction  of  the  damages 
sustained  by  the  non-payment  at  the  day ;  for  the  ac- 
tion being  once  vested,  must  be  divested  by  something 
more  than  mere  payment,  as,  a  release  :  and  therefore 
if  the  defendant  in  assumpsit  pleads  that  after  the  day 
of  payment,  he  paid  so  much,  in  satisfaction  of  what 
"Was  due  on  a  note,  his  pica  will  be  bad\  It  is  obser- 
vable  that  the  stat  4  Jn7i.  c.  16.  s.  12.  only  applies  to 

actions 

■ 

«  Anon.  Mar.  77-  pi-  120.  ^  Wilkinson's  case,  Lat.  l6.  <  Bucknall 
V.  Sn^tennock,  1  Mod.  7«  ^  1  £sp.  Dig.  J^.  P.  147-  Sd  ed.  cites  Abbot 
••  Cbapman,  fi  Lev.  81.  Scd  quf    ^  Perry  v.  Odingsgdli  4  Mod.  250» 
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actions  of  debt  on  bonds,  &c.  In  a  plea  of  payment  of 
the  money  at  the  time,  the  defendant  should  say  that 
the  plaintiff  ought  not  to  have  his  action,  instead  of 
that  he  ought  not  to  be  charged  by  his  promise';  and 
should  conclude  to  the  country";  though  if  the  defend- 
ant plead  payment  under  a  new  agreement,  his  plea  must 
certainly  be  concluded  with  a  verification'. 

Iteplication.       To  a  plea  of  payment  or  performance  concluding 

with  a  verification,  the  replication  is  that  the  defend- 
ant did  not  pay  or  perform  the  contract,  modo  etfoj-mi^ 
generally  s  or  the  plaintiff  may  deny  the  performance 
in  the  words  of  the  plea,  which  is  the  best  mode.  Of 
course,  the  replication  in  either  case  concludes  to  the 
$Jountry*. 


Tenuer  must  Pleas  in  excuse  of  performance  include  every  matter 
.  ^  'of  law  which  may  be  relied  upon  by  the  defendant  in  ex- 
cuse for  not  performing  his  part  of  the  contract,  as,  the 
plaintiff^s  neglect  or  misconduct^  or  a  tender  by  the 
defendant.  The  most  usual  plea  of  this  description  is 
that  of  a  tender.  The  non-performance  by  the  plaintiff  of 
a  condition  precedent,  &c.  may,  and  should  be  g^ven  in 
evidence  under  the  general  issue  without  pleading  it 
specially,  as  a  fact  which  shews  that  the  plaintiff  never 
had  any  cause  of  action^;  but  as  it  has  already  been  ob- 
served, a  tender  of  the  money  due  cannot  be  given  in 
(evidence  under  th^  general^sue  of  non  assumpsits 

The 

'  I  Ld.  Raym.  217-      "  Brown  v.  Cornish,  I  Salk.  5X6.      "  2  Bw. 
Ent.  6.    "^lid.    PAntelSU    flTpdd.  5S7.    ^  Anit  S%6. 
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The  reason  of  this  seems  to  be;,  that  it  is  not  merely 
inconsistent  with  a  denial  of  'the  contract,  but  pre- 
cludes any  question  respecting  the  plaintilTs  right  to 
damages  to  the  extent  of  the  sum  tendered,  which  is 
necessarily  paid  into  court,  and  stated  to  be  so  paid  in 
the  plea  itself.  It  would  be  quite  foreign  to  a  book  of 
this  nature  to  enquire  what  is  a  good  tender  or  not,  or 
what  is  sufficient  to  dispense  with  the  actual  production 
of  the  money  tendered.  It  is  sufficient  to  observe  that 
where  a  tender  has  not  been  actually  made,  but  the  cir- 
cumstances of  the  case  are  equivalent  to  it,  they  may 
be  pleaded,  and  should  be  truly  stated  in  the  plea:  and 
that  in  general,  a  tender  cannot  be  pleaded  where  the 
demand  is  uncertain,  and  money  cannot  according  to 
the  acknowledged  rules  of  practice  be  brought  into 
court;  but  that  where  that  may  be  done  under  the 
common  rule,  a  tender  may  also  be  pleaded  (20). 

In 


(20)  HuTTON  V.  BoLTOK,  Eoster^  22  Geo.  3. 

Enkine  shewed  caase  against  a  rule  to  pay  money  into  court,  in  an  la  wtion  •gaiMt 
action  of  assumpsit  against  a  carrier.    The  case  was  this: — the  plain-  tbing  not  tob« 
tiff  had  delivered  a  trunk,  which  he  swore  to  be  of  the  value  of  ;£50,  to  '^^/^rSST 
the  defendant  to  be  carried.  The  trunk  being  lost,  the  defendant  offered  "^  defajdMii 
to  pay  £20,  declaring  that  he  had  put  an  advertisement  in  the  paper,  "»» into  court, 
signifying  that  he  never  would  be  answerable  for  goods  beyond  that  lie  may  plead  a 
sum,  unless  booked.    This  be  meant  to  make  the  ground  of  his  de*  ^f 
fence,  and  had  moved  to  pay  that  sum  into  court.  Enkine  cited  1  Str. 
576.  3  Bur.  1120.  3  Bur.  1363.  2  Wils.  115.  12  Mod.  1S7.  397.  to 
shew  that  money  could  not  be  paid  into  court  in  an  action  where  the 
damages  were  uncertain ;  arguing,  that  it  would  be  necessary  not  only 
to  set  a  value  on  the  goods,  but  to  estimate  any  other  inconvenience 
the  plaintiff  might  have  sustained.    The  court  admitted  those  cases  ; 
but  seemed  to  think  this  different  from  any  of  them.    However,  Lord 

R  R  4  Mansfield 
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Pleadable  to      In  Esfsumpsit,   though  the  action  is  for  damages 

^S\c.    ^^^^y^  i*^  i«  cl^*^  **^3.t  the  defendant  may  plead  a 

timder,  and  that  he  was  always  ready" :  for  this  is  not 

properly 

•  Clift.  202, 3. 

Miii    I  im* I  >n'   ■  ■       I     1  iw   II     II        II  I  I    I   • u     'I     ■       ■ 

Mansfield  and  Willes,  J.  being  absent^  and  Mr.  Baldwin  not  having  his 
instructions,  they  desired  it  to  stand  over.  Afterwards,  Lord  Mans- 
field being  coine,  Erskine  went  on.— There  is  another  fact  tb  try,  viz. 
iKrhether  there  Was  notice  to  the  party ;  notice  to  the  public  not  being 
suffltient* 

Baldwin^  contra.  These  facts  will  be  to  be  proved  at  the  trial.  I  do 
not  know  of  any  precedent.  I  moved  it  on  the  reasonableness  of  the 
thing.  It  is  hard  that  the  defendant  should  have  costs  to  pay  on  a 
verdict  for  £20,  which  £20  he  is  ready  to  piiy.  The  court  need  not 
settle  damages.  It  Is  on  the  ground  tha;t)  in  all  events,  ^20  is  due^ 
The  defendant  fails  unless  there  be  a  certain  stipulated  dam&ge. 

Lord  Mansfield.  When  I  first  came  into  the  court,  there  was  a 
difficulty  about  delivering  goods  in  trover,  because  it  was  said,  the 
court  does  not  keep  a  warehouse ;  but  I  thought  delivery  to  the  par^ 
would  do  as  i^cll.  The  end  is  to  prevent  unnecessary  litigation.  The 
plaintiff  goii^g  for  more  than  is  due  should  not  have  costs.  Here,  by 
the  defence  a  specific  sum  is  due.  I  dont's  see  why  a  tender  might  not 
bo  made.  The  defendant  must  be  able  to  take  advantage  of  it  by  spe- 
jcial  plea,  or  evidence.  If  he  is  liable  for  more,  then  no  injury  is  done, 
and  he  pays  costs.  Upon  principle  I  am  inclined  to  think  he  should 
be  permitted  to  pay  the  money  into  court. 

AsHiiuRSTy  J.  The  costs  should  fall  on  the  party  who  is  in  the 
9\rong.     The  facts  arc  supposed  equally  in  the  knowledge  of  both.   A 

I 

different  case  from  those  cited.    He  does  not  litigate  tlie  value, 

BuLLEEi  J.    It  is  a  new  case.    The  case  in  3  Bur.  is  different;  for 
that  was  not  for  goods  lost,  but  for  goods  damaged.     On  principle,  I 
fee  np  difficulty.    It  is  sa^d  that  the  plaintiff  Biay  recover  for  inconve- 
nience; 


IN   EXCU8Z  OF  PCRFOEMANGE.  6ifl 

ptoperly  a  plea  in  bar  of  the  action,  but  of  part  of  the 
damages  only.  Lord  Holt  is  said  to  have  been  of  opi* 
nion,  that  a  tender  could  not  be  pleaded  to  a  count 
upon  a  quantum  meruit,  because  the  demand  is  en« 
tirely  imcertain\  But  besides  that  this  reason  is  not 
founded  in  fact,  the  contrary  has  been  since  settled 
upon  demurrer'';  and  it  is  now  the  daily  practice  to 
plead  a  tender  to  a  count  on  a  quantum  meruit ^  or  quan* 
tumr  valebant. 

But  it  has  been  held  that  a  tender  cannot  be  pleaded  ^^^  not  to  • 
in  any  form  to  an  action  on  a  bill  of  exchange  or  pro»  chaDge,  &c 
missory  note  after  it  has  become  due,  or  on  any  promise 
or  agreemen]t  to  pay  money  at  a  certain  day,  after  that 
day  is  past ;  at  all  events  where  the  bill  or  note  has 
been  presented,  or  payment  demanded  at  the  day  ;  for 
a  plea  of  tender,  being  only  a  plea  in  bar  of  the  plain* 
tiff's  demand  for  damages  on  account  of  the  non-pay- 
ment of  the  money  tendered,  ought  to  shew  upon  the 
record  that  he  never  had  any  $uch  cause  of  action  as 
stated;  and  in  cases  like  the  above,  no  plea  can  it 

seeiAs 

^  Ld.  Raym.  255.      ^  Johnion  v.  lAiicaster,  1  Str.  576. 


niencc ;  but  this  it  assiunpsU  for  not  delivering  goods;  do  special  da* 
mage  is  laid^  and  therefore  inconvenience  is  not  to  be  given  in  evi« 
dence.  I  think  a  tender  might  be  pleaded  ;  for  on  what  I  have  jttst 
said,  it  is  an  action  for  the  value  of  the  goods.  The  defendant  might 
have  stated  his  whole  defence  specially,  and  then  pleaded  a  tender. 
I  can  see  no  objection  to  such  a  plea;  and  on  the  whole,  I  am  of  opi- 
nion with  my  Lord,  that  the  defendant  should  be  permitted  to  pay 
the  money  into  court. 

Rule  absolute. 


€20 
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seems  be  framed  without  ajdmitting  that  he  once  had  a 
cause  of  action  ^ 


Of  pleading 
it  to  part  of 
sums  in  de- 
claration, 
generally. 


With  noil 
OiSWifMiiio 
the  whole 
declaration. 


It  is  also  usual  to  plead  the  general  issue  to  the  whole 
declaratioUj  except  such  part  of  it  as  applies  to  the 
sum  tendered,  and  a  tender  of  that  sum^  without  con- 
£ning  it  to  any  particular  promise;  which  practice  is 
said  to  be  warranted^.  It  is  certainly  most  convenient, 
in  pleading  to  a  quantum  meruit^  and  where  the  same 
demand  is  declared  for  in  several  different  counts. 
But  it  is  more  correct  to  plead  a  tender  to  the  particular 
sum  in  some  one  count,-  containing  the  true  demand  in 
respect  of  which  the  tender  was  made,  if  there  be  more 
than  one  count  in  the  declaration. .  And  there  are  cases, 
where  on  a  general  demurrer  to  a  plea  of  tender,  it  was 
resolved  to  be  bad,  because  if  the  uncertainty  as  to  which 
t)f  the  promises  the  money  was  tendered*.  Besides,  it 
may  be  objected,  that  a  tender  of  one  gross  sum  to  se- 
veral demands  is  bad  upon  the  face  of  it 

The  defendant  cannot  be  permitted  to  plead  non  as- 
sumpsit to^  the  whole,  and  a  tender  as  to  part  of  the 
money  mentioned  in  the  declaration;  he  can  only 
plead  non  assumpsit  with  an  exception  as  to  the  sumx 
tendered.  This  has  been  ruled  both  in  the  Common 
Pleas,  and  King's  Bench  ^.  The  reason  given  is,  because 
if  the  general  issue  be  found  for  the  defendant,  it  will 
then  appear  on  the  lecord  that  nothing  is  due,  and  yet 
thaf;  the  defendant  admits  something  to  be  due*. 
But  this  reasoning  seems  to  be  questionable;    as  in 

trespass^ 

"  Hume  V.  Peploe,  8  East,  l68.  post  625.  ^  I  Saund.  33.  noti$* 
'  Monis  V.  Coles,  1  Lutw.  238,  9*  Thwaite  v.  Spencer,  and  Hurst  v. 
White,  cited.  Id.  241,  2.  y  Dougall  v.  Bowman,  3  Wils.  liS. 
>  Maclellan  v.  Howard,  4  D.  &  £•  195. 
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trespass,  the  defendant  is  pennitted  to  plead  not  guilty 
and  a  justification,  although  it  may  be  said  that  if  the 
former  plea  be  found  for  him,  it  will  appear  on  the 
record  that  he  committed  no  trespass,  notwithstanding 
he  admits  the  contrary  by  his  ple^  of  justification. 
And  the  same  objection  might  be  made  to  pleading  one 
plea  in  denial^  and  another  in  confession  and  avoidance 
of  the  action,  together,  in  any  case.  However  it  is 
perfectly  settled  and  fully  understood  that  a  tender 
cannot  be  pleaded  with  non  assumpsit  to  the  whole 
declaration. 

Nor  can  the  defendant  be  allowed  to  plead  as  to  all  Tender  to 
the  matters  in  the  declaration  except  a  particular  sum,  ^^  ^^ 
(part  of  the  money  mentioned  in  one  count,)  n&n  m-  to  otim  paru 
sumpsity  and  a  tender  of  that  sum ;  and  for  further 
plea  as  to  all  but  the  money  in  that  count,  that  the 
plaintiff  is  an  alien  enemy*.     The  court  of  King'ft 
Bench  in  the  case,  cited  approved  of  the  practice  of  the 
<rourt  of  Common  Pleas,  in  not  allowing  iton  assumpsit 
and  alien  enemy  to  be  pleaded  together^;  and  Lord 
£lIenborough^  C.  J.  observed  on  the  manifest  repug- 
nancy of  the  pleas  of  tender  and  alien  enemy,  the 
former  admitting  that  the  plaintiff  had  a  locus  standi 
in  court  as  to  part  of  the  demand,  and  the  plea  of  alien 
enemy  denying  that  he  had  a  right  to  sue  in  a  Bri- 
tish court  of  justice  to  recover  any  part  of  his  de* 
mand.    In  a  v/ery  recent  case,  not  yet  reported,  it  ap- 
pears indeed  to  have  been  the  opinion  of  the  court  of 
King's  Bench,  that  a  plea  of  alien  enemy  could  not 
be  pleaded  with  any  other  plea,  but  must  be  pleaded 
by  itself.    In  that  case,  the  defendant  pleiaded  three 

pleas, 

*• 

9 

"  Shonbeck  v.  Ds  la  Cour,  10  East,  3S9.    ^  Sac  Thy»tt  i?.  YoQBf, 
I  B.  &  P.  72. 
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plea9»  vit.  first  not  gmltj,  secondly^  the  statute  of  U* 
nutatiooii  r;  and  thirdly,  a  justification  of  apprehending 
the  platntilF  under  suspioion  of  felony  (the  action 
being  trespass)  90A  the  rule  to  plead  several  matters 
was  diflcfaarged,  and  the  defendant  allowed  to  plead  one 
of  his  pleas  only,  on  the  principle  that  a  plea  of  alien 
enemy  eould  not  he  pleaded  with  any:other  plea,  if  it 
could  be  pleaded  in  bar  at  all,  in  that  case  ^;  and  it  is 
dear  that  a  plea  in  abatement  to  the  plaintiiF^s  person 
cannot  be  pleaded  with  a  plea  in  bar. 


Jeiionem  mm      The  action  of  assumpsit  being  to  recover  damages 
fMroper!      against  the  defendant  fer  the  non-peirformance  of  his 

profnise,  a  tender  fcaimot,  in  this  action,  be  pleaded  in 
fear  generdly ;  *  for  that  would  be  to  preclude  the  plain- 
Hff  from  recovering  his  debt,  which  the  defendant  in 
im  plea  confesses  to  be  due.  Therefore  the  form  of  a 
plea  of  tender  in  this  action  is,  that  the  plaintiff  ought 
not  to  have  or  maintain  his  action  to  recover  any  more 
or  greater  damages  than  the  sum  tendered^ 

Time  and  The  tender  is  pleaded  to  have  been  after  the  mdcing 

2^^  of  the  promises,  or  such  of  them  as  relate  to  the  sum 

tendered,  and  before  the  exhibiting  of  the  bill,  or 
issuing  of  the  writ,  or  cofnmencement  of  the  suit.  A 
day  and  place  are  of  course  necessary  to  be  laid  in  stat- 
ing the  tender,  it  being  an  issuable  fact  There  is  a 
case  in  Lutwyche,  where  husband  and  wife  declared 
for  money  lent  hy,  and  received  to  the  use  of  the  wife 
whilst  she  was  sole,  and  laid  one  special  request  before 
the  marriage,  and  another  after ;  Cb  which  the  defimd- 

ant 

<Anon.  Ha..  50  Geo.  5.    '  Giles  v.  Hart,  1  Ld.  Raym.  254.  Salk. 
eitS,  3.  o.  Wk 
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ant  pleaded  a,  tender^  and  touts  temps  prist  fmrn  thi 
time  of  the  praniises;  and  on  a  jspftcial  demult^r,  be^ 
cause  tlie  tender  was  pleaded  to  have  been  made  after 
two  requests  to  pay  the  money,  judgment  was  given 
for  the  plaintiffs,  oti  that  gmund ;  for  one  of  the 
requests  was  laid  in  N<>vember^  1  Jac.  1.  and  the  ^her 
in  December  in  Che  fotJowing  yestr,  and  the  tendeir 
was  stated  to  have  been  made  in  2  Jac.  i\  But  it  is 
observable  that  thecause of  demurteir  was  the  defend* 
ant's  hiaving  laid  a  day  in  hid  plea,  after  those  on  which 
the  requests  were  alledged  in  the  declaration  to  have 
been  mkde ;  whereas  he  ought  to  have  stated  the  ten« 
der  to  have  been  made  on  a  day  previous  to  the  rt^ 
quests  alledged,  and  then  his  plea  would  have  been, 
good,  had  itittot  been  pleaded  in  bar  of  the  action  ge<^ 
nerally,  ai^  it  was«  Thus  far  the  dkf  on  which 
the  tender  is  laid  in  the  plea  may  be  eonsidered  as 
material ;  but  it  is  no  further  so.  And  it^s  conceived 
that  if  thfe  defendant  lay  tlie  dsly  of  the  tender  after 
that  of  the  lequest,  yet  if  the  day  be  immaterial,  it  ii  ' 
at  most  only  cause  of  special  detmiirer.      ' 

« 

There  is  a  short  note  of  a  case  in  Fortesoue's  Bf^-  **!^'*** 
ports,  where  it  seems  to  have  been  holden  that  in  an  to  note, 
action  ><m  a  pioikiissory  note,  a  tender  could  not  be  »»A«^N» 

Oi  ctaoEt* 

pleaded  to  have  been  made  on  a  day  afker  that  wheti 
the  note  became  due  acccirding  to  the  tenor  of  H, 
without  allowing  any  days  of  giace^«  But  it  has  been 
raice  determined  tfaM  three  dayft  of  grace  are  allowed 
•on  promissory  notes  as  well  as  on  billa  of  eiccbange, 
by  the  9  &  4  Anne  c.  9.  which  puts  notes  on  the  mxat 

footing 

•  JohiMoa  ••  Mapletoftji  1  UAm.fU.  *  May  u  CMffr,  ikil.  ITff^ 
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looting  in  all  respects  as  bills  of  exchange '•  The^-e^ 
fore  a  tender  may  be  pleaded  to  have  been  made  at  any 
time  before  or  on  the  last  of  the  three  days  of  grace, 
in  an  action  on  a  bill  of  exchange  or  promissory  note, 
fiut  it  is  clear  that  a  tender  cannot  be  pleaded  in  an 
action  on  a  bill  or  note,  unless  the  tender  be  made  be^ 
fore  or  on  the  day  when  the  instrument  becomes  due^. 

Statement  of  A  tender  of  a  greater  sum  may  p >>i  haps  be  considered 
*  as  proving  a  tender  of  a  less,  if  laid  under  a  videlicet ; 
for  it  is  a  maxim  of  the  law  that  omne  majus  continet 
in  se  minusK  If  so,  there  can  be  no  harm  in  laying  a 
apialler  sum  than  that  really  tendered,  in  case  the 
plaintiff  is  entitled  to  no  more;  but  as  the  money 
pleaded  to  be  tendered  must  be  paid  into  court,  of 
course  the  plea  should  not  state  a  larger  sum  to  have 
been  tendered  than  is  really  due.  Therefore  the  exact 
sum  which  wa&  tendered  ought  to  be  stated  in  the  plea, 
unless  that  is  more  than  the  defendant  really  owes; 
and  then  he  must  be  careful  that  the  sum  inserted 
in  the  plea  is  not  less  than  that  which  b  due ;  tor  if  it 
be,  the  plaintiff  will  have  a  verdict  for  the  overplus, 
and  recover  costs^. 

SW*  tempi       Where  the  agreement  is  to  pay  at  a  certain  thne^ 
''^'  tender  at  that  time,  and  always  ready,  is  a  good  plea; 

but  when  the  money  is  payable  immediately  by  the 
agreement,  as,  in  indebitatus  assumpsit^  the  par^ 
must  plead  touts  temps  prists  viz.  that  he  was  at  ail 
times  ready  to  pay.  If  he  pleads  that  he  was  al- 
ways ready,  it  refers  to  the  time  of  making  the  pro- 
mis^ 

.     >  Brown  v.  Harradcn,  4  D.  &  £.  14S.     ^  8  East,  ifiS.  Anit  Sl9^ 
'  Noy's  Maxims,  15,  l6,  1  Camp.  1S4.  notU.    J  5  East,  262. 
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mise,  and  not  to  the  time  of  the  tender ;  but  if  he 
expressly  say  that  he  was  ready  from  the  time  of  the 
tender,  that  is,  insufficient^.  This  plea  cannot  be 
pleaded  with  an  imparlance';  for  by  that  it  appears  that 
the  defendant  -was  not  always  ready*;  therefore  it 
must  alwayis  be  pleaded  as  o/'  the  term  of  which  the 
declaration  is  entitled;  bu(  it  may  be  so  pleaded  in  a 
subsequent  term*.  The  defendant  may  plead  tout$ 
temps  prist  notwithstaading  there  is  a  special  request 
lai4  in  the  declaration  (if  it  be  unnecessarily  laid)  so 
that  the  day  of  the  tender  be  laid  after  that  on  which 
the  request  is  alledged*";  and  in  that  case,  the  plaintiff 
must  again  shew  it  in  his  replication ^  But  this  is  only - 
where  the  special  request  is  unnecessarily  alledged^ 
and  consequently  may  be  rejected  by  the  defendant, 
and  needs  no  proof  by  the  plaintiff.  It  is  not  enough 
for  the  defendant  in  indebitatus  assumpsit^  to  plead  that 
he  was  always  ready  since  the  tender ;  for  the  money 
being  due  before^  the  neglect  to  pay  it  was  a  breach 
of  the  contract,  and  a  delay  to  the  plaintiff,  which 
was  a  cause  of  action.  And  such  a  plea  does  not  an* 
swer  that  part  of  the  time  which  elapsed  after  the 
money  became  due  and  before  the  tender,  or  excuse 
the  defendant  from  damages  during  that  time,  in  re- 
spe.ct  of  which  the  plaintiff  ought  to  have  judgment'. 
So,  in  an  action  against  the  acceptor  of  a  bill  of  ex- 
change payable  at  a  certain  time  after  date,  the  defend- 
ant cannot  plead  that  after  the  making  of  the  promise 
and  Ihe  expiration  of  the  time  of  payment,  the  defend- 
ant tendered  the  whole  money  due  on  the  bill  for 

principal, 

^  IlaWenby  v.  Tuke,  Willes,  632.  *  Giles  r.  Hart,  Salk.  622,  3. 
Mdhris  r.  Coles,  1  Lutw.  231.  S.  P.  ^  Kilwick  v.  Maidman,  1  Bur. 
59*  "  ^ni€  623.  ^  Giles  v.  Hart,  ubi  sMpri.  9  Sweetluid  v.  Sqt^t, 
Salk.  6*23.  lOMod.  81.  S.C. 


^  principal^  interest,  and  damages,  and  that  he  has  beet! 

always  since  the  tender  ready  to  pay  it.  And  if  to, 
such  a  plea  the  plaintiff  reply  that  the  bill  was  pre-| 
sented  for  payment  when  due  and  refused,  to  whidl 
the  defendant  rejoins  that  the  plaintiff  did  not  makcj 
any  demand  of  payment  after  the  tender,  on  a  generali 
demurrer  to  such  rejoinder,  *he  plaintiff  must  have  judg- 
ment^. In  the  case  cited,  it  is  said,  the  averment  of 
touts  temps  prists  in  pleading  a  tender,  is  one  of  those 
land  marks  of  pleading  that  must  not  be  departed  from. 
In  strictness,  a  plea  of  tender  is  isipplicable  only  to 
rases  where  the  party  pleading  has  never  been  guilty 
©fa  breach  of  hrs  contract  The  plea  ought  therefore 
to  shew  upon  record  that  the  plaintiff  never  had  any 
cause  of  action'. 

Vncorefrist.     There  are  several  cases  in  the  books  as  to  the  n^ 

cessity  of  pleading  a  tender  with  an  uncore  prist j  as  it 
is  called,  from  a  corruption  of  two  French  words  en- 
-  core  priSf  implying  that  the  defendant  is  still  ready 
to  pay  the  money  tendered.  But  it  should  seem  that 
there  is  never  any  necessity  for  this  allegatioh  in  as- 
sumpsit any  more  than  covenant,  where  damage,  and 
not  the  debt,  is  in  demand*;  though  it  is  usually  stated, 
in  pleading  a  tender  in  the  fonner  of  the  above  actions^ 
nx^t  only  that  the  defendant  always  Was^  but  that  he 
still  is  ready  to  pay  the  sum  tendered. 

Plea  must  Where  the  defendant  pleaded  that  he  owed  the 
dett^T^  plaintiff  no  more  than  a  certain  sum,  and  that  he 
Aual,  always  had  been  and  still  was  ready  to  pay  the  same, 

without  alledging  that  he  tendered  it;   on  a  general 

demurrer 

*  ■  • 

« 

«  Hume  V.  Peploc,  8  East,  l6S.     '  Id.  Ante  619.      *  Carter  v. 
Dowoish,  1  Sho.  ISO.  And  sec  Fort  150. 
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le  b  denurrer,  the  court  were  of  opinion  that  the  {>teii 

M  wa3  had  for  that  reason,  as  the  defendant's  readiness 

\vi<  to  pay  is  not  issuable,  and  every  plea  ought  to  contain 

to  7  issuable  matter\     So,  it  seems  that  the  plea  should 
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state  that  the  plaintiff  refused  to  accept  the  sum  ten* 
dered^r  If  it  was  accepted,  it  should  be  pleaded  to 
have  been  paid ;  or  given  in  evidence  under  the  general 


zc     issue* 


It  is  usual  in  pleading  a  tender  in  assumpsit  as  wel)  Brofirt  ot. 
as  in  debt,  to  make  a  pro^trt  in  curiam  in  the  plea  of  ^^red^ 
the  money  tendered ;  but  it  is  not  quite  clear  that  a 
profert  is  necessary  in  the  former  action  although  it  is 
ij,;  in  the  latter,  as  it  is  generally  considered  only  to  be 
necessary  wliere  the  debt  itself  is  in  demand,  and  not 
where  it  is  recoverable  only  in  damages ;  and  it  seems 
|;e  that  if  it  be  not  necessary  to  plead  a  tender  in  assumpsit 
li  with  an  uncore  prists  it  would  be  unreasonable  to  re^ 
(i<  quire  a  profert  to  be  made  of  the  money  teikdered^ 
However  itibeing  the  constant  practice  to  plead  a  teA" 
der  in  assumpsit  with  2l  profert ^  it  would  be  unsafe  to 
omit  it*;  and  there  is  a  case  in  Strange,  where  although 
the  nature  of  the  action  does  not  appear,  the  d^ 
fendant  pleaded  a  tender  with  a  profert^  and  because 
the  money  was  not  in  &ct  brought  into  court,  it  ^a^ 
held  to  be  no  plea^ 

In  an  action  by  husband  and  wife,  foi'  moiley  due  Tender  in 
to  the  wife  before  maniage,  in  pleading  a  tender,  the  ^^^^^  j 
defendant  should  say,  that  from  the  time  of  making  wife.   Or, 


<  I 


Xq€$)  Are* 


>tleiidi  t.  Watson,  %  Wils.  74;  1  Vent.  S5«,  &lk.  iUi  Firt.' 
;^39,  6,  7.  S.  C.  ""  Buckler  9.  MUlerd,  I  Vent.  1Q9.  «•  PttCtkr  0^ 
^•l!Pfti4  Str.  638. 
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the  promises,  he  was  ready  to  pay  the  money  tendered 
to  the  wife,  whilst  sole,  and  to  the  husband  after  the 
marrxiage"^.  In  pleading  a  tender  by  an  executor,  or 
administrator,  he  must  alledge  that  the  testator,  oi 
intestate  was  at  all  times  from  the  making  of  the 
promises  to  the  time  of  his  death,  ready  to  pay,  and 
that  the  defendant  has  been  at  all  times  since,  ready 
to  pay  himself "".  In  short,  in  all  cases  where  the 
plaintiff  sues  or  is  sued  in  a  representative  character, 
it  must  be  shewn  that  there  has  been  a  constant  readi* 
ness  to  pay  the  money  tendered  from  the  time  it  be- 
came due,  by  and  to  the  party  or  parties  entitled  to 
sue,  and  liable  to  be  sued  for  it. 

Conclusion  At  the  conclusicMti  of  a  plea  of  tender  in  as- 
P  **•  $ampsit,  the  defendant  prays  judgment  if  the  plain- 
tiff ought  to  have  or  maintain  his  action,  to  recover 
any  more  or  greater  damages  than  the  sum  tendered, 
according  to  the  allegation  at  the  beginning^;  for  this 
plea  is  not  in  bar  of  the  action,  but  of  part  only  of 
the  damages,  that  is,  it  is  not  a  compleat  bar  to  the 
plaintiff's  recovering  any  damages  in  respect  of  the 
sum  tendered,  but  only  such  damages  as,  if  the  ten- 
der had  not  been  made,  he  would  have  been  entitled 
to  recover,  for  the  non-payment  of  that  sum.  There- 
fore if  a  tender  be  pleaded  generally  in  bar  of  the 
action,  as  in  1  Lutw.  225  %  it  is  fatal,  in  assumpsit  as 
well  as  in  debt  \ 

*  • 


u  denial,  &c* 


Rcplioaiion  .     T^g  plaintiff  may,  in  his  replication  to  a  plea  of 

tl^  nature,  deny  the  tender  altogether,  and  say  that 

t  .  •       '        i   f  « .  .  the 

^  1  Lut  £nt.  2i2S.    ""  Clemens  v.  Reynolds,  Say.  IS.     ^  Ai^WL* 
'  Antt  623.     *  Osbom  v.  Beyenham,  I  Vent.  dS2, 
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the  defendant  did  not  tender  or  offer  modo  et  fortnA^ 
and  conclude  to  the  country*;  under  which  he  may 
try  not  only  whether  any  tender  was  made^  but 
whether  it  was  made  in  a  legal  manner ;  or  he  may 
admit  that  there  was  a  tender,  not  objectionable  in  the 
manner  of  making  it,  and  take  the  money  out  of 
court;  or  shew  that  it  was  bad  in  point  of  time,  by 
stating  that  the  bill  was  filed  or  process  issued  before 
the  tender  was  made,  or  that  there  was  a  subsequent 
demand  and  refusal  of   the  money  tendered,  which  .    . 

avoided  the  effect  of  it  And  if  the  tender  be  pleaded 
after  imparlance,  the  plaintiff  may  either  demur,  or 
reply  the  imparlance  by  way  of  estoppel.  Each  of 
these  different  replications  will  be  considered  sepa-  ^ 
rately.  The  general  replication  taking  issue  on  the 
tender,  or  admitting  the  feet,  requires  no  further  ob- 
servation, than  that  it  is  now  clearly  settled  both  in  the 
King's  Bench  and  Common  Pleas,  that  the  plaintiff 
may  take  issue  on  the  tender,  and  at  the  same  time 
take  tKe  money  tendered  out  of  court;  for  it  being  ah 
acknowledgment  on  record  that  so  much  is  due,  the 
money  can  never  be  reclaimed  by  the  defendant*. 
However  it  is  unusual  and  imprudent  to  take  issue  on 
the  tender,  where  there  is  no  question  as  to  the  fact 
or  sufficiency  of  it,  as  it  will  in  that  case  only  subject 
the  plaintiff  unnecessarily  to  the  costs  of  a  trial; 
though  if  the  tender  be  not  sufficient,  the  defendant 
will  not  be  entitled  to  the  costs  of  his  plea^  though  he 
should  prove  the  tender  \ 

If  a  tender  be  pleaded  to  a  quantum  meruit  only,  Replication 
the  plaintiff  may  reply  quod  meruit  plus  i  for  in  such  ^^  ^^^^ 

*  Clift.  Ent.  203.^.  63.    «  I  B.  &  P.  S3!?.    <*  5  East  262. 

3  S  S 


a  plea,  the  defendant  mnst  ayer  that  the  plaintiff  de- 
served so  much  only.  This  seems  to  admit  the  tender 
and  merely  put  in  issue  the  anjount  of  the  sum  due. 
But  as  it  is  ^ow  the  practice  not  to  plead  a  tender  to 
any  particular  count,  but  to  a  certain  sum  parcel  of  the 
sums  mentioned  in  the  declaratiop,  generally,  this  re* 
plication  is  unusual. 

That  bill  was      Whci^  the  defendjant  pleads  a  tender  before  the  ex« 
tcfiieu  ^^    hibitUig  or  filing  of  the  plaintiff 's^  bill,  and  th^  tender 

was  not  in  fact  ma^je  until  after  the  bill  was  actually 
filed^  it  seems  that  the  pUintiff  may  give  in  evidence 
ivhen,  the  bill  was  filed^  qn  the  conunon  replication 
denying  the  tender  as^  pleaded,  if  the  memoj:aii4um  on 
the  nisi  prim  record  will  adDii;t  of  s^ch  evidence, 
ajithpiigh  the  day  stated  in  the  declaration  he.  Uid  on 
a  day  previous  to  that  on  which  tbe  tender  is  pjbeaded 
But  the  plaintiff  is  at  Ijfberty  ta  i^ply  specially  if  he 
Hdlh  that  after  the  making  ^f  tl>e  piiomise,  to  wit  on 
-sfui^h  a  day,  he  filed  his.  bill,^  laying  tl>e  day  of  filing  it 
to  be  previous  to  the  day  of  tl^  tender  as  pleaded,  2S 
well  as  previous  to  the  day  laid .  in  the  deglaxation, 
where  that  is  not  material.  Tl^erefore  whece  the  plaintiff 
declared  in  assumpsit  on  a  promise  m^de  the  iSth 
March,  12  Geo.!,  and  the  defendant,  pleaded  that  after 
the  promise,  and  before, the  bi^  filed,  vi?.  on;  the  fid  of 
April,  he  made  the  tender ;  to  whigh  the  plaintiff  re* 
pJJQd  thajb  after  th^  prpmise,  viz.  on  the  ISth  februaiy, 
he  filed  his  bill;  on  demurrer  to.,  tliis.  iieplication,.  the 
court  held  that  as  the  plaintiff  would  not  in  evidence 
have  been  confined  tp  tl^  day  in  fai^  d/^larfttion,,  there 
was  np  reason  why  he  sbpujid  be  oonfin^  to  it,  in  plead- 
iog.    Indeed,  in  the  case  of  a  note,  where  the  day  is 

an 
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an  essential  part  of  the  contract*,  the  plaintiff  cannot 
rary  from  it  in  his  replication ;  but  in  the  case  of  a 
common  assumpsit,  where  the  day  is  alledged  only  for 
form  \  the  defendant  cannot  confine  the  plaintiff  to  the 
day  alledged ». 

As  the  bringing  of  the  action  is  a  sufficient  request^  Replication 
in  all  cases  where  the  money  is  due  and  payable  imme-  prJ?^,*^*^ 
diately  on  the  agreement,  though  no  request  be  ac- 
tually made  (none  being  necessary)  a  tender  after  ' 
action  brought^  if  there  be  then  a  subsisting  cause  of 
action,  is  in  all  cases  too  late.  The  plaintiff  may 
therefore  reply  that  after  the  cause  of  action  had  ac- 
crued, he  sued  out  process,  and  that  no  tender  was 
previously  mad«;  fof  the  defendant  must  be  always 
ready  to  pay,  and  state  that  circumstance  in  his  plea 
of  tender'^.  In  replying  a  latitat^  or  other  process 
sued  out,  in  answer  to  a  plea  of  tender,  the  averment 
that  the  process  w&s  sued  out  with  intent  to  declare 
against  the  defendant  for  the  same  cause  of  action, 
seems  to  be  material';  if  it  was  not  sued  out  for  that 
purpose,  it  would  be  unreasonable  that  it  should  de- 
prive the  defendant  of  the  benefit  of  pleading  his 
tender.  It  seems  that  whatever  process  may  be  replied 
in  answer  to  a  plea  of  the  statute  of  limitations,  may 
ilso  be  replied  in  avoidance  of  a  plea  of  tender;  and 
the  replication,  as  to  the  statement  of  the  suing  out 
of  the  process,  is  ^imilai"  in  both  cases ;  therefore  the 
reader  is  referred  to  what  is  said  on  the  form  of  n^ 
f>lying  to  a  plea  of  the  ktter  nature,  for  further  in* 

foTttac^cm  on  this  head* 

However 

«  Jnie  512, 13.    '  Jnte  444.     *  Matthews  v.  Spicer,  2  Str.  SOS. 
^  Ani€62^.     ^  Watts  v.  Baker,  1  Rol.  Abr.  58.  Cro.  Car.  264.  S.  C. 
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Claustmfrc'       Ho  wever  regularly  the  first  writ  may  have  been  sued 
fwded  00^   ^^^  ^^  ^^  necessary,  in  order  to  reply  it  in  avoidance 

of  a  tender,  to  shew  that  it  was  sued  out  for  the  cause 
of  action  in  question,  and  that  it  was  properly  con- 
tinued, in  order  to  connect  it  with  the  subsequent  pro* 
ceedings ;  for  the  mere  circumstance  of  suing  out  pro- 
cess is  not  sufficient,  since  possibly  it  might  be  for  some 
other  cause  of  action.    Therefore  in  a  late  case,  where  in 
an  action  of  assumpsit,  the  defendant,  as  to  a  particular 
sum,  pleaded  a  tender,  averring,  in  the  usual  form,  that  he 
was  from  the  time  of  mak  ing  the  promises  ready  to  pay  the 
money  tendered ;  and  the  plaintiff  replied  a  quare  clau* 
sum  J  regit  sued  out  and  returned  before  the  tender,  and 
*  then  a  second  writ  sued  out  after   the  tender  and 
proceeded  upon,  but  unconnected  with  the  first  writ; 
it  was  held  to  be  po  answer  to  the  plea,  either  as  shew- 
ing the  suit  to  have  been  commenced  previous  to  the 
tender,  or  that  the  defendant  had  not  always  been 
ready    to    pay  the  money:    although  it  was   urged 
that  the  mere  suing  out  process  was  a  demand,  and 
consequently  the  tender  was  not  good  unless  made 
previous  to  the  demand.      In  the. case  cited,  the  de« 
fendant  by  his  rejoinder  admitted  that  the  tender  was 
not  made  before  the  suing  out  of  the  first  writ,  but 
insisted  that  it  was  made  before  the  second  writ  was 
sued  out;  to  which  there  was  a  general  demurrer  and 
joinder;  and  the  defendant  had  judgment^.     It  seems 
that  the  plaintiff  had  better  have  replied  a  demand  of 
the  money  after  it  became  due,  with  a  view  of  giving 
the  first  writ  in  evidence  as  proof  of  such  demand,  and 
then  the  defendant  must  have  demurred  to  the  replica-* 
tlon. 

If 

?  Strattop  V.  Savigifac,  3  B.  &  P.  ^Z%. 
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If  the  plaintiff  reply  a  writ  sued  out  and  continued  Rejoinder  in 
before  the  making  of  the  tender,  the  defendant  may  ^'^''^*'- 
rejoin  that  he  tendered  before  the  issuing  of  the  writ ; 
and  conclude  to  the  country. 

Where,  to  a  plea  of  tender  before  the  exhibiting  of  Rejoinder  d©- 
the  bill,  the  plaintiff  replied,  that  after  the  making  of  nuse\Xre 
the  promise  to  which  the  tender  was  pleaded,  and  be-  process  is- 
fore  the  exhibiting  of  the  bill,  he  sued  out  a  latitat 
with  intent  to  compel  the  defendant's  appearance,  and 
implead  him  for  the  money  tendered ;  and  afterwards 
declared  by  his  bill  against  the  defendant  for  that 
purpose ;  denying  that  the  defendant  tendered  before 
the  issuing  the  latitat;  to  which  the  defendant  re- 
joined, admitting  that  he  had  promised  before  the 
exhibiting  of  the  bill  as  alledged,  yet  that  he  did 
not  promise  before  the  suing  out  of  the  writ  as  sup- 
posed by  the  replication;  on  a  general  demurrer,  the 
court  unanimously  gave  judgment  for  the  defendant : 
for  although  in  general,  the  suing  out  of  a  latitat 
may  be  before  there  is  any  cause  of  action,  it  being 
considered  merely  as  process  to  bring  the  party  into 
court,  yet  when  it  is  replied  to  avoid  a  tender,  it  must 
be  considered  in  the  nature  of  an  original  w^it^  which 
cannot  be  issued  before  there  is  a  cause  of  action ;  and 
where  the  plaintiff  in  his  -replication  makes  it  the 
commencement  of  his  suit,  as  he  may  do,  it  is  but  rea- 
sonable that  the  defendant  may  likewise  so  consider 
it.  If  it  be  considered  only  as  a  process  to  bring  the 
party  into  court,  then  the  above  rejoinder  would  be 
bad;  though  perhaps  the  replication  in  that  case  would 

be 

^  Watts  ft.  Baker,  «ro.  Car.  264.  S,  P. 
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be  also  bad ;  but  the  better  opinion  seems  to  be,  tbtt  it 
inay  be  considered  as  replied  by  the  plaintiff  in  the  na- 
ture of  s^n  original,  so  that  the  replication  would  be 
good  as  well  as  the  rejoinder'.  In  such  a  replication, 
it  seems  necessary  to  state,  that  the  latitat  or  other 
process  w^  sued  out  after  the  making  of  the  pro- 
inise,  or  promises,  to  which  the  tender  is  pleaded;  as 
that  is  a  material  and  issuable  fact 


Replication  If  the  plaintiff  admit  the  tender  as  pleaded,  the 
ofsubsequent  pipings  upop  it  ar?  of  course  at  an  end  by  the  repli-* 
refusal,  and  cation;  unless  the  plaintiff  reply  a.  subsequent  demand 
t^e^'eto^^       ^4  refusal.    This  may  be  laid  on  any  day  after  the 

money  became  due,  either  before  or  subsequent  to  the 
day  on  which  the  tender  is  laid.  This  replication, 
pontajining  new  matter,  concludes  with  a  verification ; 
although  the  matter  replied,  in  effect,  amounts  to  a 
denial  of  the  all^g^tion  in  the  plea,  that  the  defendant 
was  always  ready  to  pay  the  money.  The  defendant 
may  rejoin  thereto  that  the  plaintiff  did  not  demand 
the  pioney,  as  stated  in  the  replication ;  and  conclude 
to  th^  country. 


Replication 
« of  estoppel 
by  impar^ 
lance, 


If  the  defendant  plead  a  tender  with  an  imparlancei 
the  plaintiff  may  demur  generally  to  the  plea"*.  And 
if  the  plea  b?  pleaded  as  of  a  subsequent  term  to  that 
of  whif  h  the  declaration  is  entitled,  and  the  imparlance 
be  nQt  stated  in  the  plea,  he  may  reply  it  by  way  of 
estoppel".  The  form  of  the  replication  in  Cliffs  £n* 
tries  is,  that  the  plaintiff  ought  not  to  be  admitted  to 
plead  his  plea  as  to  the  tender  in  form  aforesaid  al- 
Jedged,  because,  in  such  a  tenui  he  declared  against 

the 

I  Wood  V.  Newton,  1  Wits.  14)*      f  Mpvrn  V.  Coles,  1  Lutw.  238, 
9.    •  Clift,  Eftt.  203.  f /,  64. 
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the  defendant  in  the  plea  aforesaid^  and  the  defendant 
by  his  attorney  then  came  and  made  defence^  and  prayed 
liberty  to  imparle  until  such  a  day,  and  had  it,  and 
that  the  same  day  was  given  to  tiie  plaintiff  in  court, 
as  by  the  record  thereof  remaining  there  appears;  con?* 
eluding  with  a  verification,  and  prayer  of  judgment  if 
the  defendant  ought  to  be  admitted  to  plead  his  plea 
as  pleaded. 

The  defendant  may  give  in  evidence  under  the  ge-  Pleaof  dis* 
neral  issue  a  dispensation,  or  release  of  the  contract  P***^^®"* 
before  breach,  which  is  an  excuse  for  the  non-perform- 
ance of  it,  and  shews  that  the  plaintiff  had  no  cause 
of  action '';  for  the  contract  being  by  parol  may  be  di0>- 
solved  by  parol,  although,  as  it  will  be  seen  hereafter^ 
after  the  contract  is  broken,  and  a  right  has  accrued  to 
the  plaintiff  in.  consequence  of  the  breach  of  i^  that 
right  can  only  be  discharged  by  deed^  A  dispensap 
tion,  being  a  matter  of  law  as  well  as  fact,  may,  it 
seems,  be  specially  pleaded,  or  given  in  evidence  un« 
iler  the  general  issue* 

«  Tidd.  587.      '  Poit  642,  4c* 
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Pletsin  dis-  TJLEAS  in  discharge  arc  either  by  the  commcm,  or 
common  Uw,  '  statute  law.  The  former  are  first,  eitherby  the  acts 
disiiDgaiBlied  ^f  (^le  OT  both  of  the  parties  themselves,  without  the 

iatervention  of  third  persons,  and  without  process,  as, 
by  release,  or  defeazance,  account  stated,  or  accord  and 
Batisfaction ;  or  with  the  intervention  of  other  persons, 
as,  by  composition,  arbitrament,  or  collateral  security  ; 
fidly,  by  legal  process,  as,  former  recovery,  foreign 
attachment,  process  of  outlawry,  or  conviction  of 
felony ;  Sdly,  by  operation  of  law  without  the  acts  or 
intervention  of  the  parties  themselves,  or  any  third  per- 
sons, or  the  aid  of  legal  process,  as,  by  alienage.  Pleas 
in  discharge  by  different  statutes  will  form  the  subject 
of  future  consideration. 

Kelease,  may  I.  It  has  already  been  observed  that  a  release  may 
evidence  on  be  given  in  evidence  under  the  general  issue ;  and  the 
■wi  Mmmp-  principles  upon  which  it  is  allowed  so  to  be  given 
pleaded.        in  evidence  have  already  been  sufficiently  adverted 

to*.  However  it  may  be  proper  to  observe  that 
a  fact,  which,  if  it  had  happened  before  the  com* 
mencement  of  the  action,  might  have  been  given  in 

evidence 

•  Jnte  520, 1. 


evidence  under  the  general  issue,  must  l>e  pleaded  spe* 
cially  if  it  arise  after  the  action  is  hrought ;  and  it  is 
therefore  necessary  in  actions  of  assumpsit  to  plead  a 
release,  as  a  plea  puis^  darrein  continuance^  when  it  is 
obtained  after  the  commencement  of  the  suit,  although  - 
it  is  usually  given  in  evidence  when  obtained  before; 
the  reason  of  which  is,  that  if  it  were  otherwise,  the 
plaintiff  would  be  charged  with  costs  from  a  circum- 
stance which  had  no  existence  when  he  brought  his 
action  ^  In  common  cases  however,  it  is  very  clear# 
as  it  is  in  every  day's  experience,  that  it  is  competent 
for  the  defendant,  in  this  action,  to  give  a  release  m  ' 
evidence  under  die  general  issue;  and  the  plaintiff  on 
that  issue  may  impeach  the  release,  (if  he  can,)  on  the 
ground  of  fraud,  or  the  like*.  No  doubt  can  be  en-  . 
tertained  but  that  a  release  may  be,  and  frequently 
is  pleaded  specially^  as  it  is  a  matter  of  law  in  dis- 
charge ^;  though  there  is  not  the  same  reason  for  so 
pleading  it  as  infancy,  because  it  is  generally  known 
to  the  plaintiff.    But  this  is  not  always  the  case. , 

It  is  commbn  to  begin  this  plea  with  stating,  that  Usual  fem 
the  promises  and  each  of  them  was  made  before  the  ^^  P**** 
day  of  the  release,  and  not  after.  But  this  cannot 
be  necessary;  at.  all  events,  unless  the  day  laid 
in  the  declaration  be  previous  to  that  on  which 
it  is  requisite  to  state  the  release;  and  even  then, 
it  seems  to  be  sufficient  to  plead  the  release  to  have 
been  made  after  the  making  of  the  promises,  aiM  the 
plaintiff,  in  his  replication,  ought  to  shew  it  to  have 
been  nfiade  afterwards,  if  that  was  the  fact    The  re- 

lease, 

^  Per  Dnnntngy  argueniOf  in  Svllitan  v.  Montagnc,  Doi|g«  io6. 
«>  Miller  V.  A  fis,  3  £5p.  231*    ^  I  U*  Bitflp.  fi^.  CI,  A»%  9M. 
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leiae  is  usually  {beaded  to  have  been  made  after  the 
Bialdiig  of  the  promises,  and  b^ore  the  exhibiting  of 
tfa^  hU\  OOP  isauiag  of  tl^e  writ  But  this  avennent  is 
not  necessajy,  whcm  the  fact  appears  from  the  record^ 
without  it.  It  is  said  that  the  defendant  may  plead  a 
release  to  such  a  day,  absque  hoe  quod  assumpsit  past\ 
But  such  pleading  iaunusual,  and  seems  doubtful^.  If 
a  promise  be  to  do  several  things  the  defendant  cannot 
plead  a  release  of  the  promise  as  to  one  of  them,  in  bar 
^f  the  whole  action ;  for  where  A.  in  consideration  that 
B.  would  marry  C«  his  daughter,  promised  to  pay  «£  100. 
to  B.  and  to  gire  him  so  much  more  as  he  should  after- 
warda  give  to  any  of  his  other  daughters,  reckoning  the 
^100.  as  part ;  and  B.  married  C.  and  A.  gave  «£200. 
to  another  daughter,  after  which  B.  released  all  pro* 
mises  concerning  the  <£100.;  yet,  this  was  held  not  to 
release  the  promise  as  to  the  additional  <£  100.  given  to 
the  other  daughter'. 

Daj  and  The  particular  and  trae  day  of  the  release,  and  the 

\^^  ^  ^^   place  where  it  was  made  should  also  be  shewn  in  the 

plea;  except  when  it  is  pleaded  as  a  sham  plea,  and 
then,  the  day  of  making  it  may  be  laid  to  have  been 
at  any  time  before  the  commencem^at  of  the  suit 
Though  the  release  be  dated  at  a  particular  place,  that 
need  not  be  shewn,  and  the  venue  laid  under  a  viz. 
afterwarda;  but  it  may  be  stated  as  havii^  been  made 
at  the  place  where  iSb»  ¥enue  is  laid,  generally. 


slated. 


If  the  release  be  after  the  promise  broken,  it  mus^ 
it  seems,  be  pleaded  as  under  seal ;  otherwise  it  is  not 

necessary 

•Caai.XXg«  (H  Fkiier,  »0. 14.  cite0 Bm.  V« BC.  ^.  ^Ant$Si% 
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necessary  ^    A  prefer  t  must  be  made  of  the  release,  if 

pleaded  under  seal;  but  not  otherwise*    In  reciting 

the  release  in  the  plea,  the  words  of  the  release  ought 

to  be  followed,  or  so  many  of  them  as  are  applkraUev 

that  being  the  safest  way;  at  all  eventa^    the  legal 

effect  of  it  must  be  accurateLy  stated,  for  if  there  be  a 

variance  it  will  be  fatal.    If  it  be  pleaded  asr  a  .sham 

plea,  (as  it  frequently  is)  the  release  is  usually  stated  io. 

the  terms  of  a  general  release ;  and  in  such  case  seme  , 

feigned  excuse  for  a  prqfert  must  be  allec^ed,,  as, 

that  the  deed  is  in  the  plaintiff's  possession.    A  plea 

of  release,  of  coursei  concludes  with  a  verification* 

With  respect  to  the  time  at  which  a.  plea  of  release 
puis  darrein  continu^ce  maybe  pleaded^  it  ^ppo^")^^ 
that  if  the  jury  be  not  taken  at  the  daj  of  nisi  priusy  darrein 
a  release  is  pleadable  puis  darrein  continuance  at  the^ 
day  in  bank,  although  the  matter  of  the  plea  was  not 
offered  at  nisi  prius;  but  it  is  otherwise,  if  the  jury 
be  taken.  There  can  be  no  dcmfat.  but  that  tibe  de£end«» 
ant  may  at  nisi  prius,  plead  a  release^  or  other  matter 
arising  after  the  last  continuance  of  the  action,  as*  a 
plea  ptiiV.  darrein  continuance^.  It.  may  be  pleaded 
after  the  jury  are*  gone  from  the  bar,  though  not  afbet 
their  verdict  is  given-^.  If  such  a  plea  be  pleaded:  at 
tiie  assizes^  the  practice  seems  to  be,  to  put  the  pacty) 
to  verify  his  plea  before  it  is  allowed,  and  if  be  da 
not  give  some  evidence  of  the  truth  of  it,  the  judge 
rejects  it  and  goes  on  with  tiie  cause.  If  the  plea  ap«- 
pear  to  be  false  the  court  will  set  it  aside.  A  pleajBrtii^ 
darrein  continuance  cannot  be  pleaded  afiterademur^ 
rer^  and  it  seems  agreed  that  the  defendant  can  have 

but 

^  Antt  63.5.    ^  Doctr.  f/oc.  SOO.    ^  B^iL  N,  P,  SIO.    ^  1  St^.  4^5. 
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but  one  plea  of  this  nature.  It  is  in  the  hreast  of  the 
judge  whether  he  will  accept  of  such  plea  or  not,  viz. 
whether  he  will  or  will  not  proceed  on  the  trial ;  there* 
fore  it  is  that  the  party  ought  to  make  it  appear  to  the 
judge  that  it  is  a  true  plea.  Yet  the  plaintiff  is  not  to 
reply  to  the  plea  at  the  assizes;  for  the  judge  has  no 
power  to  accept  of  his  replication  or  to  try  it,  but  only 
to  return  the  plea  as  parcel  of  the  record  of  nisi" 
y  priui  i  and  if  the  plaintiff  demur,  it  cannot  be  argued 

there.  It  is  dangerous  to  plead  any  matter  puis  dar^ 
rein  continuance  without  being  well  advised  of  the 
truth  of  it ;  for  if  that  matter  be  determined  against 
the  party,  it  is  a  confession  of  the  matter  in  issue,  and 
no  nisi  prius  shall  be  granted ;  besides  the  plea  can- 
not be  amended  after  the  assizes*  are  over,  though  it 
may  during  the  assizes,  before  the  judge  of  nisi 
priusK 

How  they         Fleas  puis  darrein  centinuance  ought  to  be  pleaded 
pl^ed^      with  certainty" ;  perhaps  more  certainty  is  necessary  in 

^ese  pleas  than  in  common  cases,  because  pleas  puis 
darrein  continuance  are  pleaded  to  deprive  the  plaintiff 
6f  the  benefit  of  his  action  which  was  rightly  com- 
menced, and  to  take  away  from  him  a  right  which  was 
onoe  vested  in  him,,  and  sought  to  be  recovered  by  due 
course  of  law.  It  is  not  good  pleading  to  say  qwid 
post  ultimam  continuationem  such  a  thing  happened, 
but  the  party  must  alledge  precisely  the  time  amd 
place.  The  last  continuance  at  the  assizes  is  the  day 
of  the  return  of  the  venire  faciasy  from  wliich  the 
plea  is  continued  by  the  award  of  the  distringas  or 
habeas  corpora  till  the  next  term,  nisi  prius,  &c. 
When  a  plea  of  this  nature  is  pleaded  in  bar,  it  must 

begin 

1  Bui.  N.  P.  309,  10.    "  Doctr.  phc.  297.  Bui.  N.  P.  309. 
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begin  and  conclude  quod  actionem  ulterius  manutt'* 
nere  non  debety  instead  of,  that  the  former  inquest 
should  not  be  taken ;  because  it  is  a  substantive  bar  in 
itself,  and  comes  iu  the  place  of  the  former  plea.  Where 
the  matter  of  the  plea  arises  by  deed,  as  in  the  case 
of  a  release,  it  ought  to  be  pleaded  with  a  profert. 
The  proper  form  of  pleading  a  release  at  the  assizes  is 
as  folio ws»  "  And  now  at  this  day,»  that  is  to  say,  on,  * 

&c.  comes  the  said  C.  D.  by  £.  F.  his  council,  and  says, 
that  the  said  A.  B.  ought  not  further  to  maintain  his> 
action  against  him",  because  he  says,  that  after  the  — 
day  of  ■  '  last  past,  (the  return  of  the  venire)  from 
which  day  unti],  &c.  (the  day  in  bank)  iu  Easter  Term, 
next,  (unless  the  justices  of  our  Lord  the  King  assigned 
to  hold  the  assizes  in  and  for  the  county  of  Somerset 
should  first  come  on,  &c«  (the  day  of  trial)  at,  &c.  in 
the  said  county)  the  action  aforesaid  is  continued,  to 
wit,  on,  &c.  (the  date  of  the  release)  at,  &c.  aforesaid^*, 
the  said  A.  B.  by  hi^  certain  writing  of  release,  sealed 
with  .his  seal,  and  now  shewn  to  the  court,  &c.  did  rer 
lease,  &c,  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment  if  tlie  said  A..B.  ought  further  to  main- 
tain hi^  action  against  hiya^  &c  "^^ 

To  a  plea  of  release  by  deed,  tlie  plaintiff  may  reply  Replicatioii 
non  est  factum^  generally,  with  or  without  oyer\  or  if.»»<iwal. 
the  release  be  not  by  deed,  he  may  say  that  he  did  not 
xeles^e,  as  stated  in  the  plea :  and  in  either  case  con- 
clude to  the:  country. 

•  •  • 

•  •  • 

Othcur  i^attors  m^y  be  replied  to  a  plea  of  release,  Other  repU* 
which  may  be  pleaded  to  the  promise  itself,  if  they  had  ^^^^'^ 

existed 

«  Ltttw.  1143.  4  £a$t  507-       ^  Yclv.  141.  Ante  638.      *  Bui.  N. 
P.  309,  10.  11. 
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existed  at  the  time  of  the  contract^  as,  coyertare,  &c 
The  same  formality  is  of  course  to  be  observed  in  re- 
plying, as  in  pleading  such  answers,  mutatis  mutandii ; 
and  therefore  the  reader  is  here  referred  to  the  several 
places  in  this  book  which  treat  of  the  form  of  those 
severai  pleas. 

Defeasance.       j  j^  j^,  ,^^g  observed  in  a  previous  part  of  this  work, 

that  matter  of  defeazance  need  not  be  noticed  by  the 
plaintiff  in  his  declaration;  but  Mrfaere  it  is  matter  of  de* 
fence  it  must  be  taken  advantage  of  by  the  defendant 
The  case  cited  to  exemplify  this  position  was,  that  of 
an  action  brought  on  a  promissory  note,  where  there 
was  an  agreement  between  the  parties  before  the  note 
wa&  signed,  that  in  case  the  defendant  should  buy  of 
the  phintifT  the  malt  used  in  his  the  defendant's 
dwelling-house  for  a  certain  term,  the  note  should  be 
void ;  in  which  case  it  was  held  that  the  agreement 
vras  no  part  of  the  note,  but  at  most  only  matter  of 
defeazance,  in  order  to  take  advant&ge  of  which,  the 
defendant  must  shew  performance  on  Mb  part  \  How- 
ever it  should  not  from  this^  exprmsion  be  understood 
that  such  matter  must  be  pleaded  specially ;  for  it  may 
be  so  pleaded,  being  matter  of  law,  or  it  may  be  given 
in  evidence  under  die  general  issue,  in  this^  aeti^^n,  at 
the  defendant's  option. 

Account  in.  It  has  been  always  conadered  that  if  theft'he 

ktU  a*good    ^^  assumpsit  to  do  a  thing,  and  there  is^  no  breadh  of 
P^***  the  promise,  it  may  be  discharged  by  parol ;  but  if  it 

be  once  broken,  then  it  cannot  be  dischaiged  witiiout 

Mieas^' 

t  Coroi^h  V.  Bolixho,  Wils.  145.  Ante  133,  4. 


relea&eS  It  has  been  however  a  much  conibrbTerte4 
question  how  far  an  account  stated  and  liquidation  of 
the  balance  found  due,  before  suit,  is  a  good  plea.  In 
one  case,  the  plaintiff  declared  hi  indebitatus  assump^ 
sit  for  £50.  and  on  a  quantum  meruit  for  the  like 
sum;  and  the  defendant  pleaded  that  after  the  pro- 
mises were  made,-  and  before  action  brought,  he  came 
to  an  account  with  the  plaintiff,  concerninj^  divers 
sums  of  money,  and  that  he  was  found  in  arrear  to  the 
phintifF  thirty  shillings;  whereupon,  in  consideration 
that  he  had  promised  the  plaintiff  to  pay  him  that  sum^ 
the  phdntifF  promised  to  release  and  acquit  him  of  all 
demands;  to  which  the  plaintiff  demurred ;  because 
there  were  two  demands  in  the  declaration,  whereto 
the  defendant  had  pleaded  the  account  stated,  and  each 
of  them  of  greater  amount  than  the  sum  found  due  to 
the  plaintiff  But  it  was  held  that  although  where  there 
is  but  one  debt  between  the  parties,  stating  an  account 
would  not  determine  the  original  contract,  yet  that 
where  there  were  several  demands  it  would;  therefore 
the  plaintiff  could  never  afterwards  have  recourse  to 
the  first  contract,  which  was  merged  in  the  account 
Alid  North,  C.  J.  put  this  case,  that  if  A.  sell  a  horse 
to  B.  for  £\0.  and  there  being  divers  other  dealings 
between  them,  they  come  to  an  account  upon  the  whole, 
and  B.  is  found  in  arrear  £5.  A.  must  bring  his  insi-^ 
mul  comput Asset  \  for  he  never  can  recover  upon  an 
indebitatus  assumpsit.  The  other  jndges  were  of 
the  same  opinion;  and,  though  it  was  not  stated  in  the 
plea  that  the  defendant  promised  at  the  instance  of 
the  plaintiff,  yet,  as  it  was  said  that  he  then  and  there 
promised/^  they  held  it  should  be  intended  that  he 

promised 

•  Antt        , 
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promised  attHe  plaintifF's  instance:  and  so  judgment 
was  given  forthe  defendant^ 

^Vllc^e  not.  But  in  a  subsequent  case,  tlie  plaintiff  declared  in 
between  con-  indebitatus  assumpsit ^  for  £fiO.  I2#.  %d.  as  money  had 
tract  execu-  and  received  j  to  which  the  defendant  pleaded,  that  on 
touted.  ft  ^Y  previous  to  that  stated  in  the  declaradoD,  he  and 

the  plaintiff  accounted  together,  and  lie  was  found  in  ar- 
r6aronIy  «£14*  wh^chhe  tendered,  and  was  refused;  and 
that  he  was  always  ready  to  pay  that  sum,  which  he 
brought  into  court;  to  this  the  plaintiff  replied,  ad- 
mitting the  account^  but  stating  that  thereupon  the 
defendant  w^s  found  in  arrear  <£60.  IS^.  Zd.  witK  a 
traverse  that  he  was  found  in  arrear  «£l4«  only.  That 
issue  being  found  for  the  plaintiff,  and  entire  damages 
I  given  to  the  amount  of  the  larger  sum,  on  a  motion 

in  arrest  of  judgment,  the  court  were  of  opinion  that 
the  first .  promise  was  not  discharged  by  the  account 
They  agreed  that  a  contract  merely  executory  on  both 
sides  might  be  discharged  by  parole  as,  if  I  promise 
you  five  shillings,  if  you  will  go  to  St  Paurs;  before 
you  gp,  I  may  discharge  you  from  so  doing,  and  there- 
by I  shall  be  discharged  from  paying  the  five  shillings, 
for  no  debt  was  due  before  the  going,  nor  any  thing 
executed  by  either  of  us ;  but  where  there  is  a  debt 
due  and  executed  in  the  plaintiff,  that  cannot  be  dis- 
chai^ged  without  a  release*  Besides  the  account  is  only 
a  chose  in  action;  and  one  chose  in  action  cannot  be 

discharged  by  another  of  the  same  nature  \ 

* 

In 


^  Milward  V.  Ingram,  1  Mod.  205.  2  Mod*  43.  S*  C«      ^  Mayor  of 
Scarborough  v.  Butler,  3  Lev.  237* 
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In  a  more  recent  case^  of  indebitatus  assumpsit  for  Distinction 
^40.  and  quantum  meruit  for  the  same  sum,  the  de-  ^^1^^^^** 
fendant  pleaded  a  similar  plea  to  that  in  the  case  of  fore  breach, 
Milward  and  Ingram,  except  that  it  stated,  that  in  bond^andac^ 
consideration  of  the  defendant's  promise  to  pay  the  count  8tated. 
balance  found  due  on  the  account,   the  plaintiff  did 
discharge  him  of  the  debt,  instead  of  that  he  merely 
promised  to  acquit  him  of  it.     In  giving  judgment  on 
demurrer,  Holt,  C.  J.  observed,  that  although  a  promise 
before  breach  might  be  discharged  by  a  parol  agree- 
ment, yet  that  afterwards,  it  cannot  be  discharged 
without  deed,  by  any  new  agreement  without  satisfac- 
tion ;  and  if  the  parties,  without  coming  to  an  account^ 
agree  to  be  quit  against  each  other,  it  is  clearly  not  a 
sufficient  plea;  and  to  plead  it  as  an  account  is  but 
argumentative  of  payment,  and  therefore  not  to  be 
allowed ;  nor  need  it  be  shewn  for  cause  of  demurrer. 
He  also  observed,  that  the  case  quoted  out  of  the  Mo« 
dem  Reports  was  the  first  of  this  kind,  and  by  his  con- 
sent should  be  the  last ;  for  it  was  nothing  like  a  bond 
accepted  by  the  plaintiff  in  satis&ction,  which,  though 
no  payment,  yet  being  a  security  under  seal,  extin- 
guishes the  original  simple  contract  debt^ 

The  authority  of  the  case  of  Milward  against  In-  Above  dls- 
gram  has  been  since  frequently  denied  in  other  cases ;  tinctions^ 
one  of  which  was  an  action  of  indebitatus  assumpsit  Note  not 
by  the  plaintiff  as  executor,  upon  several  promises ;  pl**^?We 
to  which  the  defendant  pleaded,  that  after  making  the  tion. 
promises,  he  and  the  testator  accounted  together^  and 
upon  the  settling  of  the  account  he  was  found  in  ar* 
rear  «£  12.  which  he  afterwards  paid.    Upon  demurrer^ 

the 

»  May  V.  King,  12  Mod.  537-  2  Ld.  Jlaym.  6S0.  S.  C. 
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the  plea  was  adjudged  bad;   because  the  matter  al« 
ledged  by  it  was  hot  a  discharge  of  the  original  debt*. 
And  in  a  subsequent  case,  where  the  defendant  pleaded 
an  account  stated  to  an  action  upon  simple  contract, 
to  which  plea  there  was  a  bad  replication,  whereto  the 
defendant  demurred,  and  the  question  was  upon  the 
validity  of  the  plea ;  after  a  long  argument  in  suppwt 
of  it,  the  court,  without  hearing  the  other  side,  held 
the  plea  bad  in  substance,  on  the  authority  of  the  case 
last  cited.    They  also  obser^^ed  that  a  promissory  note 
could  not  be  pleaded  in  bar  to  an  action  upon  simpte 
contract;  though  a  bond  might,  because  it  extingiiiahed 
the  original  debt*.     It  may  tlierefore  now  be   con- 
sidered as  perfectly  well  settled  that  an  accouat  stated 
is  no  plea  in  assumpsit  on  any  esecutid  contract  or 
debt;  nor  can  it  alter  the  case  that  the  sum  fomd  due 
IS  pleaded  to  have  been  paid.     But  the  case  in  Levina 
points  out  the  true  distinction,  that  if  the  contract  be 
executory  on  both  sides,  a  plea  that  it  waa  discharged  by 
parol  is  good.    And  it  is  equally  clear  that  a  citiacharge 
under  seal,  or  a  bond  or  any  coUat^al  thing  given  and 
accepted  in  satisfaction,  is  also  good. 

Bill  teeepted  Indeed  in  a  modern  case,  to  an  action  for  goods  sold 
Si<J*5wd-  ^^  delivered,  the  defendant  pleaded  that  after  the 
able  aj  pay-  making  of  the  promises,  to  wit,  at  such  a  time  and 
^^^ '  place,  an  account  was  stat$ed  between  him  and  the 

plaintiiT,  whereupon  the  defendant  was  found  in  arrear 
£ii.  U.;  tbr  which  the  plaintiff  afterwards,  to  wit  at 
the  same  time  and  places  drew  Ms  bill  of  exchaage  on 
the  de^dant,  for  the  payment  of  that  sum  to  J.  S.  or 
order,  and  then  and  there  delivered  the  bill  to  J.  S. 

which 

^  Atherley  v.  Evans,  Say.  Sffp.    *  Roades  v.  Biunes,  I  Bur.  9. 1 
Blac.  65  S.  C.  by  the  name  of  Rolls  t.  Barn^. 
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inll  thtf  defendant  afterwards,  &c.  duly  accepted ;  con^ 
cludmg  with  a  verification.  And  on  a  general  demur* 
rer,  without  hearing  counsel  in  support  of  the  plea, 
Ix>rd  Mansfield  said,  that  although  a  bill  of  exchange 
was  no  satisfaction,  unless  where  there  is  an  agreement 
that  it  should  l^e  so;  yet  that  where  it  was  accepted 
by  the  defendant,  and  negotiable,  that  was  payment: 
accordingly  judgment  was  given  for  the  defendant. 
It  is  observable  that  in  this  case  it  appeared,  upon  the 
face  of  the  plea,  that  the  bill  was  in  the  hands  of  a 
ihird  perscm,  other  than  die  plaintifi*  to  whom  the  debt 
was  originally  owing  ^ 

In  another  ca^  in  a  similar  action  the  defendant  Note  indon* 
pleaded  as  to  jO-k*  1 4^'.  6d.  that  one  J.  S.  made  a  promisso-  accwtTot^ 
ry  note,  and  delivered  it  to  the  defendant,  which  note  was  debv^good, 
payable  to  the  defendant  or  his  order,  at  a  certain  time 
therein  mentioned  and  elapsed  before  the  commence* 
ment  of  the  suit,  and  given  for  tlie  sum  of  ^10.; 
and  that  the  defendant  afterwards^  and  before  the  time 
uppointed  by  the  note  for  payment,  to  wit,  at  such  % 
time  and  place^  for  and  on  account  of  the  said  3um 
of  «£4p.  14^*  6d.  and  of  a  certain  other  sum  of 
£5.  5s  6d^  paid  by  the  plaintiff  to  the  defendant 
indorsed  and  delivered  the  note  to  the  plaintiff,  who 
then  and  there  accepted  and  received  it  Jor  and  on  ac^ 
count  of  those  two  mtM,  concluding  with  a  verifica* 
tion.  On  general  demurrer,  the  court  wer$  of  opinion 
that  the  plea  was  good ';  for  non  constat  but  that  the 
the  note  had  been  negotiated,  aji^d  whether  it  was  or  was 

not,  must  be  best  known  to  the  plaintiiF. 

It 

y  Richardson  o.  Rickman,  5  D.  &  £.  517*  13.    'Kearslake  «•  Mor« 
gan,  5  D«  &  E.  513.  Et  vide  ante  24,  5. 
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How>  bill  or      It  should  be  observed  that  in  the  above  case  the  note 
able/  ^  '    ^^  ^^^y  picked  as  to  a  particular  sum  in  the  ckda- 

ration,  which,  together  with  that  paid  by  the  plaintiff 
to  the  defendant,  amounted  to  that  for  which  the  note 
was  given.  And  it  seems  necessary  to  plead  a  bill  or 
note  as  to  the  particular  sum  in  the  declcration  only 
to  which  it  applies  %  for  it  can  only  operate  as  pay- 
ment^; and  actual  payment  and  acceptance  of  a  less 
sum  of  money  cannot,  in  point  of  law,  amount  to  a 
satisfaction  of  a  greater  sum  then  due,  or  an  extinguish* 
ment  of  the  original  cause  of  action  for  the  greater 
sum*". 

Accord  and        IV.  In  assumpsit,  and  other  personal  actions  wherein 
satisfaction,    Jamaffes  only  are  to  be  recovered,  accord  and  satisiac- 

where  plead-     .       .  .  . 

able.  tion  is  a  good  plea;  nor  can  it  be  objected  that  the  de- 

ceit, which  is  usually  alledged  in  actions  of  assumpsit, 
is  not  answered  by  such  a  plea;  for  the  substance  of  the 
action  is,  that  the  defendant  has  not  performed  his  un- 
dertaking,  and  if  the  plaintiff  accept  satisfaction  by  the 
delivery  of  a  collateral  thing,  although  it  be  of  much 
less  value  than  the  amount  of  his  loss,  yet  he  has  no 
reason  to  complain.  Therefore,  where  the  plaintiff  de- 
clared on  a  promise  to  deliver,  within  four  days  after  a 
certain  feast,  four  hundred  poimds  weight  of  merchant* 
able  wax,  and  assigned  for  breach  that  the  defendant, 
intending  to  defraud  and  injure  the  plaintiff,  on  a  day 
*  before  the  feast,  delivered  three  hundred  and  seventy- 

three  pounds  weight  of  unmerchantable  wax,  deceit- 
fully mixed  with  other  ingredients;  to  which  the  de- 
fendant pleaded  that  before  the  feast,  he  and  the  plain- 
tiff 

•  Cumber  v.  WaQe,  1  jStr.  42^.    *  4Hte  6*7.     «  Fitch  v?  Sutjon,  $ 
]Sast  230. 
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tiff  agreed  that  if  he  would  deliver  immediately  one 
cake  of  wax,  weighing  twenty  pounds,  the  ptehitiff 
Would  accept  it  in  satisfaction,  and  that  it  was  deli- 
vered and  accepted  accordingly ;' on  demurrer,  the  plea 
was  held  to  be  good  *. 

But  it  is  an  indispensable  principle  in  law,  that  an  ac-  Where  not 
cord,  or  collateral  agreement,  unexecuted,  is  not  a  good 
plea.  Therefore,  where  the  defendant  pleaded  an  agree- 
ment between  him  and  his  creditors  (the  plaintiff  being 
one  of  them)  to  accept  the  payment  of  five  shillings  and 
sixpence  in  the  pound  on  their  debts,  in  discharge ;  and 
that  the  defendant  tendered  the  plaintiff  the  amount  of 
the  composition  upon  his  debt,  but  the  plaintiff  refused 
to  accept  it;  with  an  averment  of  touts  temps  prist 
from  the  time  of  the  tender,  and  a  profert  in  curiam 
of  the  money  tendered ;  it  was  held  that  if  the  agree- 
ment had  been  binding  in  law,  (which  it  was  not)  yet, 
as  it  had  not  been  executed,  by  an  actual  acceptance  of 
the  composition,  it  could  not  be  pleaded.  If  the  de- 
mand had  been  originally  uncertain,  but  ascertained  by 
the  agreement,  and  a  fiind  provided  for  the  pajonent  of 
the  composition,  and  all  the  creditors  had  been  bound 
to  forbear,  that  might  have  been  a  good  plea;  but  the 
reverse  appeared  to  be  the  case*. 

In  assumpsit,  although  the  defendant  may  give  ac-  ^^  «**y  ^ 
cord  and  satisfaction  in  evidence  under  the  general  given^incvL 
issue,  he  is  not  precluded  from  pleading  it  specially,  nor  ^^"^®  ^^^^^ 
can  it  be  assigned  for  cause  of  demurrer  to  such  a  plea, 

that 

^  Andrew  v.  Boughey,  Dy.  75.  a.    ^  Heathcote  v.  Crookshanks,  2 
D.  &£.  24. 
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that  it  ampuots  tx>  the  general  issue ;  Jbecawe  it  adimtl 
a  came  of  actioii  io  the  plaintiff^  and  avoids  it  by  mat- 
ter 4xpo9tfacto^  ipiasmucb  as  such  a  plea  gives  an  im- 
plied  colour^  or  right  of  action  to  this  plaintiff.  To  say 
the  truth,  the  admitting  of  evidence  of  payment  or  ac- 
cord and  satisfaction  on  the  general  issue  in  indebitatus 
0€stRnp^it  is  not  proper,  butonly  an  indulgence'.  How- 
ever, it  is  now  a  generally  received  opinion,  that  what- 
ever aoaounts  to  accord  and  satisfaction  may  be  given 
in  evidience  under  the  general  issue.  It  is  true  that 
Loi*d  Holt  considered  this  practiceas  an  innovation ;  but 
ft  has  since  been  well  aetdedi  and  is  confirmed  by  daily 
le^pprience.  Lord  Mansfield  and  other  judges  imleed, 
))^ve  laid  down  the  rulp  so  broadly  as  to  say,  that  whatr 
ever  goes  to  shew  that  the  plaintiff  had  no  cause  of  ac* 
tion  at  the  time  of  th^  commencement  of  the  iuit,  may 
be  given  in  evidence  under  the  general  issue  in  this 
action;.    But  tk^$  rule  seems  to  be  rather  too  laige\ 

Satisfaction  Jt  is  observed  by  liOsd  Cok^  that  the  best  and  most 
be  pleaded,  secure  fiurm  of  pleading  in  these  cases  is,  to  statje  the 
,  fatii^tion,  and  not  the  accord j  for  if  the  defendant 

pleads  the  accord,  he  must  shew  a  precise  and  full  ex- 
ecution of  it,  so  tliat  if  he  fails  of  so  doing,  his  plea  is 
not  sufficient ;  but  by  way  of  satisfaction,  he  need  only 
.  shew  that  he  actually  paid  or  delivered  to  the  plaintiff 
so  much,  which  the  plaintiff  accepted,  in  satisfaction, 
and  conclude  with  praying  judgment  if  he  ought  to 
have  his  action.  In  a  case  noticed  by  Lord  Coke, where 
the  defendant  pleaded  that  he  gave  the  plaintiff  a  gal- 
lon of  wine  in  satisfaction,  which  the  plaintiff  accepted 

accordingly, 

'Paramore  v.  Johnson,  1  Ld.  Raym.*565.  li  Mod.  dj6.  ^.  C* 
6  Doug.  106, 7.  4  £»p.  ISO.  &  yideffUe  526.     ^  H, 
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ACGordiBglyi  it  was  objected  that  be  ought  to  hay« 
stated  that  tliere  was  an  accord  between  the  parties  g 
but  the  objection  was  over-ruled,  and  the  defendant  af- 
terwards denied  the  receipl;  of  the  wine,  in  sati$fax> 
tion'. 

The  usual  form  i$»  to  plead  the  satisfaction  to  have  How 
been  after  the  making  of  the  promises,  and  before  the  P^^wed* 
exhibiting  of  the  bill,  or  issuing  of  the  writ,  according 
to  whether  the  action  be  commenced  by  bill  or  or^- 
jxal ;  but  this  seems  unnecessary,  if  the  day  laid  in  the 
plea  be  after  the  cause  of  action  appears  by  the  decla^ 
ration  to  have  accrued,  and  before  the  time  to  which 
the  title  of  the  declaration  relates.  However,  it  is  ncr 
cessary  to  lay  such  a  day  in  the  plea;  9nd  a  venue  ia 
usually  added.  If  the  defendant  plead  an  accord  to  d9 
several  things^  and  aver  performance  of  part  and  tender 
to  perform  the  rest,,  but  that  the  plaintiff  refused  to  ac-> 
cept  such  perfbnqance,  his  plea  will  be  bad  upon  de- 
murrer^. A  tender  is  not  in  all  cases  equivalent  to  pay- 
ment; for  if  a  tender  be  pleaded  to  an  action  of  as- 
sumpsit^ it  is  not  in  bar  of  the  action  ^  Therefore  an 
agreement  to  accept  a  composition  in  lieu  of  the  plain- 
tifTs  full  demand^  not  followed  up  by  an  actual  acoep- 
tance,  which  was  negatived  by  the  record,  was  held  not 
to  be  obligatory  upon  him ;  and  a  plea  of  such  agreOi- 
ment,  and  a  tender  to  pay*  and  refusal  to  accept  su<^ 
composition  under  it,  held  bad  upon  general  demurrer^. 

It  is  not  sufficient  to  plead  the  delivery  of  a.  thing  in  Plea  mutt 
satisfaction,  without  shewing  the  plaintiff 's  acceptance  /^j  {^t^ 

of  ance. 

'  Pey toe's  cas^  9  Co.  SO.  b.  5  >f od.  S7.  S.  P.    i  Shephanl  v.  Lovtt^ 
T.  Jon.  6.    ^  4nte  622.    ^  Heathcote  v.  Cmckshankf,  S  D.  &  E.  M» 
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of  it ;  and  if  it  be  stated  in  the  plea,  by  mistake,  that 
the  defendant,  instead  of  the  plaintiff,  accepted  it,  the 
plea  will  be  bad,  on  general  demurrer"*.  Indeed  it  is 
more  usual  for  the  plaintiff  to  take  issue  on  the  accep- 
tance, than  any  other  part  of  the  plea^ 

Agreement  Although,  in  general,  an  unexecuted  agreement  is  no 
son,  plead^*  plea;  yet  where  an  action  may  be  maintained"*  on  a 
able;  and      collateral  agreement,  which  is  substituted  for  the  one 

declared  on,  such  agreement  may  be  pleaded,  without 
shewing  it  to  be  executed;  especially  where  by  the 
agreement  another  person  becomes  liable  to  the  plain* 
tiff's  action.  Therefore,  in  assumpsit  for  goods  sold, 
where  the  defendant  pleaded  an  agreement  after  the 
sale,  between  him  and  his  son  and  the  plaintiff,  .that 
the  latter  should  deliver  the  goods  to  the  defendant, 
and  accept  his  son  as  pa}rmaster ;  and  that  the  goods 
were  delivered  accordingly,  and  the  son  tendered  the 
money  at  the  day,  when  the  plaintiflf  refused  it;  aver- 
ring that  the  son  always  had  been,  and  yet  was  ready 
to  pay  it :  it  was  said  that  the  plea  would  have  been 
good,  if  there  had  been  no  other  objection  to  it  than 
diat  it  did  not  state  the  agreement  to  have  been  exe- 
cuted; but  that  as  by  the  statute  of  frauds,  29  Car.  2. 
c.  3.  s.  4.  the  plaintiff  could  not  maintain  his  action 
against  the  son  without  a  note  in  writing,  which  was 
not  shewn  by  the  plea  to  have  been  given  to  him ;  he 
should  not  be  deprived  of  a  good  action  by  any  agree- 
ment which  did  not  give  him  an  action  equally  good. 
Upon  this  ground  it  was  adjudged,  on  general  demur- 
rer, that  the  plea  was  bad;  although  it  was  allowed 

that 

■Paine  v.  MasteA,  1  Str.  573.      »  Post  655,    •  See  1  Ld.  Raym. 
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that  in  a  declaration  on  a  collateral  undertaking,  it  was 
not  necessaiy  to  mention  any  note  in  writing,  but  it 
was  sufficient  to  shew  it  in  evidence  ^ 

Again,  in  a  subsequent  case  of  a  similar  nature,  Mutual  pro* 
where  the  defendant  pleaded  an  agreement  to  pay  £9^  ^oT\es^'^ 
and  such  a  sum  as  should  be  taxed  for  costs,  in  satis-  able, 
faction,  alledging  mutual  assumpsits  to  perform  this 
agreement ;  and  then  stated  the  taxation  ,of  the  costs, 
notice  of  it,  and  tender  of  the  £9.  and  the  costs;  on  a 
general  demurrer,  it  was  resolved  that  as  no  remedy  waa 
given  on  the  mutual  promises  at  the  time  they  were 
made,  they  were  no  bar  to  the  actions 

And  in  another  case  in  trover,  where  the  defendant  Discharge  ia 
pleaded  that  the  plaintiff  had  discharged  him  from  the  ^on  l^colla* 
action,  in  consideration  of  a  promise  made  by  him  to  teral  pro- 
pay  the  plaintiff  twenty  shillings;  on  demurrer,  it  was  S*^"^     > 
argued  that  the  plea  was  bad,  because  it  did  not  aver 
that  the  twenty  shillings  were  paid  before  the  action 
was  brought     Case  and  Barber,   andWickham  and 
Taylor  were  cited  in  support  (5f  the  plea.     But  the 
court  said  that  the  point  was  not  adjudged  in  those 
cases,  tod  that  they  would  not  change  the  constant 
form  of  pleading;  and  the  plaintiff  had  judgment'.     It 
is  observable  that  the  form  of  the  plea  in  this  case,  in 
stating  a  discharge  in  consideration  of  the  promise,  was 
a  departure  from  all  the  precedents;  and  the  promise 
pleaded  was  not  made  by  a  stranger  as  in  Case  and 
Barber. 

If 

r  Case  v.  Barber,  T.  Jon.  15S.  Anon.  Salk.  519.  S.  P.  *>  Wickham. 
«.  Taylor,  Id.  l6S.  ^  Allen  v.  Harris,  9  Lutw.  1538.  1  Ld.  Kayni. 
122.  S.  C. 


654  PL£A8,   &C.   IN   ASSUMPSIT, 

Agreement        If  an  agreement  be  pleaded  to  abate  so  much  of  i 
pl^dabie.^^  pum  due,  it  ought  to  be  shewn  how  the  sum  was  abated, 

as,  that  so  much  was  owmg,  of  which  so  much  had 
been  paid,  and  the  rest  of  the  sum  due  deducted  and 
abated ;  for  to  plead  that  the  money  was  abated,  gene- 
rally, is  uncertain  and  bad*. 

Kote  for  less      In  an  indebitatus  assumpsit  for  £l5.  the  defendant 
pleiuiable.      Cannot  plead  a  promissory  note  for  «£5.  or  any  other 

less  sum  than  that  declared  for,  and  that  the  plaintiff 
received  it  in  satisfactions  and  if  to  such  a  plea  the 
pl^tiff  put  in  an  immaterial  replication,  to  which  the 
defendant  demur,  the  plaintiff  is  entitled  to  judgment 
for  the  badness  of  the  plea ;  because  the  satisfaction 
pleaded  must  be  reasonable,  or  at  all  events  must  not 
appear  to  be  otherwise.  If  the  payment  of  £5.  be,  as 
it  certainly  is,  no  satisfaction  for  £15.  a  simple  con- 
tract to  pay  the  former  sum  cannot  be  a  satisfaction  for 
another  simple  contract  of  three  times  the  value.  In 
the  case  of  a  bond,  another  bond  has  never  been  allowed 
to  be  pleaded  in  satisfaction,  without  a  bettering  of  the 
plaintiff's  cas^  as,  by  shortening  the  time  of  payment 
Nayi  in  all  instances,  the  bettering  of  his  case  is  not 
sufficient;  for  a  bond  with  sureties  is  better  than  a  sin- 
gle bond,  and  yet  cannot  be  pleaded  as  satisfaction  of 
it\  Although  the  case  cited  was  said  by  Lord  Ellen- 
borough,  in  argrument  of  the  case  of  Ueathcote  and 
Crucltshanks,  to  have  been  denied  for  law,  and  Mr. 
Justice  Buller,  in  confirmation  of  that  idea,  referred  to 
another  case  not  reported "";  yet  his  lordship,  on  a  late 
occasion,  declared,  that  he  could  not  find  any  ^e  of 

that 

•  HiUmAn  v.  Uncles,  Skin.  Spi.      '  Cumber  v.  Wane,  1  Str.  ii6. 
^  Hardcastle  v.  Howard^  26  G.  3. 
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that  sort;  and  on  the  contrary,  the  decision  in  Cumbef 
and  Wane  is  directly  supported  by  a  case  in  Coke's 
Reports*,  which  never  appears  to  have  been  ques- 
tioned''. However  the  case  of  Fitch  and  Sutton  does 
not  apply  where  third  persons  are  concerned,  and 
a  fraud  is  practised  upon  other  parties  to  the  agree* 
ment ;  or  there  is  a  valuable  consideration  for  giving 
up  the  residue  of  the  plaintiff's  claim** 

If  the  accord  be  pleaded,  the  plaintiff  may  reply  Replication 
nul  tkl  accord^;  and  whether  it  be*pleaded  or  no,  the  ^^  ^*""**- 
replication  may  be  juod  non  dedit^  or  quod  non  recepit, 
in  satisf actionem ;  for  each  of  these  allegations  is  tra- 
versable'. The  latter  of  them  indeed  is  most  com- 
monly traversed,  with  a  protestation  against  the  giving 
of  the  thing  in  satisfaction;  for  a  denial  of  the  accept 
tance  impliedly  denies  the  gift  in  satisfaction  \ 

The  plaintiff  in  his  replication  to  a  plra  of  accord  Where  sati*. 
and  satisfaction  to  third  persons  must,  of  course,  deny  2^*^^*^ 
the  acceptance  of  the  satisfaction  by  the  same  per-  third  persons 
sons  as  are  mentionc^d  in  the  plea.     But  where,  to  a 
declaration  on  a  bill  of  exchange  payable  to  certain 
persons  under  the  firm  of  Messrs.  M^Brair,  fVatsony 
and  Co.  and  by  them  indorsed  to  the  plaintiff,  the  de- 
fendant  pleaded,  that  the  said  Messrs.  M'Brair,  fTatson, 
and  Co.  took  and  accepted  two  other  bills  in  satisfkc* 
tion;  and  the  plaintiffs  replied,  that  the  said  persona, 
so  as  aforesaid  usin?  the  firm  of  Messrs.  M^Brair  and 

Ca 


«  Pinnell's  case,  5  Co.  117*  ^  See  Fitch  v.  Sutton,  5  East,  239. 
*  Steinman  v.  Magnus,  8  Camp.  1S4. 11  £ast,390.  S.  C.  y  Com.  Dig. 
tit  Accord,  C,  <  Young  v.  Rudd,  i  Mod.  Sfi.  1  Ld.  Raym.  6o,  3 
Salk.S27.    ^Id. 
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Co.  did  not  accept  the  said  bills  of  satisfaction,  coQ'- 
eluding  to  the  country ;  and  added  the  similiter^  which 
the  defendant  struck  out,  and  substituted  a  special  de- 
murrer, assigning  for  causes  that  the  plaintiif  had  not 
tendered  any  averment  on  which  issue  could  be  taken 
by  the  defendant  without  departure  from  his  plea,  and 
had  attempted  to  put  in  issue  a  matter  foreign  to  it; 
the  court  seem  to  have  considered  the  objections  not 
such  as  could  be  taken  advantage  of  upon  a  ge- 
neral demurrer,  akhough  it  seems  to  have  been  ad- 
mitted that  it  was  cause  of  special  demurrer,  of  which 
the  defendant  was  not  in  that  case  in  a  situation  to 
avail  himself,  being  under  terms  to  plead  i$suabIy^ 
There  can  be  no  doubt  but  that  the  objection  would 
have  been  fatal  on  general  demurrer,  or  motions  in  ar- 
rest of  judgment,  or  writ  of  error,  if  the  firm  men- 
tioned in  the  plea  and  that  mentioned  in  the  replication 
had  appeared  to  be  composed  of  different  persons ;  but 
that  did  not  appear  in  the  case  cited,  in  which  proba- 
bly the  plea  was  altogether  untrue,  and  put  in  merely 
for  the  purpose  of  delay,  as  the  matter  of  it  might 
clearly  have  been  given  in  evidence  under  the  general 
issue. 

Composition  V.  In  the  cases  of  a  release,  defeasance,  and  accord  and 
wi  A  credi-  satisfaction,  the  discharge  is  by  the  acts  of  the  parties 
themselves  without  the  intervention  of  third  persons ; 
and  where  a  deed  of  composition  is  made  with  credi* 
tors  which  contains  a  release  or  defeasance  of  the 
demand,  there  it  may  be  pleaded,  or  given  in  evidence 
like  any  other  release  or  defeasance '^.  So,  where 
an  agreement  is  made  for  a  composition  to  creditors 

^  Bell  V.  Cokta,  2  B.  &  P.  446.      ^  Com.  Dig.  tit.  PJeaiier«  %  O,  (• 
AnU  637i  &c. 
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for  their  debts,  and  the  satisfaction  agreed  for  is  valuable 
and  sufficient,  and  the  agreement  is  executed^  it  may 
be  pleaded  or  given  in  evidence,  like  any  otlier  accord 
and  satisfaction^^  In  this  case  generally,  the  compo^ 
sition  is  eflfeeted  by  an  assignment  of  the  property  of 
the  defendant  to  third  persons,  in  trust  for  the  benefit 
of  his  creditors.  But  it  sometimes  happens  that  the 
-composition  is  not  by  deed,  or  that  it  does  not  contain 
clause  of  release,  or  the  satisfaction  stipulated  for 
by  it  is  not  made  and  accepted;  in  which  cases 
however,  if  there  be  a  sufficient  consideration  for 
the  composition,  as,  the  liquidation  of  the  demand, 
and  the  provision  of  a  fund  for  the  payment  of  it^ 
and  the  other  creditors  are  bound  to  forbear,  that  may 
perhaps  be  pteaded,  or  given  in  evidence  in  bar  of  the 
action  ^ 

VI.  Arbitrament  is  another  plea  in  discharge  by  Arbitnment 
the  act  of  the  parties,  with  the  intervention  of  third  "^^  ^ 
persons,    Mr.  Kyd,  in  his  excellent  treatise  on  awards,  given  in  eTi« 
observes,  that  as  the  object  of  every  reference  is  to  f^^l^^ 
have  an  end  put,  by  the  decision  of  a  private  judge,  ^• 
to  all  controversy  respecting  the  subject  referred,  no 
rule  is  more  consonant  to  good  sense,  than  that  which 
precludes  the  one  party  from  harrassing  the  other  with 
an  action  on  the  'original  subject  of  dispute;  there- 
fore by  the  ancient  law,  if  any  one  was  sued  on  the 
original  cause  of  action  after  an  award  made  respecting 
it,  in  pursuance  of  a  submission  for  that  purpose,  he 
might  either  have  sued  out  a  writ  de  arbitrationc 
factd^  or  have  pleaded  the  award  in  bar  of  the  action* 
Arbitrament  is  pleadable  in  bar  to  every  action  which 

may 

*  ArUt  650, 1.    «  Heathcote  v.  Cruckshanks,  S  D.  dr  £.  M. 
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mOLj  be  hronght  on  quettioiis  capable  of  beiBg  fefened 
to  arbitration '«  Consequently  it  is  a  good  plea  in  bar 
to  an  action  of  asstunpsit^  It  appears  that  where  aa 
arbitrament  comtitntes  a  defence  to  the  action,  it  may 
be  pleaded,  or  given  in  evidence  under  the  gaacrsd 
issued 

To  what  If  the  submission  or  award  pleaded  refers  mHy  to 

should  be      ^  caose  of  action  in  some  or  one  of  the  coumta  ia 
pleaded,  and  the  declaration^  the  defendant  should  plead  n<m  m» 

with  what  ^ 

avennenu.     sumpHt  or  some  Other  pka  to  the  other  counts,  and 

confine  his  plea  of  the  submission  or  award  to  such 
count  or  counts  in  the  dedaxation  to  which  it  b  appli- 
cable; and  if  the  same  demand  be  stated  in  different 
counts,  that  should  be  particularly  averred:  for  if  in 
such  case  he  pleads  the  arbitrament  generally  to  be 
whole  declaration,  his  plea  will  be  bad,  notwithstanding 
nutnal  rekases  be  awarded;  therefore^  where  the  plain- 
tiff declaied  on  an  indebitMtus  oisumpsit  aqd  fuanium 
meruit  for  work  done  and  goods  sold,  and  the  defend* 
ant  plttded  an  award  that  the  plaintiiT,  for  the  work 
done,  should  accept  a  bill  of  sale,  and  that  the  pkuntiff 
and  defendant  should  give  to  each  other  general  re- 
leases, without  pleading  the  geneml  issue  or  any  other 
pleas  as  to  the  goods  sold,  on  demurrer.  Holt,  C.  J.  held 
tl}6  plea  bad ;  as  nothing  appeared  to  be  awarded  finr 
the  goods  but  the  general  release^,  which  was  not  a  per- 
fect bar  until  CKecuted,  although  if  the  bill  of  sale  had 
been  awarded  in  full  of  all  deniands,  it  had  been  good. 
And  although  it  was  urged  that  if  this  objection  were 
dlowed,  the  declaration  might  be  so  varied  as  to  make 

no 

'  Kyd  on  Awaxds,  Ml,  2.  Sd  ed.     «  Com.  Dig*  tit.  Plesder,  1 0. 9* 
^  4  £^  ISK 
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t 

tio  dWard  pleadable,  Gould,  J.  said,  that  if  the  good^. 
$old  were  part  of  the  same  demand  as  the  work  done,  the 
eourt  could  not  take  notice  of  it  on  such  general 
pleading ;  but  if  the  defendants  had  shewn  it  by  par- 
ticular averment,  it  might  have  been  otherwise,  for 
averments  are  admitted  in  pleading  to  support  awards  ^ 

It  has  been  observed,  that  to  an  adtion  brought  after  wlieic  sub- 
the  submission,  and  before  the  award,  the  defendant  "J^sion 

pleadabM 

may,  at  any  time  before  the  award  is  made  (at  least  if  alont. 
a  reasonable  time  for  that  purpose  has  not  elapsed  be- 
fore the  action  was  commenced)  plead  the  submission 
alone>  and  that  the  arbitrators  have  not  yet  made  any 
award,  provided  no .  day  h6  limited  for  the  making  q€ 
the  award;  but  if  a  day  be  limited)  then  he  can  only 
have  the  benefit  of-  this  plea  before  that  day^ 

'  Although  in  a  declaration  of  assumpsit,  or  debt  Submission 
upon  an  award,  the  plaintiff  ought  to  state  what  the  l^P*^  *^°^ 
cause  of  the  submission  was,  yet  where  an  arbitrament 
is  pleaded  in  bar,  it  is  su/ficient  to  say,  that  the  parties 
submitted  themselves  to  th6  awards  genetally^;  the 
reason  of  which  is,  that  the  matters  in  difference  are 
previously  stated  in  the  declaration,  to  which  the  plea 
has  reference.  Of  course,  it  must  appear  that  the 
submission  was  of  the  matters  in  the  declaration^;  at 
least  if  the  contrary  appear,  the  pl^  will  be  bad. 
Perhaps  indeed  it  may  be  intended  that  the  submis^ 
sion  was  of  the  matters  mentioned  in  the  declaration, 
if  the  submission  be  stated  generally^  and  the  award 

appear 

*  Clapcott  €.  Davy,  1  Ld.  Raym.  6I 1.    *  Kyd,  3S9.  quotes  IS  R.  2. 
^  Bro.  Abr.  tit.  Arbitrament.  34.    ^Kyd,  39Q. 
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appear  to  extend  to  them ;  for  it  cannot  be  intended 
that  the  submission  was  of  other  matters  thw  thos« 
to  which  the  award  appears  to  extend,  which  would  1m 
an  int(?ndment  against  the  validity  of  the  award. 

With  time         In    pleading  a   submission  with  or  without    an 

^     '     award,  the  defendant  must  shew  the  place  where  the 

submission  was  made*";  and  there  seems  to  be  the  same 

reason  for  shewing  the  time  of  the  submission,  name^ 

ly,  that  the  submission  is  a  material  and  issuable  facU 

*"^^  ?®  In  pleading  the  submission,    with  or  without  tliQ 

and  names  of  award,  it  must  also  appear  that  both  the  plaintiff  and 
^^^^^'"^^^        defendant  were  parties  to  the  submission ".    But  so  that 

thia  appears,  it  does  not  seem  to  be  any  objection  Uiat  it 
is  stated  ii|  the  plea,  that  a  stranger  joined  with  the 
plaintiff  or  the  defendant-  in  the  submission*.  In 
such  case,  it  does  not  seem  necessary  to  notice  that  cir- 
cumstance.  The  plea  should  likewise  $hew  the  names 
of  the  referees  or  arbitrators  ^ 

Time  and  In  pleading  the  award  it  is  said  not  to  be  necessary 

award.  to  state  in  the  plea  at  what  time  it  was  made\    If  so, 

it  c^not  be  necessary  to  state  the  place  where  it  was 
made.  But  there  seems  to  be  at  least  as  much  reason 
for  stating  when  and  where  the  award  was  made,  as 
the  submission';  of  the  two,  it  should  seem  that  th« 
former  of  these  facts,  being  the  very  gist  of  the  plex^ 
requires  most  to  be  stated  with  certainty  and  precision. 
The  submission  may  be  but  inducement  to  the  allegatios 

of 


">  Kyd,  389, 90.  which  quotes  Year  Book«.  See  also  Hare  v.Georga^ 
Cm.  E\iz.66.  ■"  Kyd, S89.cite$  20.  H.  6.41.  ^  Id.  ZBTf  8.  p Id. 
390.    4  21  E.  4. 41.  K/d,  390.  Scd  jut    r  Supri. 
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of  the  award,  thoagfa  it  supports  and  authorizes  it. 
But  there  seems  to  be  a  distinction  where  the  submis^ 
aio^  would  not  be  a  bar  without  an  award  made,  and 
where  it  would  be  a  bar  of  itself. 

An  award,  if  unperformed,  in  order  to  be  pleaded  in  what  award 
bar,  must  be  siich  as  that  the  plaintiff  may  have  a  re-  P^*f<^aWc, 

1  X         ^  ^        .^  t  ,  without  per* 

medy  to  compel  performance ;  but  if  an  award  be  per-  formance. 
formed,  though  void,  the  performance  may  frequently 
be  a  good  bar  ^  In  such  case  however,  it  can  only  so 
operate  by  amounting  to  a  legal  satisfaction  of  the 
(pause  of  action;  and  therefore  if  the  thing  done  in 
performance  of  the  award  do  not  amount  to  a  satisfac- 
tion in  law,  or  be  not  accepted  as  such,  it  cannot,  if  the 
award  be  void,  be  pleaded  in  bar  of  an  action  for  the 
original  demand. 

Whether  an  award  be  performed  or  not,  it  is  an  Mutt  extend 
universal  rule  that  unless    it   extends   to  all  that  J^J^^^^^j^*^ 
part  of  the  declaration  to  which  it  is  pleaded,  the  plea  pleaded. 
wiU  be  bad\    And  here  it  may  be  observed,  that  a 
mere  debt  by  itself  does  not  lie  in  arbitrament,  al^ 
though  together  witii  other  matters  in  difference  it 
doesT  fmd  where  arbitrament  is  no  plea  in  debt,  it  cannot 
be  pleaded  to  assumpsit  upon  the  debt     It  is  said  that 
where  the  submission  is  only  of  all  accounts,  it  does  not 
extend  to  a  duty  upon   the  account;  therefore  an 
award  of  a  sum  in  satisfaction  of  all  accounts,  cannot 
be  pleaded  to  an  indebitatus  asiumpiit  on  an  account^ 
stated*. 

It 

'  Anfe  659.  ^  Kyd,  58€.  392.    ^  Kyd,  3S4.  Antt  658.    «  Farrer  ^ 
Bates,  AL  4,  5.    &d  (if  f 
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Bad,  if  it  dan* 
not  be  ascer* 
tained  by 
averment. 


It  is  also  observable  that  if  an  award  be  uncertais^ 
and  cannot  be  ascertained  by  averment^  it  cannot  be 
pleaded  in  bar'';  altliough,  as  it  has  been  already  ob- 
served, averments  may  smnetifnes  be  niade  to  ascertain 
and  support  awards  \  And  in  an  action  for  work  and 
labour,  where  the  defendant  pleaded  an  award  that  ijie 
plaintiff  should  be  satisfied  for  the  worii  done,  but  no 
value  was  put  by  the  arbitrator  upon  it,  tliough  it  was 
averred  that  the  work  was  worth'  acertain  sum  whic^ 
he  had  paid,  and  no  more,  the  plea  was  over-ruled,  on 
account  of  the  uncertainty  of  the  award  as  to  the 
value  of  the  work^ 


If  absurd  or  If  an  award  be  absurd  and  unreasonable  on  the  iace  of 
^no  new^'  it,  or  such  as  that  the  execution  of  it  depends  on  the  de- 
duty  created,  fendant's  will,  it  cannotbe  sufficient  as  a  plea  in  bar  to  an 

action  for  the  original  demand.  So,  if  it  appear  to  have 
been  made  on  principles  contrary  to  law\  It  has  been 
doubted  whether  an  award  of  general  releases,  or  that 
suits  shall  cease,  be  pleadable  in  bar ;  because  such  awards 
do  not  create  a  new  duty,  but  only  direct  the  old  one 
not  be  pursued :  but  the  better  opinion  seeyns  now  t^ 
be  that  it  may,  whether  the  submission  be  by  bond  or 
by  parol;  as  the  party  has  in  either  case  a  remedy  on 
the  submission,  if  the  release  be  not  given,  or  the  suit 
be  continued\ 


Pleadable 
before  time 
cf  perform* 
anoe.    Or 
afterwards, 
without  al- 
ledging  per* 
ferauuice. 


The  law  is  the  saint  of  an  award  as  an  accord^  ex- 
cept that  the  former  may  be  pleaded  although  the  time 
for  performing  it  be  not  come,  because  the  matter  sub- 
mitted 

^  Kyd.  SS2.  '  Jnte  659^  ^  Pope  v.  Qjrett,  2  Saund.  0^2.  2  Kek 
736.  S.C.  *i  East,  18.  •  Kyd.  dS3|  4.  £t  vide  Lutw.  51.  9  E^t. 
497. 
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mitted  transit  in  rem  arbitratatnK  And  though  the 
time  of  performance  be  come,  yet  if  arbitrament  be 
pleaded,  with  mutual  promises  to  perform  it,  the  plea 
is  good,  without  shewing  that  the  defendant  has 
performed  his  part "";  because  an  arbitrament  is  like  a 
jiUlgmetit,  and  the  party  may  have  his  remedy  upon  it* 
Btit  upon  an  accord  no  new  remedy  lies,  and  thericfore 
it  must  be  executed  in  order  to  be  pleaded  in  bar"** 

Formerly,  if  a  submission  was  by  parol,  and  the  Distinction, 
award  vras  to  do  a  collateral  act,  it  was  held  that  the  h^  betwela"^ 
party  could  not  plead  it  before  performance,  although  submission 
it  was  otherwise  if  the  award  was  for  the  payment  of  parol.  ' 
money;  and  the  reason  was,  because  the  party  in  the 
former  case  had  no  remedy  to  compel  performance, 
as  he  had  in  the  latter.     But  that  reason  fails  now  as- 
sumpsit is  held  to  lie  on  the  mutual  promises,  contrary 
to  what  was  held  formerly^    And  it  was  always  held 
that  if  the  submission  was  by  bond,  the  award  might 
h^e  been  pleaded  without  alledging  performance,  be* 
cause  the  party  might  in  such  case  have  had  a  remedy 
to  compel  it 

» 

There  seems  also  to  have  been  this  distinction,  that  Between 
in  averring  the  payment  of  money,  in  pursuance  of  an  ^^^^^  ®f 
award,  it  was  not  necessary  to  state  a:t  what  time  or  place  a  collateral 
the  payment  wats  made'.     But  in  pleading  the  per-  ^^8- 
fonhance  of  im'  award  of  a  collateral  thing  in  satis- 
faction, it  seems  that  the  time  and  place  of  performance 
must  have  been  stated:  and  that  the  want  of  a  time  or 
'•*  venue 

*  Dy.  76.  b.    «  Kyd.  383, 4.  ace.     ^  Per  curiam  1  Ld.  Raym.  123. 
f  Jd.  248.  And  see  Kjd.  384. 3P0.  392.  ace.    ^Kyd.  390.  Sed  qu  f 
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venue  in  auqh  case  waa  only  curable  by  a  plea  whicb 
mitted  the  fact  ^ 

Between  la  the  case  of  an  award  for  the  payment  of  meney 

payment  at  ^^  ^  P^^^^  8ubmi$skm>  there  waa  likewise  a  difference 
a  time  fixed,  in  the  manner  of  pleading,  whm  the  money  waa  or- 
tain.  ^^^^'    dered  to  be  paid  oh  a  particular  day,  and  where  tbeif 

was  no  time  limited  for  the  payment  In  th^  latter 
case,  it  was  sufficient  for  the  defendant  to  alledge 
that  he  alwaya  had  been  and  still  was  ready  to  pay; 
'  tliough  from  some  books,  it  might  be  inferred  that  as 
allegation  of  actual  payment  waa  necessary,  In  the 
former  of  the  above  cases,  in  pleading  the  award,  it 
waa  necessary  that  it  should  appear  that  the  day  was 
not  come;  or  if  it  was  past,  that  the  defendant  had 
paid  the  m(mey,  or  tendered  it,,  and  that  the  plaintiff 
had  reused  it;  for  it  waa  said>  that  though  tho  plain^f 
tiff  might  have  sued  on  the  award,  yet  he  cowld  not 
he  compelled  to  do  a0,  and  it  ww  the  deficndant's 
own  fault  that  he  had  not  paid  ii»  money  at  the  time 
appointed  ^ 

Where  plain-  ^^^  where  the  thing  awarded  to  be  done  by  the  de- 
tirsperform-  feudaut  was  to  he  preceded  by  the  perfonnanc^-  of 

ance  was  to  ^  w 

precede  de-  aqother  thing  by  the  plaintiff,  it  has  beeu  always  con'^ 
iMMiaBf  9«      aidered  sufficient  for  the  defendant  to  aUedge  a  defautt 

p|i  the  part  of  the  plaintiff,  and  th9.t  qn  'peTfom^ancf 
by  him,  he,  the  defendant,  was  ready  to^  pe^focm  hi» 
part  of  the  awards 

• '  •  •       •  .  , 
Between  Another  distinction  has  been  takdn,  where  the  arbi^ 

award  of       trator  has  awarded  any  thing  in  satisfaction^  as,  a 

satisfaction,  ^  r  •* 

and  dis-  ^liorse 

charge. 

»  Boisloc  V.  B^ily,  6  Mod.  222.    •»  Ky4.  399.    '  ^«^.  3pl .   Et  vidt 

ante.  127,  8. 


Ittffi^  «r  money,  aiid  where  he  awards  a  tfain^  to  be 
done  in  discharge  of  the  action,  as,  mutual  releases ; 
and  that  where  an  award  creates  a  new  duty  instead  of 
that  which  was  in  controversy,  as,  in  the  former 
case,  the  party  his  a  remedy  for  it  upon  the  awards 
therefore  if  he  resorts  to  an  action  for  the  original 
demand  which  was  referred,  the  arbitratnent  is  a 
good  bar  to  such  action,  without  alledging  perform- 
ftnce :  but  that  it  is  no  bar^  wliere  the  awarid  does  not 
create  a  new  duty,  but  only  extinguishes  the  old  one 
by  a  release  of  the  action^.  Howeret^  as  in  either 
^ase,  the  party  in  whose  fovour  the  award  is  made  has 
a  remedy  to  compel  the  giving  of  the  release  as  wdt 
is  the  payment  of  the  money  awarded,  the  above 
seems  to  be  a  distinction  without  a  difference;  for  it 
eannot  signify  whether  die  new  duty  created  by  the 
award  be  of  the  same  nature  with  the  origihal  duty  of 
not,  and  it  has  been  thewn  that  whatever  the  duty  is, 
there  is  now  a  remedy  to  compel  the  perfofrmance 
of  it,  whether  the  submission  be  by  bond  or  by 
parole 


Indeed,  since  an  action  has  been  held  to  lie  on  themere  These  il^ 
submission,  many  of  the  above  rules  and  distinctions  no  ^^^a. 
longer  exist;  aixl  it  is  in  no  case  necessary  for  the  de- 
fondant  in  pleading  an  aMrard  in  bar,  to  alledge  j^er- 
foimwbct  of  the  thing  awarded,  unkss  whertf  the 
award  is  void,  and  consequently  the  plaintiff  cannot 
enforce  it^  In  that  case,  we  hive  seen,  the  perform* 
anee  mdst  amount  to  a  legal  satisfaction,  and  be  pleaded 

to 

J  Per  Holt,  C.  J.  Ld.  Raym.  24S.    ^  Bokloe  v.  Bail;,  6  Mod«  221. 
Kyd.  390.  Antt  663.    ^  Jd. 
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to  have  been  accepted  as  such"^.  For  further  mfonnav 
iion  on  the .  subject  of  pleading  an  award,  th^  reader 
is  referred  to  the  cases  in  the  books  on  the  form  of  de^ 
claring  upon  awards  in  assumpsit,  and  debt;  the  mode 
of  stating  them  in  actions  of  the  latter  nature  upon  ar^ 
titration  bonds;  and  the  form  of  pleading  arbitrapient 
in  that  action. 


Pleaof award 
jmis  darrein 
eontinuancCf 


Iff  after  issue  joined,  the  cause  be  referred  and  ai) 
award  made,  notwithstanding  which  the  plaintiff  pro^ 
ceed  to  trial,  it  seems  that  the  defendaiit  i^hould  plead 
the  award  as  a  plosLpuis  darrein  continuancff  and  tliat 
it  cannot  be  givein  in  evidence  unless  so  pleaded  % 
However  in  the  case  cited  Ix>rd  Kenyon  said,  that  it 
was  a  question  upon  which  he  had  considerable  difr 
ficulty,  and  he .  would  not  give  a  positive  opinion 
npon  it  at  nisi  prius.  His  Lordship  observed  that 
payment  was  constantly  given  in  evidence  xmder  the 
general  issue,  at  the  same  time,  a  r^l^ase  executed  after 
issu^.  joined  was*  always  necessary  tq  be  specially 
pleaded"";  and  that  the  impression  of  his  mind  was 
that  an  award  so  executed  could  not  be  given  in  evi- 
dence, unless  pleaded  as  a  plea  puis  darrein  con* 
iinuance^. 


Replication 
in  denial. 


In  reply  to  a  plea  of  arbitrament,  the  plaintiff  may 
in  all  cases  take  issue  upon  the  submission  alledged  in 
the^  plea;  for  without  a  submission,  there  can  be  no 
award  %o  bind  the  plaintiff.  And  he  may  take  issue 
upon  the  award,  in  all  cases  where  the  submission 
jffTOuld  be  no  plea  ^yithput  an  award  made**.     So,  where 

the 


^  Ante  66l.      "  Storey  v.  Bloxam,  2  E<;p.  Rep.  504.    ^  Ante  6sS, 
f\6S%    V  Id.  Ibid.      "^  Ante  659* 
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the  award  would  be  no  bar  unless  it  has  been  performed, 
the  plaintiif  may  in  his  replication  take  issue  upon  the 
performance  alledged  in  the  plea. 

VII.  Where  a  collateral  security  is  a  bat  to  the  Collatcrals«» 
action,  it  may  be  specially  pleaded,  or  given  in  evi- ^""^' 
dence  under  the  general  issue.  It  has  been  already 
observed  where  a  bill  or  note  may  be  pleaded  in  dis* 
charged  It  has  been  held  that  the  contract  of  a 
guarantee  or  surety  under  seal  does  not  extinguish  the 
debt  of  his  principal ',  at  all  events,  if  he  become 
bound  subsequent  to  the  original  contract  creating  the 
debt,  and  not  in  pursuance  of  that  contract^;  but  if 
upon  the  contract,  a  third  person  prcmiise  to  enter 
into  a  bond,  &c.  for  the  payment  of  the  money,  •  and 
afterwards  become  bound  accordingly,  the  original 
contract  is  thereby  determined  ^  However  the  case 
cited  cannot  be  considered  as  law  to  the  extent  fot 
which  it  has  been  sometimes  quoted,  namely,  that 
one  being  indebted  on  simple  contract,  the  giving  of  a 
bond  by  another  necessarily  determines  the  simple 
•jpontract'^. 


I.  With  respect  to  matters  ;n  discharge  by  legal  Former  re- 
process'*',  as  whatever  defeats  the  promise^^may  be  j^n^^on^ 
given  in  evidence  on  non  assumpsit ^  a  former  recovery  «?«  assump- 
s  for  the  same  cause  of  action  is  evidence  on  this  issue;  pi^Jd.*' 
for  by  thp  recovery  the  simple  contract  is  merged, 
^d  the  nature  of  the  claim  is  altered.    So,  a  sentence 

in 

'  Ante  i4,  i.     >  6  D.  &  E.  107.      ^  P^dsc^i  case,  2  I^on.  110, 
T  Jd.    »  2  N.R.  475,  (J.    "^JnfeGS^f 
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Ih  the  Admiralty  Court,  wherfc  that  court  has  jvrii^ 
diction^  is  evidence  o&  non  assmHpsit^;  but  ^bete  the 
court  in  which  the  fotmer  recovery  Was,  had  jmi* 
ceeded  without  jurisdiction  of  the  cause^  the  case  it 
different^  However  ther6  can  be  no  doubt»  but  tiut 
where  the  court  id  which  the  former  recovery  was,  had 
jurisdiction  of  the  cause,  although  the  defendant  may 
give  it  in  evidekice  under  the  general  issue,  yet  he 
ina)^  plead  it  specially  if  he  chooses,  as  it  goe$  to  de« 
leat  the  promise  by  matter  of  law.  Indeed  a  former 
recovery  is  very  commonly  adopted  aa  a  Ahlusi  plea 
id  order  to  gain  time^  as  the  trial  of  it  must  be  by 
ftcoid,  and  can  therefore  take  place  in  term  time  only. 
Where  a  former  recovery  is  pleaded  for  this  (nirpose, 
it  is  always  pleaded  to  have  taken  place  iit  a  different 
eoilrt  from  that  in  which  the  iction  is  brought ;  for 
if  it  be  pleaded  in  the  same  coutt  where  the  action  is 
€<nnmenced|  in  the  Kitag's  Bendh,  the  plaintiff  may  de- 
mtod  a  note  in  writing  of  the  term  and  number  toll  of 
the  supposed  recovery,  and  if  it  be  tact  .given  in  a  eoi^ 
venient  time,  iign  judgment*.  It  is  not  ne^e^sary, 
in  a  work  of  this  nature,  to  enquire  under  what  cir- 
cumstances a  former  recovery  may  be  pleaded,  except 
so  far  as  it  may  aecideAtaUy  become  the  subject  of 
inquiry,  in  considering  the  form  of  pleading  it;  such 
an  enquiry  belonging  properly  to  a  treatise  on  nUi 
prius  law,  or  the  law  of  actions,  rather  than  on 
pleading: 

Pomf  rf  dbi      The  form  of  pleading  a  judgment  recovered  or  for- 
'***  mer  recovery  in  assumpsit  is,  that  the  plaintiff,  m 

such 


'Arrows  V.  Jomino,  2  Str.  733.    y  Moses  i^,  MTsrlane,  1^  Bar. 
1005.    •  Tid^.  679' 
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« 

0och  a  term,  impleaded  tlie  defendant  iu  conr^  in  a 
certain  plea  of  trespass  on  the  case  upon  promises,  to 
the  plaintiff's  damage  of  a  certain  sum,  for  the  non^  ' 
performance  of  the  veiy  same  identical  promises  and 
undertakings  as  in  the  declaration  are  mentioned;  and 
that  such  proceedings  were  thereupon  had  in  the  same 
pourt,  in  that  plea,  that  the  piaintiiF,  afterwards^  in 
that  same,  or  a  subsequent  term,  by  the  considerai^ 
tion  and  judgment  of  tlie  court,  recovered  against  the 
defendant  such  a  sum,  for  \m  damages  and  costs ;  and 
fkaX  the  judgment  remains  in  fosce. 

In  pleading  proceedings  which  are  carried  on  im  Form  of  ;»- 
courts  of  law,  as  their  proceedings  are  usually  car-  ^^^^  ^ 
fied  on  in  the  legal  terms,  and  those  terms  are  eal* 
Ciulated  according  to  the  year  of  the  king^s  rdgn^ 
such  proceediogs  are  nsiially  (though  it  seems  not  ne^ 
cessarily  )  stated  to  have  been  had  in  one  of  Mch  temui^ 
and  the  year  of  the  king's  reign  is  mentioned^  msttad 
of  a  particular  day  in  the  year  of  our  Lord,  It  is  also 
usual  to  state  the  proceedings  to  have  taken  place  in 
the  term  generally,  at  whatever  period  of  the  fi^m 
they  ^ppened,  unless  it  become  material  to  shew  on 
what  day  in  term  the  proceeding  was;  for  all  the  term  is 
in  general  considered  as  one  day  only.  But  If  the  par- 
iicorlar  day  become  material,  it  may  be;sftated«  ^l^he 
Uina  in  wliich  the  pkiatiif  is  stated  to  have  impleaded 
the  deliepikmt  is  that  in  which  he  declared  in  the 
Ibimeor  acition. 

It  4e«apQS  prudent^  ]|owever  necessary  it  may  be,  in  Otber  m* 
i  ple^  of  this  sort,  to  state,  not  only  in  what  term,  ^  be^^tS. 
biit  in  what  year  %   and  ia  wl)at  coyrt^  and  before 

^  wl»t 


•       ^ 
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what  judges%  the  plaintiff  impleaded  the  defendant ; 
as  well  as  when^  and  where,  he  recovered  the  judg- 
ment But  there  is  certainly  not  the  same  reason  for 
00  doing  36  where  a  judgment  at  the  suit  of  a  stranger 
IB  pleaded.  It  may.  be  doubtful  indeed  whether  it  be 
necessary,  to  state  that  the  defendant  was  impleaded 
at  all;  for  it  is  implied  in  hia  recovering  judgment, 
and  that  alone  is  material. 

What  Yt^  If  the  plea,,  or  damages  laid  in  the  original  action, 

""*  "  or  any  other  circumstances  descriptive  of  the  record* 

be  stated  untruly,  though  they  were  not  necessary  to 
be  stated  at  all,  it  will  be  &tal,  on  mil  tiel  record. 

Identity  of        Jt  18  necessary  to  shew  that  the  defendant  was 
^^^  impleaded,  or  at  least  that  the  plaintiff  recovered, 

upon  the.  same  contract  as  that  on  which  he  has  de« 
^cjMod ;  and  whathe  recovered.  It  must  be  shewn  that 
the  recovery  was. on  the  same  promises  as  those  men* 
,tioQed  in  the  declaration  by  immediately  stating  that 
fact,  or  by  a  separate  and  distinct  averment  of  it ;  for 
tha^  ia  the  very. substance  of  the  plea.  Whether  that 
!«^as  the  faict.or  not  is  the  subject,  of  enquiry  at  the 
trials 

•.*.•■ 
TaUier  fro^       A  taliter  pT^ce^umfuit  is  sufficient  in  pleading  a 
fUtemenTof  i^^Jg^oent  recovered  in  a  superior  court  of  record  (how- 
judgment,  ia  f^verit  may  be  if  the  judgment  be  .of  a  court  nolof  re- 
'^  cord^)  without  shewing  all  the  proceedings  in  the 

action.  The  term  in  which  the  recovery  is  stated  to  have 
^eo  had  may  be  that  in  which  final  judgment  ^iras 

'signed. 
■  ..-,'■  » 

'  Cartli.  %&•  ^  fer  Lawrence,  J.  Seddon  v.  Tutop,  1  Esp*  Rep. 
40]  /6  D.  &  E.  607^  S.  C;  Et  vide  Sintzenick  v.  Lucas,  1  £sp.  Rep. 
4d.    •Canb.S^. 
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isigned.  Though  the  foimer  be  not  stated  to  have 
been  m  the  same  courts  or  in  the  same  plea,  that  will  it 
seems,  be  no  objection,  if  it  be  with  b,  taiiter  prooesnum 
Juit  inde;  for  the  proceeding  could  not  have  been  there* 
npofij  which  refers  to  the  commencement  of  the 
action,  unless  it  was  in  the  same  court,  and  in  the 
same  cause. 

If  the  judgment  was  in  debt  in  the  ori^nal  action^^  How  to  plead 
the  judgment  should  not  be  pleaded  generally,  viz.  for  j|^j,f"^^^ '** 
the  damages  sustained  by  or  on  occasion  of  the  non- 
performance '  of  the  promises.  But  there  seems  no 
objection  to  state  the  judgment  to  have  been  in  debt^ 
and  then  aver  that  the  debt  recovered  in  the  former 
'action  is  the  same  for  the  pajonent  of  which  the  pro- 
mises in  the  declaration  were  made,  and  that  the  d^ 
mages  were  recovered  for  the  non-payment  of  the  same 

r 

debt  and  the  costs  of  that  action ;  or  it  may  perhaps  be 
averred  generally,  that  the  money  recovered  for  debt 
and  damages  in  the  former  action  is  the  same  with  that 
attempted  to  be  recovered  as  damages  in  the  present  one. 

In   an  action  of  assumpsit  for  money  had  and  re»  Judgment  la 
ceived,  the  defendant  cannot  in  general  plead  in  bar  ^^^  j^J^ 
a  former  recovery  in  trover  for  goods  for  the.  produce  pleaded, 
whereof  the  present  action  is  brought;  therefore  where 
he  pleaded  that  the  plaintiff  had  before  brought  an 
action  of  trover  against  him  and  one  J.  S,  to  recover 
damages  against  them  for  goods  of  the  plaintiff  sup*  ' 
posed  to  be  converted  by  them  to  their  use,  to  which 
they  pleaded  the  general  issue,  and  a  verdict  was  found 
for  them  and  judgment  entered  thereon ;  and  averred 
that  the  money  sued  for  was  the  produce  of  the  goods 
for  which  the  action  of  trover  was  brought ;  the  wh61e 

court; 
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eouft,  withouttnuch  debate,  were  clearly  of  opinioa  ihaC 
ft  judgment  for  the  defendant  in  trover  is  no  bar  to  an 
iiction  for  money  had  and  received  to  the  plaintiif's 
use^  and  that  a  contrary  doctrine  would  produce  infi- 
nite litigation  and  mi^schief^.  However,  although 
judgment  in  one  personal  action  is  no  bar  to  another  for 
the  same  cause  of  action  where  judgment  is  not  bad 
on  the  merits,  yet  where  judgment  is  had  on  the  me* 
lits,  it  barft  all  other  personal  suits  for  the  same  cause 
of  action ;  therefore  if  it  be  averred  not  merely  that 
the  goods  which  were  the  subject  of  the  action  of  tro- 
ver were  the  same  which  produced  the  money  sued 
for  in  the  action  of  assumpsit,  but  it  clearly  appears 
that  the  question  in  both  actions  is  the  same,  which 
may  be  shewn  by  proper  averments,  the  recovery  in 
trover  may  be  pleaded.  It  is  not  sufficient  to  aver  that 
the  goods  were  the  same;  for  although  trover  .might 
not  have  lain  for  the  conversion  of  the  goods  them- 
selves, yet  indebitatus  assumpsit  might  lie  for  the  va^ 
lue  of  them"*. 

Wkeraof  d6-  It  may  perhaps  be  doubted  how  far  there  is  a  neces- 
convlcu^  *^*y  ^^^  Mying  "  whereof  defendant  was  con  victed,""  after 
frout,  jic!     stating  the  judgment  against  him;  which  seems  tau^ 

tology.  But  a  plea  of  this  nature  must  have  a  prout 
patet  pef' recordum,wh\ch  is  in  nature  of  a  pr^erf;  for 
the  statute  4  and  5  Ann.  c.  16.  does  not  help  the  omis- 
sion of  this  form  on  a  special  demurrer.  Indeed  the  want 
*  of  it  cannot  be  taken  advantage  of  on  general  demur* 
rer,  since  the  act;  because  if  a  record  be  pleaded  with--* 
out  it,  the  plaintiff  may  reply  nul  tiel  recordK 

It 

'Ilitciaao.CafDpbeU,5WiIs.e40.    « 2  Blac. Rep.  779«  S. C.    >>f 
£lac.  Rep.  SSO,  1.  S«  C.    <  i  Salk.  I. 


It  may  Ije  ^fiittooable  iKrbether  there  is  any  i&efee»*  T^^  j*^?- 
sity  fpr  averring  the  judgment  to  reo^n  i»  fotce ;  and  STfoa^^Se! 
whether  it  ought  not  to  come  on  the  plaintiff's  part  to 
shew  a  reversal.  The  averment  of  ita  »ot  being  satU- 
$ed  seems  also  impertinent,  for  if  it  be  satisfied  the 
bar  is  stronger;  though  such  an  averment  is  constantly* 
and  not  improperly  used,  in  declariBg  on  a  judgment^ 
The  plea  of  judgment  recovered  concludes  with  a  veri*- 
fication  by  the  record^  and  prayer  of  judgment  si  ac^ 
tiomm^  &c. 

A  plea  of  judgment  recovered  in  the  King's  Bench,  Difference  ia 
and  Common  Pleas  is  the  same  in  form,  except  that  judgment  xe« 
there  is  of  course  a  difference  in  stating  the  court;  S^^f^'i^p 
the  Kmg's  Bench  being  described  in  pleading  as  the 
court  of  the  king  before  the  king  himself  (he  having 
actually  sat  there  formerly,)  and  the  Common  Pleai^ 
being  described  as  the  king's  court  of  the  bench 
(which  does  not  mean  his  bench, )  or,  the  king*?  court 
before  the  chief  jiistice  and  his  brethren,  or  compa- 
nions, his  majesty's  justices  of  the  bench.  It  has  also 
been  held  cause  of  demurrer  in  both  the  old  at^d  ne\r 
books,  if,  in  pleading  a  judgment  of  the  courtof  King's 
Bench,  it  does  not  appear  where  that  court  sat  at  the 
time  of  the  judgment ;  because  it  is  an  ambulatory 
court,  and  not  fixed  at  a  certain  place,  as  the  Comnion 
Pleas  is*  But  the  objection  is  very  slight;  and  but 
form ;  and  therefore  must  be  shewn  for  cause  of  de« 
murrer^ 

To  a  plea  of  judgment  recovered  the  common  ree  NultUlr^ 
plication  is  nul  tiel  record;  that  is,  that  there  is  no  ^ 

such 

4  4  Bttr>  Ma9«  k  1  U.  JUym.  iSj?« 
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irticb  record  as  the  defendant  has  alledg^  in  his  plea« 
And  there  is  this  difference;  where  a  judgment  of 
other  matter  of  record  is  not  pleaded  in  the  same  court 
in  which  it  remains,  the  replication  ought  to  ccmclude 
that  the  plaintiff  is  ready  to  verify  it,  when,  where,  and 
in  such  manner,  as  the  court  shall  direct  and  award : 
and  thereupon  the  defendant  is  commanded  to  have 
the  record  (if  the  pleading  be  in  C.  P.  or  if  in  K.  B. 
the  form  is,  in  more  directly  peremptory  language,  '*let 
the  defendant  have  the  record,  &c."  as  the  king  is 
supposed  to  sit  in  person  in  the  latter  court)  on  a  ge* 
neral  return,  (if  the  action  be  by  original,  or  on  a  par* 
ticular  one,  if  by  bill,)  before  the  court,  and  that  he 
fail  not  at  his  peril :  the  same  day  is  given  to  the  de- 
fendant there,  &c.  But  if  a  judgment,  &c.  be  pleaded 
in  the  same  court  in  which  it  remains,  the  replication 
of  nul  tiel  recordy  instead  of  concluding  with  a  com- 
mand to  the  defendant  to  produce  the  record,  is  usually 
concluded  in  the  following  form.  "  And  because  the 
court  will  advise  themselves  upon  the  inspection  of  the 
record  pleaded  by  the  defendant,  t  day  is  given  to  the 
parties  in  court,  until,  &c."  However  it  seems  that  such 
replication  may,  in  either  case,  conclude  with  a  veri^ 
fication  only ;  especially  when  the  record  is  of  another 
court*. 

When  16*  If  the  replication  of  nul  tiel  ri^ord^  to  a  plea  of 

Joinder  ne-    mdgment  recovered  concludes  with  a  verification  and 

prayer  of  damages,  there  must  be  a  rejoinder,  that 
there  is  such  record  as  the  defendant  has  alledged  in 
iiis  plea;  which,  like  the  plea,  must  conclude  with  a 
verification  by  the  record,  and,  instead  of  the  repfica^ 

tion, 

» 

1  Sandford  v.  Rogers,  S  Wils*  113. 
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tion,  give  a  day  for  the  production  or  ifaspection  of  the 
record.  There  seems  to  be  no  reason  why  the  defend* 
ant  may  not  give  a  day  for  this  purpose  in  his  pica,  if 
the  plaintiif  cannot  reply  any  thing  but  nul  tiel  record. 
But  it  is  clear  the  defendant  is  not-  obliged  to  do  so^ 
and  it  is  never  done  in  practice^ 

To  a  plea  of  former  recovery,  the  plaintiff  may  reply  ponial  of  • 
that  tlie  promises  mentioned  in  the  declaration  were  pronSws? 
not  the  same  as  those  for  the  non-performance  whereof 
the  money  was  recovered  by  the  judgment  pleaded,  as 
stated  in  th^  defendant's  plea ;  for  we  have  seen,  that  a 
plea  of  judgment  recovered  must  aver  the  identity  of  the 
promises  declared  upon  and  those  which  were  the  sub- 
ject  of  the  former  action,  which  averment  is  issuable"^. 
Such  a  replication  of  course  concludes  to  the  country, 
to  which  it  is  only  necessary  to  add  a  simiiiter  to  com* 
pleat  the  issue. 

IL  The  defendant  may  plead  condemnation  and  Foreign  At- 
execution  in  a  foreign  attachment  in  London,  though,.  ^^eiTplead- 
instead  ,of  an  action  of  debt^  an  action  on  the  case  be  able, 
brought  against  the  garnishee;  for  the  plaintiff  shall 
not  predjudice  the  garnishee  by  changing  his  action  \ 
So  it  may  be  pleaded,  notwithstanding  the  action 
against  the  garnishee  be  founded  upon  a  new  promise 
for  payment  of  thfe  debt^  in  consideration  of  forbear- 
ance, or  the  like,  and  not  on  the  promise  implied  by 
law,  in  consideration  of  tlie  debt  itself:  as,  in  assumpsit 
by  an  executor,  upon  a  promise  of  payment,  on  for- 
bearance 

ttSeddon  v.  Tutop,  1  Esp.  Itep.  401.  6  D«  &  £.  667.  S.  C.  Jntc 
§70.    »  I  Rol.  Abr.  55«.  L  *. 
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tieantnce  of  the  bond  debt  of  his  testator^  the  defendant 
may  plead  a  reoovery  by  attachment  at  the  suit  of  a 
third  person,  *for  a  debt  due  from  the  testator  to  such 
third  person;  because  the  bond  debt  continued,  and 
the  action  on  the  promise  was  to  recover  it  in  da- 
mages ^ 

Ho^  flftd  If  the  garnishee  be  suied  in  assumpsit  after  a  reco- 

ed,  <M*ffiveh  ^^7  ^^  execution  against  him  by  foreign  attachment 
in  evidence  in  London,  he  may  plead  it  in  bar,  although  upon  non 
sumpnt,        (assumpsit  (however  it  may  be  in  debt  on  bond)  he  may 

give  it  in  ertdebce^  as  it  causes  an  alteratioa  of  the 
interest  in  the  debt,where  the  condemnation  was  before 
ti^e  action  commenced  ">•    In  one  case,  where  the  de* 
daratVM  was  between  the  time  of  the  attachment  and 
ecmdemnation,  Trevor,  C  J.  is  reported  to  have  held 
it  a  good  di^harge^    &it  if  the  writ  on  whicli  the 
plaintiff  declares  be  sued  out  before  the  attachment^  so 
that  the  plaintiff  is  possessed  of  the  action,  and  pursued 
litis  remedy  for  it  before  it  was  attached,  he  shall  IQco- 
ver  notwithstanding^  the  attachment  afterwards  *•  And 
if  the  attachment  alone  be  before  tl^  writ  purchased, 
it  can  bnly  be  pleaded  in  abatement^    If  the  condem- 
n^^tioib  be  after  the  actioti  commenced,  and  before  plea 
pleaded,  then,  although  it  may  perhaps  be  pleaded  in 
•  i>ai^,  it  cannot  be  given  in  evidence  on  non  assump^t^ 
for  the  interest  in  the  ddbt  is  not  altered  till  co&demna- 
tion^    And  from  the  case  in  Dyer,  hereafter  quote(i^ 
k  i^tftM  fiKit  ntitii  execution  ia  the  attachment,  the 

plaint 

•  Sl^ink  0.  Tenant,  1  Rol  Rep.  105.  1  Rol.  Abr.  SSl.ff.  45.  S.  C. 
t  Wel&  v»  N0eAajft,  S  Lntw.  995.      4£rook  9.  Smith,  Salk.  SSO.  ' 
^  Savage's  ease,  Id.  291-  cited,  3  East,  371«     '  Id,  Ibid.    \  Saker  n 
Hill,  3  Keb.  S37«    ^  Brook  v.  Smitb^  «M  nipril.        ^ 
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pialntifF  may  sue  the  gahiishee.  In  a  late  case  it  t\ras 
held,  that  a  garnishee  against  Whoin  a  recovery  was  ha4 
in  the  mayor's  court  on  a  foreign  attachment,  after  a 
summons  to  the  <)efendant  and  nihii  returned^  may 
protect  himself  by  giving  such  proceedings  in  eindencc 
oipon  non  assumpsit^  in  ad  action  to  recover  the  same 
ddbt  brought  by  the  defendant  belowj  without  proving 
the  debt  of  ilxc  plaintiff  below,  who  attached  the  money 
in  his  hands ;  although  by  the  course  of  proceedings  in 
the  mayor's  courts  bail  not  having  been  put  in^  the 
plaintiff  below  was  not  obliged  to  prove  the  debt  to  en- 
title himself  tp  recover  against  the  garnishee^  But  it , 
has  been  held  that  a  sum  of  money  directed  to  be  paid 
by  A«  to  B.  by  the  master's  atiocatur  caniioC  be  at- 
tached in  A.'s  hands,  by  process  out  of  the  sheriff^i 
court,  in  an  action  against  B  ^  nor  can  money  directed 
to  be  paid  by  a  rule  of  pourt  be  attached  "^t 

In  pleading  a  foreign  attachment,  it  is  stated  that  Statement  of 

^i..  /*-ri«  ii  customSy  and 

ttie  city  of  London  is  an  ancient  city;  and  the  pustom  confirmatioa 
^f  tlie  mayors  court  is  aUcdged  at  large*;  as,  that  if  ^l^ereof. 
any  person  a^rm  his  plaint  in  debt  before  the  iqaycMr 
and  aldermcni  or  sherif)^  or  either  of  them^  the  Serjeant 
at  mace  is  commanded  to  summon  the  disfendant  to  ap- 
pear* And  upon  ^/A//,  and  non  est  inventus^  being  re- 
turned^,  and  its  being"  notified  to  the  court  by  thie 
plaintiff  (for  a  custom  that  the  plaintiff  may  by  himeelf 
Dr  his  attorney  swear  to  the  debt  is  t)ajl')  that  any 
other  person  is  indebted  to  the  defendant^  the  Serjeant 

at 

*  M'Daniel  v.  Hughes,  3  East,  36?^.  ^  Coppell ».  Smith,  4  D.  &  E. 
312:  "^  Qjnmt  v.  Har4i»g,  4  D.  &  E.313.  fi.  ''See  1  K^L  |Up.  106, 
y  2  Bk^^.  $34.  3  East,  579.  ^7S.  ^  JIj»rth  v.  Wis«iL^  %  Li^. 
985. 
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ftt  mace  is  commanded  to  attach  the  defendant  in  the 
plaint  by  the  money  in  the  hands  of  «uch  other  person; 
and  on  attaclnarifeci  being  returned,  if  the  defendant 
makes  default  at  three  other  courts  his  four  defaults  are 
recorded ;  the  plaintiff,  in  person  or  by  attorney,  ap- 
pearing at  each  court,  and  offering  himself  against  the 
defendant;  and  at  the  last  of  the  four  courts,  or  any 
subsequent  court  %  the  serjeant  at  mace  is  commanded 
to  warn  the  garnishee,  to  shew  cause  why  the  execu- 
tion should  not  go  against  the  money  attached;  and 
after  a  return  of  scire  fecit  and  a  default,  execution 
has  been  awarded;  sufficient  pledges  being  found  by  the 
plaintiff  to  restore  the  money,  if  the  defendant  appears 
within  a  year  and  a  day,  and  disproves  or  avoids  the 
jdebt;  and  after  such  pledges  found,  and  execution  had, 
the  garnishee  hath  been  discharged  of  the  money  at- 
tached.  If  an  attachment  be  pleaded  of  a  debt  before 
it  is  payable,  a  special  custom  must  be  alledged;  for  it 
is  not  sufhcient  to  alledge  the  general  custom  \  So, 
if  the  plaint  was  against  an  administrator  for  a  debt  of 
his  intestate,  a  custom  ought  to  be  alledged,  that  if 
the  plaintiff  was  indebted  to  the  intestate,  and  the  in- 
testate to  the  plaintiff^  in  an  action  by  the  plaintiff 
against  the  administrator,  the  debt  might  be  attached 
•in  the  hands  of  the  former^  The  plea  then  proceeds 
(whether  necessarily,  or  not,  we  will  not  stop  to  in- 
.quire)  to  state  that  all  the  customs  of  London  were 
confkmed  by  parliament^  in  the  time  of  Richard  the 
.  Second.    . 

Tb« 

^  1  Rol.  Abr.  555.  pi.  2.      ^  Adier  V.  CUpper,  1  RoL  Abr.  55t.  I 
19.    ^  HodgM  V.  Coxy  <;rOt  Elis.  843*  Etwd€l  Rol.  Rep.  IW. 
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The  defendant  must  shew  the  proceedings  in  the  Plaifit 
mayor's  court  at  large,  for  a  taliter  processumfuit  is 
not  sufficient*  He  must  shew  that  the  custom  was 
strictly  pursued,  with  respect  to  the  party  against  whom 
the  plaint  was^  as  well  as  in  all  other  respects:  as, 
that  the  plaintiff  in  the  attachment  exhibited  his  plaint 
in  a  plea  of  debt,  against  the  plaintiff  in  this  suit*;  for 
\  if  the  custom  alledged  be  that  if  the  debtor  died  intes* 
tate,  and  a  plaint  be  affirmed  against  his  administrator^ 
and  prQcess  against  him  be  returned  nil  habet  nee  est 
invent us^Scc.  and  it  is  stated  that  the  plaint  was  affirmed 
against  the  bishop  who  had  the  grant  of  administra*- 
tion,  a  judgment  founded  on  this  custom  is  void  ^ 

The  plea  then  states  that  the  plaintiff  in  the  attach-  Pledges; 
Inent  found  pledges*;  the  summons  of  the  plaintiff  by  ***"'"*^» 
the  Serjeant  at  mace^  the  return  of  nihil;  the  plain-  AffinnatioOf 
tifTs  default,  and  the  notification  that  the  defendant 
was  indebted  to  the  plaintiff,  which  is  sometimes  called 
the  plaintifTs  affirmation.  The  plea  should  alledge  that 
the  plaintiff  himself  swore  to  the^ebt'.   It  is  sufficient 
however  to  state  that  the  plaintiff  affirmed  for  a  debt^ ; 
it  not  being  necessary  to  shew  the  cause  of  it^  or  that 
it  arose  within  the  jurisdiction  of  the  court  below '•^ 

The  plea  next  states  the  issuing  of  the  attachment  Attachment, 
against  the  defendant,  the  certificate  of  the  serjeant  f^ii^,^*^ 

at 

*  North  t.  Winskell,  2  Lutw^  994^.  Com.  Dig.  tit.  Attechment,  1. 
♦Smith  9.  Ridges,  T.  Jon.  l65.  ^  Smith  «.  Ridges,  T.  Jon.  l66. 
•  Com.  Dig.  tit.  Attachment,  I.  pi.  5.  *  Id.  *  2  Lutw.  9^5.  Com. 
Dig.  tit.  Attachment,  L  J  3  East,  367.  ^  Lutw.  208.  Com.  Dig. 
tit.  Attachmenti  I.    ^  Anon.  1  Vent.  236^ 
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$t  mace's  having  attaphed  him ;  his  fo|ir  defaults  and 
the  summons  for  him  to  shew  cause  why  executioQ 
should  not  go  again$t  the  money  attached,     If  it  be 
stated  that  by  the  custom,  the  plaintiff  may  pray  pro- 
cess against  the  defendant  at  the  last  of  the  four 
courts,  it  is  not  sufficient  to  say  that  it  was  prayed  at 
a  subsequent  courts    The  plea  should  also  state  thf 
Serjeant  at  mace's  return  to  the  summons,  and  the  judg? 
mentof  the  court  thereon"*;  the  finding  of  pledges  to 
restore  the  money,  in  case  bf  the  defendant's  appearance 
and'disproving  or  avoiding  the  debt;  and  the  execur 
tion^    Notwithstanding  judgment  be  given  in  thp  at- 
tachment, yet  if  no  (execution  be  sued  out  against  the 
garnishee,  the  plaintiff  may  resort  back  to  his  princi-? 
pal  debtor,  who  may  alsq  sue  tjie  defendant  for  hi^ 
debt*.    It  Beems  that  the  plaint,  &c,  in  the  mayor's 
court,  being  a  court  pf  record,  should  be  pleaded  with 
Viprout  patet  per  recor^um\ 

^vermcnt?  It  ;s  usual,  after  staling  the  attachmetit  and  execu-. 
^'  tion,  to  make  an  averment  that  the  sum  attached,  and 
of  which  the  plaintiff  below  had  e^f ecution  by  virtue  of 
^  the  judgment,  was  part  of  thp  several  s;ams  of  money 
mentioned  in  the  declaration .  Certainly,  th^  plea  must 
shew  that  the  money  attached  was  parcel  of  that  de- 
manded, or  for  the  non-payment  of  \vhich  the  action  is 
brought'';  but  if  the  plea  be  pleaded  a?  to  a  particular 
sum  only,  like  a  tender,  with  non  asst^mp^it  to  the  rest 
pf  tlie  declaration,  it  is  clearly  unnecessary  to  aver  that, 
the  sum  pifntioned  i|i  the  plea  aif^d  tliat  of  \nrhich  exe^ 

fjutjoa 

"» l^als  V.  Walker,  1  Rol.  Abr..  555. 1.  15-  ">  Baker  v.  Hill,  3  Keb. 
627.  ^  Po.  Ent.  139.  C.  UO.  P  Roberthron  r.  Norroy,  Dy.  83.  ^* 
pL  76.  ^  Com.  Dig.  tjt.  A^tachlAeat,  ).pf.  3.  '  Humphrey  r.  BuxnSi 
Cr0.Elrz.e9i. 
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cution  wis  had  was  the  same,  as  it  is  to  make  an  aver-  ' 
ment  of  identity  of  the  sum  tendered,  in  a  plea  of  ten- 
der.   So,  there  is  commonly  an  averment  of  identity  of 
the  persons  of  the  plaintiff  and  defendant;  thus,  that 
the  present  plaintiff  and  defendant  and  the  plaintiff 
and  defendant  mentioned  in  the  proceedings  in  the 
court  below,  are  the  same  persons ;  but  this  seems  also 
unnecessary,  where  they  are  referred  to  in  the  plea  by 
the  word  **said,"  or  the  like. 
« 
It  is  not  only  unnecessary,  but  it  would  be  highly  That  judg* 
improper  and  absurd,  in  a  plea  of  this  nature,  to  say  ^^l  '^JT 
that  the  judgment  remained  in  full  force  and  unsatis- 
fied, as  execution  is  alledged  to  have  been  had  upon 
it;  though  there  is  no  impropriety  in  saying  that  it  is 
not  reversed  or  vacated ;  but  even  this  seems  unneces- 
sary, as  a  reversal  cannot  be  intended.     Besides,  an 
error  iti  the  judgment  in  London  does  not  vitiate  the 
plea*;  therefore,  where  the  process  was  alledged  in  the 
plea  to  have  been  returned  before  the  teste,  it  was  re- 
solved that  though  this   process  was  erroneous,  yet 
that  judgment  having  been  given  in  the  cause  there- 
upon, it  should  stand  until  reversed  by  writ  of  error, 
because  the  judgment  is  the  bar  to  the  plaintifTs  ac- 
tion*. 

After  stating  that  the  sum  attached  and  that  de-  That  tbere  b 
manded  is  the  same,  it  seems  unnecessary  to  state,  (as  5\?|&^ 
some  precedents  do)  that  the  defendant  is  not  indebted 
in  any  other  sum  than  that  attached ;  .as  it  is  incumbent 
on  the  plaintiff  in  his  replication  to  new  assign  (as  it 

were) 

•  ginitIi9.iUdg€s,T.JcxQ.1^6    ^Jd. 
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were)  that  h^  deplarei}  for  another  4ebt  not 
if  that  be  the  fact;  aiid  we  have  3een  Uiat  the  actioi}, 
being  founded  on  a  special  promise  ia  consideiatiop  of 
forbearance,  will  not  deprive  the  defendant  of  his  de^ 
fenced  The  plea  of  foreign  attachment  ought  to  coq« 
elude  with  an  averment^  because  it  nqt  onl^  CQUtaios 
pew  ip^tt^r,  but  matter  of  recordr 

Rqplioation,      The  plaintiff  may  it  seepos  reply  to  a  plea  of  foi^ign 

attachment^  (being  matter  of  record  J  nul  tiel  record^ 
Qr  if  th^  att^hmept  be  issued  by  a  person  as  admini^ 
^tratpr,  upder  a  special  grant  of  administration,  tl^e 
plaintjff  may  perhaps  reply  th^t  the  intestate  bad  bona 
potabilia  in  several  dioceses;  although  that  is  but  mat* 
ter  of  fact,  and  is  in  avoidance  of  the  Judgment  ip  the 
ittachmcnt-, 

Outlawry,        IH.  If  the  gFOund  or  cause  of  the  actiou  be  forfeited 
itbleln'bar/  ^Y  the  outlawry  of  the  plaintiiF,  it  may  be  pleaded  in 

bar,  or  given  in  evidence  on  the  general  issu^^  as^  in 
indebil/itus  assumpsit  and  all  Qther  cs^ev  where 
there  i§  a  pertain  debt  pr  demapd  to  be  forfeited;  for 
the  debt  itself  being  certain  is  forfeited  by  the  outlaw- 
ry, and  its  being  r^cpv^rable  as  damages  in  thici  action 
is  not  material.  It  has  been  held  that  outlawry  may  be 
pleaded  in  bar  to  a  quantum  meruit^  for  the  consider 
ration  created  a  d^bt,  thpugh  tbe  d^bt  be  not  reduced 
to  a  pert^io  spm  ',  Apd  it  seenasi  thjit  i|i  all  other  cases, 
where  the  demand,  though  not  actually  rendered  cer* 
tp.in,  is  yet  capable  of  being  sq,  the  plaintiff's  outlawry 
piay  be  pleaded  in  bar;  for  id  certufft  est  quod  certwfi 

r^ddi 

^4ni€675.    P  Feane  r*  Calcott,  W.  Jon.  40^.   ^  Sfai^  9.  Toimii 
9  (flit,  993,  ^,    *  Wcl^  V.  Moore,  $  Vqif.  28^, 


*      IK  PISCHARO^.  IMS 

reddi  potest.  So>  it  may  be  pleaded  in  bar  to  a  declar 
ntion  in  assumpsit  on  a  bill  of  exchange,  or  pramissoiy 
note^;  though  the  consideration  is  not  stated,  abd 
whether  the  instrument  be  declared  on  by  way  of  inde^ 
bitutus  assumpsit i  or  not.  But  where  the  damages  aie 
altogether  imcertain,  they  not  are  forfeited  by  the  outr 
lawry*,  which  is  therefore  not  pleadable  in  bar,  but  in 
abatement  merely ;  as  the  outlawry  in  such  case  creates 
9,  m$re  personal  disability,  which  is  temporary*,  al- 
though where  the  cause  of  action  is  once  forfeited^ 
the  very  ground  of  th^  siiit  is  lost  for  ever,  to  the 
plaintiiS; 

The  form  of  pleading  outlawry  hi  bar  and  in  abate*  If  necesnrjr 
jnent  is  different    In  this  place  we  shall  only  notice  !^  damim 
the  mode  of  pleading  it  in  the  former  case.    Where  the  conHmuMee. 
defendant,  after  imparlance  from  Trinity  to  Michael-        ^ 
mas  term,  pleaded  that  the  plaintiff  on  Monday  next 
after  the  feast  of  St.  Martin  was  outlawed,  on  demur* 
ret  because  it  was  not  pleaded  as  a  plea  puis  darrein 
continuance^  the  court  compared  it  to  the  common 
cas^,  of  jL  judgment  confessed  by  an  executor  after  an 
action  buDught,  which  is  never  pleaded  puis  darrein 
cpntinuance,  but  as  above.    And  they  observed  that 
the  time  of  the  outlawiy  appeared  sufficiently  without 
]t^    Bu%  by  another  report  of  the  case  qited,  it  seems 
^at  the  court  ordered  the  case  to  stand  over,  to  give 
the  plaintijBPap  opportunity  of  reversing  the  outlawry  ^ 
.And  it  is  observable  that  in  the  case  in  Jones%  the  cause 
of  action  was  not  fprf^ited  unti)  judgment  was  giveui 

whereby 

7  Hl^e  p.  Skiniia:,  9 1^.  29.  '  Co.  Lit.  12S.  b.  •  Cilb.  C.  P. 
foa,  ^  Set  YeW.  Ul  •  "^  Moor  v.  Gma,  SaU^.  17 1*  f  5  Mod.  It. 
'  p.  C.     «  Wortly  V.  5aWl,  W»  Jcau  23 J. 
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Vhereby  a  certain  «iim  was  recovcreid;  aHd  the  out- 
lawry was  pleads  in  ^ire^/^iM  upon  tiiie  judgment. 

Arm^-non-ap-  ,  The  common  forirt  df  pleading  enthmty  in  bar  h^ 
^gent  must  ^^^t  llie  pkintifF  was  impleaded,  and  put  in  exigent  for 
besuted.      non-appearance,  and  afterwards   duly   outlawed,  or 

"waived,  and  so  remainsL  It  has  been  bowerer  doubted, 
whether  it  is  not  necessary  to  aver  that  the  plaintiff 
did  not  appear  on  the  exigent^,  and  it  seems  that  this 
averment  cannot  be  dispensed  with,  unless  indeed  it 
xpere  sufficient  to  plead  generally  that  the  party  was 
outlawed,  or  waived,  without  more';  for  nan  tfm9tat 
that  because  the  party  was  put  in  exigent  the  outlawry 
was  regular,  for  the  plaintiiF  might  have  appeared  to 
the  exig€Sit\  In  the  case  in  Ventris,  on  the  question 
being  moved  the  court  directed  a  search  to  be  made  for 
precedents,  and  adjourned* 


How  record 
of  outlawiy 
pleaded. 


There  is  no  necessity  to  produce  the  record  of  out- 
lawry stib  pede  sigilliy  when  the  outlawiy  is  pleaded  in 
bar  of  the  action,  and  is  in  the  same  court^;  aMiough 
it  IB  necessaiy  when  it  is  pleaded  in  abatement,  imless 
the  record  be  in  the  same  court;  for  pleas  in  abatement 
are  but  dilatory.  If  the  defendant  plead  outlawry  in 
bar,  he  shall  have  a  day  to  bring  in  the  record^.  The 
plea  of  outlawry  in  bar  ought  to  conclude  prout  patet 
per  Tecordum\  If  the  defendant  conclude  his  pica 
.with,  hocpMratus  est  wrificarty  instead  of,  prout  patet 
per  reoordumy  it  will  be  bad ;  and  on  demurrer,  Judg- 
ment will  bfe  given  fi^r  the  plaintiff^. 

If 


'  Web  ».  More,  2  Vent.  282.  «  See  Com.  Dig^  tit.  Pleader,  2  W. 
•4.  >»  GiU.  C.  P.  IS.  ^  Clerk  v.  Scroggs,  2  Lutw.  1510.  i  Co.  UU 
18S«  9Lyh.     ^i  Vent  Ent  282,     « H^t  v.  Skinner^  3  Ler.  2% 


If  the  plaintiff  replies  nul  titl  record^  the  foimal  con-  ItepHcatio* 
elusion  isy  **  and  this  he  is  ready  to  verify,  howsoever  rtconU 
the  coiif  t  shall  consider,  and  because  the  justices  (or 
the  court,  if  not  in  C  P.)  will  advise  upon  thie  inspec**^ 
tion  and  examination  of  the  record  alledged  by  the 
/defendant,  a  day  is  given  to  the  parties  uAtil,  fcc,****  It 
seems  that  where  the  necord  is  in  the  same  court  it  is 
pleaded  in,  an  entry  that  the  defendant  have  the  record 
at  such  a  day  at  his  peril,  is  not  formal*.  But  there 
are  some  precedents  wherein  the  plaintiff  replied  that 
there  is  such  record,  and  this  he  is  ready  to  verify  by 
the  record,  and  then  the  entry  is,  that  the  plaintiff 
may  see  and  inspect  it.  However  there  is  no  mention 
in  any  of  those  precedents,  that  the  party  may  have  the 
recorji  at  such  a  day  at  his  peril  *. 

The  plaintiff  need  not  reply  the  reversal  of  the  out-  Reversal 
Jawry;  fbr  if  he  reply  nul  tiel  record,  upon  which  the  "e^ij^!^  ^ 
defendant  has  a  day  gtvea  him  until  the  next  term  to 
bring  in  the  record,  and  in  the  mean  time,  the  plaintiff 
reverses  the  outlawry,  in  law  it  is  rendered  a  nullity 
flb  initio,  for  cessante  causa,  cessat  effectual :  there- 
fore there  must  be  a  failure  of  record;  yet  the  defend- 
ant ought  not  to  be  condemned,  but  a  respondeat  ouster 
shall  be  awarded;  because  there  is  no  default  in  the 
defendant,  his  plea  being  true  at  the  time  of  pleading 
it^.  But  if  the  defendant  fail  to,  bring  in  the  record 
lipon  the  day,  and  there  is  no  reversal,  there  shall  be 
final  judgment  against  him,  if  the  plaintiff  prays  it. 
Yet  if  the  plaintiff  will  pray  only  that  the  defendant 
shall  be  awarded  to  answer  over,  b?  inay  do  so;  for  it 
)S  his  delay  only,  aijd  no  error  ^ 

l5 

•"  Dy,  328.  a.  »  JA  «>  2  Lutw.  1514.  P  Mar.  9.  pltX.  ace, 
n  Grci:ic  v.  Gascoigne,  Ydy.  36.  f,t  tide  Gilb.  C.P.  2Q1,.  f  Dawipi| 
f .  Lce^  Cro.  par.  566^ 
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Ootlawry  of  In  an  action  against  an  executor*  or  adminbtrator^ 
j^^J^"^jj^  outlawry  of  the  testator  or  intestate  is  not  any  answer ; 
plet.  for  an  outlaw  may  well  have  an  executor  or  administia- 

tor,  as  he  might  have  goods  which  were  not  forfeited 
In  the  case  of  Shaw  and  Cutteris^  the  defendant  pleaded 
that  the  injtestate  was  t^ken  on  a  capias  utlagatum^ 
and  died  in  prison ;  but  the  plaintiff  had  judgment 
nist^. 

Vftt  tiel  rr-  If  the  plaintiff  declare  against  the  defendant  on 
Uwiy  ^  promises  made  by  him  and  another  person  who  is  stated 
kdged  by  to  be  outlawed,  the  defendant  cannot  plead  nul  tiel 
plcaU  bu;    record  of  outlawry  in  bar  of  the  action,  as  such  a  plea 

amounts  only  to  a  plea  in  abatement,  viz.  that  another 
joint  contractor  is  not  sued ;  therefore  if  it  be  con- 
cluded in  bar,  it  is  bad  on  general  demurrer.  And  as 
a  demurrer  only  admits  what  is  properly  pleaded,  a  de« 
murrer  to  such  a  plea  does  not  admit  the  fact  pleaded; 
and  where  matter  in  abatement  only  is  pleaded  in  bar« 
the  judgment  is  not  a  respondeas  ouster^  but  a  general 
judgment  for  the  plaintiff  "** 

Pleas  of  at-       Similar  to  the  plea  of  putlawry,  is  that  of  attaindei;  in 

M^^dl*  *°^   the  plaintiff,  or  his  testator  or  intestate,  if  he  be  execu* 

tor  or  administrator;  and  this  may  be  pleaded  in  bar,  or 

given  in  evidence  under  the  general  issue,  to  a  decla* 

ration  in  assumpsit,  or  debt"^.    So,  the  defendant  may 

plead  in  bar  to  such  a  declaration  by  an  executor,  that 

the  plaintiff's  testator  was  yelo  de  se^  and  that  be  has 

paid  to  the  king's  grantee  ^ 

If 


*Shawv.  Cuttfris,  Cro.Eli2.S51.  ^  BuUen  v.  Jenrit,  Hut.  53. 
""  Id,  Ibid.  »  Nowlao  v.  Geddes,  1  East,  634.  And  see  WaUis  v.  Savily 
1  Lutw.  41 .    ^  Lttt.  £nt.  6lO.    ^  Clift,  Eot,  190. 
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If  the  plaintiff  <in  ati  action  of  assumpsit,  or  other  Alienage, 
personal  action,  be  an  alilsn  enemy;  and  the  cause  of  how,  plead* 
the  action  be  certain,  and  forfeited  to  the  kin^  as  a  ^^^^ 
reprizal  for  the  hostilities  committed  by  the  govern* 
ment  at  war  with  him ;  it  may  be  pleaded  ii)  bai^,  or 
given  in  evidence,  that  the  plaintiff  woj  an  alien  enemy, 
at  the  time  of  commencing  the  action.  But  where  he 
sues  en  auter  droit j  as  executor',  or  administrator  %  or 
in  a  corporate  capacity,  the  plaintiff's  alienage  is  no 
plea;  for  it  camiot  be  a  cause  of  forfeiture  as  to  the 
goods  of  the  deceased  person,  or  coi-porate  body  repre- 
sented ;  nor  can  it  be  supposed  that  the  plaintiff  will 
carry  the  money  recovered  out  of  this  country,  because 
he  seeks  not  to  recover  it  for  himself,  but  those  whom 
he  represents  \  However,  if  an  action  be  brought  by 
an  executor  or  administrator,  the  defendant  may  plead 
in  bar  of  the  action,  that  the  testator  or  intestate  was 
an  alien  enemy .  But  in  such  a  plea,  it  ought  to  appear 
that  the  testator,  &c.  was  so  at  the  time  of  his  death; 
for  if  it  be  not  shewn  that  the  testator  did .  not  die 
before  the  war,  so  that  the  plaintiff  might  be  his  exe«- 
cutor,  and  the  action  attach  in  him  before  that  event, 
the  plea  will  be  bad*. 

The  court  of  Common  Pleas  will  not  it  seems  pa&t  Not  allowed 
the  defbndant  a  rule  to  plead  several  matters,  where  ^.*f  ?!«•<*«* 

with  aea  4M* 

the  object  of  the  application  is  to  plead  the  generil  issue,  «iMiMtt  ia 
together  with  a  plea  of  alien  enemy  to  a  declaration  ^*  ^* 
on  a  policy  of  insurance"^,  or  other  action  of  assumpsit; 

OQ 

y  Co.  Lit.  IS9.  b.  '  Villa  v,  Dimock,  Skin.  370.  ace.  Anon.  Cro. 
Elir.  142.  contra.  *  Brooks  v.  Philips,  Cro.  £Iiz.  6S4.  Caroon's  case, 
X:xb.  Car-  8.  ace.  ^  Gilb.  C.  P.  205,  6.  Co.  Lit.  129-  b.  *^  Villa  v. 
Dimock,  Skin,  S70.  Com.  Dig.  tit*  Abatement,  £.  4.  ^  Fcron  v.  Ladd, 
2  Blac.  1326.  Angerstein  v.  Vaughaa^  I  B.  &  P.  222.  Thyatt  «• 
Youag^  2  B.  &  P.  72.  S.  P. 
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mi  tlie  principle,  as  it  iseems^  that  such  a  defexioe  might  be 
given  in  evidence  under  the  genentl  issue,  and  k  special 
plea  of  it  would  therefore  unnecessarily  lengthen  the 
pleadings,  and  postpone  the  trial;  besides  that  there 
would  be  a  manifest  inconsistency  in  the  two  pleas, 
and  the  defence  of  alienage  is  always  deemed  an 
odious  one,  and  therefore  watched  with  a  jealoas  eye  *; 
for  which  there  is  particular  reason  in  the  case  of  an 
action  upon  a  mercantile  instrument,  as,  a  policy  of  in- 
surance» 

Vfhert  not  :  Where  the  plaintiff  is  as  an  alien  friend  at  the  time 
a  generaf  "  ^  commencing  the  action,  but  becomes  an  enemy  before 
^^-  plea  pleaded,  the  defendant  cannot  plead  generally  that 

the  plaintiff  ought  not  to  have  or  maintain  his  action. 
Stit  if  the  defendant  plead  in  that  form,  that  the  plain- 
tiff before  and  at  the  time  of  exhibiting  his  bill  wms, 
and  still  is,  an  alien  enemy,  and  the  plaintiff,  reply  that 
at  the  time  of  the  bill  he  was  an  aKen  friend,  praying 
judgment  and  his  damages;  to  whidi  the  defendant 
<iemurs,  because  the  ^replication  does  not  deny  or  coo- 
fitBM  -and  avoid  tiae  aliegatk>n  in  the  plea,  that  at  the 
time  of  pleading  it  the  plaintiff  was  an  alien  en^my; 
although  the  plea  be  improperly  pleaded,  yet  as  it  ap- 
«  peus  iipon  the  whole  record  that  the  jilain tiff  then 

was  send  still  continued  to  be  an  enemy,  and  therefotie 
incapifck?  of  maintaining  his  suit;  the  court  will  give 
^udg^aeiit  that  he  be  barred  from  fiirther  having  or 
maintaining  his  action^. 

Statement  of  It  seems  that  a  plea  of  this  nature  should  state  the 
wIctw^        foreign  country  in  enmity,  of  which  the  plaintiff  was  a 

plaJntiiTwta  native 

subject. 

•  S  D.  &  E.  I6r*  And  see  S  Blae.  13^6»     '  Le  Brett.  Papilloi^  4 
East,  502. 
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native,  or  subjects  Butwher^^  the  owise  of  siCtion  arbe$ 
here^itis  certainly  not  neceamry  to  lay  aplaceinEDglaml 
by  way  of  a  venue;  the  court  having  jurisdiction  over 
the  action,  without  resorting  to  that  fiction^ 

This  plea,  though  pleadable  in  bar,  requires  all  the  His  birtb^^c 

exact  certainty  necessary  in  pleading  in  abatement ;  it       ^ 

being  to  defeat  a  demand  (admitted  to  be  justly  due  to 

the  plaintifi^)  on  account  of  .the  acts  of  his  govenunentf 

and  being  more  founded  on  strict  law.  than  natural 

justice.    In  these  days,  such  pleas,  on  the  ground  of 

policy  as  well  as  humatnity,  are  watched  more  strictly 

than  they  formerly  were,  whilst  on  the  other  hand,  the 

plaintiff  is  permitted  to  recover  ^  under  many  circum* 

stancte,  which  porobaUy,  in  fbnner  times,  would  not 

have  been  deemed  ^sufficient  to  enable  him>  to  do  so. 

However,  it  seems  not  necssaiy  in  a  plea  of  this  nar 

tnn^  to  say  that  the  pkintiff  was  Sorn  an  alien ;  aod 

if  it  be  stated  that  he  is.  an  alien  ie^cended  frOto  foireiga 

parents,  that  i&  sufficient;  it  Iiaving  been  heldr  whes 

the  proceedings  were  in  Latin,  that  the  word  natu$ 

might  be  snpipUed  by  the  word  oriundus^;  there  beJag^ 

some  pt^cedents  in  Rastal's  entries  wherei  the  latter  of 

those  words  was  iised^  instead  of  the  former^.    So,  it 

has  been  held  unnecessary  to  say  in  a  plea,  of  this  sor<^ 

that  the  plaintiff's  £iliier  and  mother  were  uader  (o^ 

reign  allegiance,  ox  enemies  ^    In  a  seal  Mtum^  iSut 

^9r(ftd  alUnigena  was  of  itself  sufficient!;  but  in  a  resi 

or  mixt  action,  it  is  a  sufficient  plea  that  the  demands 

ant 

« 

s  \  Sid.  357.  fl  10.  >>  2  H.  B.  l€2.  ^  Derrief  9.  Araaud,  4  MmU 
405.  ^  HaU.  £nt  252.  fi05,  ^  Pootin  v.  Jeakias,  I  Sho.  S4j).  U 
Mod#  405. 
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ant  or  plaintiff  is  air  alien,  though  hb  govenunent  be 
in  amity  with  thi&country*'. 

Keoesiity  of  In  a  modem  case,  the  above  doctrine  seems  to  have 
»raifco  *  been  carried  still  farther ;  as  it  appears  to  have  been  con- 
dAmd.        sidered  that  at  this  day,  that  part  of  a  plea  of  alien  enethy 

which  states  the  party  to  be  an  alien  enemy  bom,  is  not 
absolutely  necessary  to  be  adhered  to  in  exclusion  of 
every  other  case  of  enmity;  and  that  if  a  man  be  really 
acting  as  an  alien  enemy,  though  he  be  not  a  native  of 
the  country  at  war  with  this,  he  is  so  to  be  considered 
as  to  all  the  consequences  which  apply  to  alien  enemy 
by  birth  \  Consequently,  it  would  be  unnecessary  to 
state  tliat  he  is  so.  The  form  of  the  pica  in  Derrier  v, 
Amaud  was  considered  as  a  proof  of  this  position^  It 
was  truly  observed  that  if  a  prisoner  at  war  could  not 
make  a  contract,  he  must  starve;  for  it  would  be  im- 
possible to  obtain  credit,  if  deprived  of  the  power  of 
suing*  And  although  if  a  formal  protection  under  the 
great  seal  were  granted  that  must  be  pleaded,  yet  there 
may  be  a  protection  arising  from  situadcm  which  need 
not  If  a  prisoner  of  war  (it  was  said)  be  in  confine- 
ment, he  is  protected  as  to  his  person;  and,  if  he  be 
t>n  his  parole  he  requires  further  protection  than  what 
relates  merely  to  his  person.  But  it  is  observable  that 
the  contract  in  question  in  the  case  cited  was  by  per- 
mission  of  the  king's  officer,  and  therefore  by  the 
king's  license,  under  whose  authority  the  officer 
may  be  presumed  to  have  acted;  though  it  should 
wem  from  what  fell  from  some  of  the  judges,  and 
the  reasons  given  by  them,  they  thought  that  tlie 
plaintiffp  from  the  mere  circumstance  of  his  being  a 
prisoner  of  war  at  the  time  of  making  the  contract, 

might 

«  Co.  Lit  X29.  b.    n  I  B.  &  p.  iGjp  S.    « Id.  170. 
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Slight  maitttnn  an  action  on  it^  and  was  protected  by 
law,  not  only  aa  to  his  person  but  hia  peraottal  sighte 
and  contracts  ^ 


As  this  is  an  odbua  plea,  the  defendant  must  state  Pies.  intM 
in  it  every  thing  ueeessary  to  oust  the  ^ainttff  of  his  r?^^^ 
fight  of  suing,  and  negative  every  presumptioii  that  ^^^  i°  pl^n^ 
can  arise  in  favour  of  auch  ri^t;  as,  that  the  plauitiff 
is  an  enemy  of  the  king',  and  adheres  to  audi 
enemies^  and  not  merdy  that  he  waa  bom  out  of 
the  king's  allegiance;  though  the  govemadent  to  which 
he  may  owe  his  nukural  allegiance  be  "at  war  with 
this  country.  The  plea  should  also  state  the  plaintiff's 
eonnnorancy  in  his  own  country^;  or  negative  the 
plaintifrs  coming  here  under  letters  of  safe  condiicty 
or  in  time  of  peace  when  such  letters  are  unnecessary. 
There  seems  the  samereaaoo  fer  negativing  his  being 
here  as  a  prisoner  of  war%  or  under  the  kings  leave 
or  protection  ^  Although  at  first  sight  it  appears, 
on  principle,  not  necessary  to  negative  adl  these  &cta 
in  the  defendant's  plea;  yet  it  has  been  determined 
that  they  must  be  negatived  by  the  defendant,  and 
that  the  plaintiff  is  not  driven  to  reply  them.  If  tbqr 
be  not  negatived,  the  plaintiff  may  demur  gene* 
rally  ^ 

Instead  of  repljring  infri  Hgeantian^  &6»  speciallyi  RepKostf on 
tiie-  plaintiff  may,  perhaps,   m  his  replication,  take^'®'^^ 
issue  on  any  materiBl  £act  in  the  defendants  plea;  as^ 

his 

^  Id.  171,  2.  '  Oppenheimer  9.  Levi,  ft  Str.  1082.  Andr.  76.  S.  C. 
•  Spaienburgh  v.  Bannatyne,  1  B.  &  P.  l6d.  ^  Wells  v.  Williams,  i 
SaUc.  46.  ""  Sparenburgh  v.  Bannatyne,  if^t  sufnt.  <^  Wetls  v.  \ViI« 
liami,  ]  Ld.  Rayin.  383,    "^  Caneres  v.  Bell,  8  D.  &  £.  166. 


his  foreign  alliance,  or  commorancy  iii  lus  own  ooua* 
try,  or  iadherenoe  to  the  king's  enenuesi  bat  it  is  more 
usual  to  reply  specially. 

lUfiliea*  To  a  plea  of  alien  bom,    the  plaintiff  may  reply 

kgamikm/  ^^  ^^  ^^  ^™  within  Itgeance*.    Such  a  replica* 

tion  ought,  it  seems,  to  shew  that  he  was^  bom  at  » 
certain  place  in  England ^  The  reascm  given  why  the 
replication  ought  to  shew  where  he  was  bom  is,  that 
the  jury  shall  come  from  that  place';  which  reasw 
seems  peculiarly  applicable  to  a  plea  in  bar^;  for 
where  alienage  is  pleaded  in  abatementj  it  is  triabU 
where  the  writ  is  brought^.  For  the  same  reason, 
although  a  replication  of  this  nature  to  a  plea  of 
alienage  in  abatement  must  be  concluded  to  the 
country  ^  yet  where  the  alienage  is  pleaded  in  baff 
the  replication  must  conclude  with  a  verification;  for 
there  being  new  matter  stated  in  it,  and  which  is  is* 
suable,  the  defendant  should  have  an  opportunity  of 
rejoining^;  whereas  if  the  plea  be  to  the  person^ 
nothing  but  the  personal  disability  alledged  can,  it 
seems,  be  tried,  and  any  thing  that  concerns  the  per* 
son  shall  be  tried  where  the  action  is  la]d% 

Exception  in  As  the  king  may  declare  war  against  one  part  of  the 
tio«^-dir^  subjects  of  a  foreign  prince  and  except  the  other  part, 
or  natmu-  as  he  did  in  the  declaration  of  war  with  France  in 
^^*^'  which  he  excepted  all  the  French  protestants;  and  a^ 

the  war  begins  by  the  king's  prochunatton,   every 

one 

*  Com.  Dig.  tit.  Abatement,  E.  4.  7  Gpov^  tt.  I^oweU,  Fott.  221 « 
tt  piile  2  Sid.  SSf.  '  Theol.  Dig.  1. 1.  c.  6.  s.  5.  «  Fort,  ttl.i' 
^  West  V.  Sutton,  I  Sstlk.  2.  ""  id.  ^  Michola  t?«  Pawlef,  4  VMuH^ 
%  Fort.  6ii.  S.  P.    •Lett  v.  Mills,  1  Satk.  6. 
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Che  is  bound  to  take  notice  of  such  proclamation^;  it 
seems  that  it  may  be  replied  specially,  or  given  in  evi- 
dence, that  the  plaintiff  is  within  an  exception  contained 
in  it  So,  the  plaintiff  may  reply  to  a  plea  of  alienage, 
that  he  is  made  denizen  by  letters  patent';  or  natu* 
ralized  by  parliament^ 

Another  replication  is  that  the  plaintiff  came  i^to  Letters  of 

this  country  under  letters  of  safe  conduct;  or  in  time  »fe conducts 
n  1       1      .     1  tit.  orlicenge. 

oi  peace ;  or  that  he  is  here  under  the  license  or  pro- 
tection of  the  king  *,  as  the  French  protestants  were, 
although  it  appears  by  the  plea  that  the  plaintiff  is  an 
alien  enemy,  and  came  here  without  safe  conduct. 
Suing  is  but  a  consequential  right  of  protectioti^ ;  and 
if  he  came  here  in  time  of  peace,  and  continued  after 
the  war  commenced,  without  molestation,  that  amounts 
to  a  licence;  and  though  he  came  in  time  of  war,  yet 
if  he  was  suffered  to  continue  here  unmolested,  it 
shall  be  intended  that  he  came  by  hcence^:  for  <;om<* 
merce  has  mollified  the  too  rigorous  rules  of  the  old 
law  in  their  restraint  and  discouragement  of  aliens, 
and  taught  the  world  more  humanity  ^  So,  in  an 
action  by  an  executor  or  administrator  of  an  alien 
enemy^  it  may  be  replied  that  the  deceased,  at  the 
time  of  making  the  contract^  and  from  that  time  to 
his  death,  lived  in  England,  by  the  king's  licence  and 
protection  ". 

For 

^  I  Ld.  Baym.  »3.  ^9t.*.f.h.  ^3  H^  6.55.  a.  Com.  Dig.  ttt. 
Abatement,  E.4.  ^  George  9.  Powell,  Port. 22^.  J  Wells  v.  Williams, 
1  Salk.  46*  ^  1  Lutw.  34.  S.  C.  U  Ld.  JRoym.  282. 8.  C.  And  sea 
I  B.&.  1^.170-    »1  Lutw.  34. 
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Neutral,  and      for  the  samc  reason,  a  captive  or  prisoner  of  war 

prisoner  of  .  *-  1  * 

war.  may,  under  some  circiunstances,  maintsun  an  action^ 

In  a  late  case,  the  plaintiff  replied  to  a  plea  of  alka 
enemy,  that  before  the  making  of  the  promises,  to  wit 
on  such  a  day,  he  was  a  prisoner  of  war,  and  in  custody 
of  the  forces  of  our  lord  (he  king,  in  parts  beyond  the 
seas,  to  wit,  at  St.  Helena  (laying  the  venue  under 
another  videlicet*) ;  and  being  such  prisoner,  he  was 
then  and  there,  by  and  with  the  consent  and  permission 
of  the  commanding  officer  of  the  forces  at  that  bland, 
hired  by  the  defendant  as  a  seaman,  and  served  in  thai 
character  on  board  his  ship,  on  a  voyage  from  thence 
to  London:  with  a  special  traverse,  that  at  the  time  of 
suing  the  writ  he  was,  or  since  l\ad  been,  an  enemy  of 
the  king,  adhering  to  his  enemies,  as  alledged  in  the 
plea;  conchiding  with  a  verification.  On  an  issue 
joined  on  this  traverse,  the  plaintiff  obtained  a  verdict; 
the  fact  appearing  in  evidence  tolbe  that  the  plaind^ 
beiQg  a  neutral  by  foirth,  was  found  on  board  a  ^ip  be- 
longing to  the  enemies  of  this  country,  and  was  cap- 
tured in  actual  hostility,  under  a  commission  from  a 
state  at  war  with  this  country.  It  was  admitted  in 
argument,  that  as  soon  as  he  should  become  sui  juris 
j(a8  he  might  do,  if  it  were  the  pleasure  of  the  state) 
his  character  of  enemy  would  he  purged;  althou^ 
where  diat  char^ter  arises  from  the  party  being  under 
an  allegiance  with  a  state  at  war  with  this  country,  the 
allegiance  being  permanent  the  character  of  enemy  is 
permanent  also,  and  on  that  ground  he  is  alien  enemy 
whether  in  or  out  of  prison.  But  a  neutral,  whether 
in  prison  or  not,  cannot  for  that  reason  be  an  alien 
enemy ;  he  can  only  be  such  with  respect  to  what  he 
is  doing,  under  a  local  or  temporary  allegiance  to  the 

power 

*>  Semb.  1  Ld«  Raym.  2S2.   '*  This  seems  necessary. 
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power  at  war  with  us.  When  the  allegiance  deter- 
mines,  his  character  of  enemy  determines  also.  A»  af 
prisoner  at  war,  he  does  not  differ  with  any  other  pri- 
soner who  is  in  custody  for  an  offence  committed  by 
him,  and  for  which  he  is  answerable.  If  he  be  a  na-> 
tural  born  subject  of  this  realm,  and  commit  an  act  of 
hostility  against  it,  he  is  a  traitor ;  but  yet  he  remains 
a  subject  of  this  country.  Therefore  a  neutral,  who 
becomes  a  prisoner  of  war,  immediately  ceases  to  be 
an  enemy;  and  though,  as  long  as  he  continues  in  ac- 
tual hostility,  he  is  disabled  to  sue,  notwithstanding  his 
birth,  his  disability  does  not  continue  until  the  war  is 
concluded.  As  to  the  argument  that  a  benefit  will  re- 
sult to  the  enemy  from  allowing  such  a  person  to  sue 
during  the  war,  it  is  a  policy  perhaps  doubtful,  and 
certainly  remote.  For  the  above  reasons,  the  court 
refused  to  grant  a  new  trial,  and  set  aside  the  verdict 
which  had  been  obtained  by  tbe  plaintiff  in  the  caw 
cited  ^  It  seems  doubtful  if  peace  does  not  restore  an 
alien's  right  to  sue  on  a  contract  made  before,  or  during 
the  war  (21). 

Except 

P  Sparenburgh  v«  Bftunatyne,  1  B.  k,  P.  l63* 


(21)  Porceau  v.  Hartley,  23  6fO.  3. 

Action  on  a  ransom  bill.     Plea,  alien  enemy  in  tmr ;  repK cation,  jy^tatur  if 
tlut  at  the  dme  of  exhibiting  the  bill  it  was  peace.     Demurrer  ^'Jf*?^!^!^ 

thereto*  sQC>  on  coatrMt 

madt  during 
wir. 

Woody  for  the  deratirrer.i— An  alien  friend  may  maintain  an  action, 
but  not  an  atien  enemy.  Declaration*  of  war  is  not  necessaiy ;  hos- 
tility is  sufficient.  Salk.  46.  Co.  lit.  129.  Rast.  Ent.  252.  505.  Carter 
49.  Sro.  Abr.  Denizen  &  Alien,  ft,  16.  20.  Wells  o.  Williams,  1  Ld. 
Bajn.  282. 1  Lutw.  34.  where  the  replication  say^  he  was  in  England 

TT3  at 
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That  alien  it  «  Except  in  the  above  case,  and  that  of  a  ransom  bi11% 
plab^  ^^    *^  action  will  not  lie  either  by  or  in  favor  of  an  alien 

enemy,  at  all  ievents,  until  peace  is  restored;   and, 

therefore, 

^  Record  v*  Bettingham,  3  Bur*  1374. 


ft  the  time  of  making  the  obligatioq.  Alien  enemy  may  be  pleaded 
as  well  in  bar,  as  abatement.  Peace  prior  to  the  action  docs  not  eiH 
title  the  plaintiff.«-The  matter  is  forfeited,  and  the  right  of  action 
transferred  to  the  crown.  The  remedy,  if  ai}y,  is  in  the  Court  of  Ad- 
miralty. The  municipal  law  gives  none.  The  case  of  Record  and 
Bettenham  is  the  first  on  a  ransom  bill.  In  that  case  the  jurisdic- 
tion was  not  controverted ;  for  it  was  held  that  an  alien  enemy 
bad  no  remedy  at  all,  not  that  he  bad  none  in  this  court.  All  that 
yas  admitted  was,  that  the  plaintiff  ought  to  have  remedy  somewhere. 
The  question  since  has  been  piore  thoroughly  sifted,  and  consistent 
with  the  cases  of  Lecour  v,  Eden,  and  Lindo  v*  Rodney,  this  action 
cannot  be  maintained.  The  question  on  these  pleadings  is,  whether 
#fter  peace,  an  enemy  may  not  bring  an  action  on  a  contract  made 
during  the  war.  The  contract  is  yoi^ ;  and  if  so,  no  action  can  ever 
^  brought  on  it* 

Sir  Thomas  Davenport^  coniri.  The  only  question  is,  whether 
alien  enemy  is  in  disability  of  the  person,  or  makes  the  contract  void. 
Co.  Lit.  129,  130.  b.  like  the  case  of  outlawry.  If  we  get  over  this 
difficulty  of  the  disability,  Record  v.  Bettenham  will  apply;  because 
it  was  clearly  held  in  that  case,  that  there  is  a  remedy  of  some  sort 
here,  ai^d  all  over  Europe,  which  is  enough  to  shew  that  the  contract 
was  not  void. 

JVoodf  in  reply.  Lord  Coke  is  speaking  of  contracts  made  before 
the  war ;  at  least  he  does  not  expressly  speak  of  contracts  during  war, 
and  if  he  did,  it  would  be  contradicting  what  he  says  before* 

Lord  lyf  ANSFiEi^p.  This  is  involved  in  the  general  question.  By 
the  maritime  law,  all  compncrce  with  the  enemy  is  a  cause  of  confis- 
cation. Ii)  a  case  >yhich  happened  during  a  famine  in  France,  in 
King  William's' time,  carrymg  com  was  thought  by  the  judges  a  mi>» 
i^emeanoT}  but  nobody  would  prqsecutf^.    |n  the  iastance  court  of 

Admiralt/i 
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therefore.  In  an  action  on  a  policy  of  insurance  brought 
in  the  name  of  an  English  agent  for  his  principal,  an 
alien,  if  suph  interest  appear  on  the  r(x:ord  by  plea,  as  it 
may,  a  replication  that  tiie  alien  is  indebted  to  the 
plaintiff  in  more  than  the  value  of  the  property  in- 
sured cannot  be  supported^ 

'  Brandon  v.  Meftbitt,6  D.  &  E.  2S« 

Admiralty^  an  alien  enemy  is  equally  disabled.  If  it  were  a  civil 
soit,  I  should  have  no  doubt  but  the  peace  restored  the  capacity  of 
fuing. 

Bviiait,  J.    The  Mily  question  on  this  record,  besides  the  general 
question,   is,  whether  a  contract  made  during  war  may  be  sued 
for  after  peace. .  But  the  psiiesal.  questioa  is  opeoy  and  it  must  stand. 
•vei»  ' 


»  ^ 
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Picas  in  Ai^  TlLE^  iii4i9olwrg«  by  s|%tu]te!aT4s,  4r^tiin  4isphArgn 
ttlti^%t^  ^'  ^  tftiaiibiiltiff'«.ri|rji«  !•  «ic»  ««,.  by  thp  bankw 
tioguished.    niptcy  of  tbe  plaintiiF,  which  shews  that  right  t9b« 

in  his  assignees,  or  of  the  defendant,  which  dis* 
charges  him  from  all  causes  of  action  that  accrued 
before  he  became  a  bankrupt,  or  afterwards,  in  cases 
provided  for  by  Sir  Samuel  Romilly's  late  act  of  par-' 
liament,  49  G.  8.  c.  121.  s,  8*;  secondly,  they  are 
such  as  entirely  discharge  the  plaintiff's  remedy ^  either 
for  his  whole  demand,  as,  the  statute  of  limitations, 
SI  Jac.  1.  c.  19«  or  for  part  of  his  demand  only, 
leaving  him  a  remedy  for  the  balance  due  where  there 
are  cross  demands,  as,  the  statutes  of  set  off,  S  G*  2.  c.  22, 
s.  11.  and  8  G.  8.  c.  24«  s,  4.;  thirdly,  they  are  such 
as  dp  not  entirely  discharge  the  plaintiff's  remedy 
as  to  any  part  of  his  demand,  hwtpartly  discharge  his 
remedy  for  the  whole  of  his  demand,  as  the  insolvent 
debtors'  acts,  which  preclude  him  from  having  execu-^ 
tion  against  the  defen4»n^\  person,  though  the  future 
effects  remain  liable;  or  the  court  of  conscience  acts, 
which  take  away  his  remedy  in  the  superior  courts 

only, 
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tely,  hy  obliging  him  to  have  recourse  to  an  inferior 
jurisdiction.    These  several  pleas  will  require  a  sepa,* 
rate  boraideration. 
I 
Bankruptcy  in  the  defendant,  or  plaintiff,  maybe  piea  of  bank. 
pleaded  in  bar  in  assumpsit.    The  plea  of  bankrupty  J"P|cy  »*»  ^^ 
m  the  defendant  is  much  the  most  common,  as  the  plaintiff. 
claims  of  a  bankrupt  are  generally  made  by  his  as- 
signees.    A'  compendious  form  of  pleading  the  de- 
fendant's bankruptcy  is  given  by  the  statute  5  G.  2. 
c.  90.  s.  7.  to  enable  a  bankrupt  to  protect  himself 
from  actions  brought  against  him  after  his  'discharge,^ 
without  running  the  risk  of  involving  himself  in  the 
intricacies  of  special  pleading ;  which  he  was  subject 
to  before  th&t  statute,  when  it  was  customary  for  him 
to  set  forth  all  the  circumstances  necessary  to  support 
fht  commission,  and  entitle   hhn   to  his  certifkate# 
But  the  statute  does  not  apply  to  pleading  the  bank« 
ruptcy  of  the  plaintiiE^  any  more  than  the  reasons  for 
which  the  statute  was  made.    Nor  is  any  particular 
form  of  plea  given  by  Sir  Samuel  Homilly's  late  act,  in 
cases  provided  for  by  that  act 

Bankruptcy  in  the  defendant  cannot  be  taken  advan-  Bankruptcy 
lage  of  under  the  general  issue*;  for  that  only  puts  in  >n^«^5^^4rt 
issue  the  merits  of  the  complaint,  and  tlie  right  to  sue  pl«aded. 
iipon  it  only  is  discharged  by  the  bankruptcy,  not  the   , 
debt  itself,  as,  in  the  case  of  the  statute  of  limitations ; 
and  as  that  still  remains  due  in  conscience,  so  as  to  be 
sufficient  consideration  for  a  new  promise  maile  by  the 
defendant^;  he  may  or  may  not  wish  to  take  ad* 

vantage 

•  Com.  Dig.  tit  Bankrupt,  D.  35.    ^Truemao^.FealMiiCcMvp.  iUk 
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General  form 
of  plea. 


vantage  of  his  bankraptcy,  which  can  only  be  Imowil 
by  his  pleading  it.  Besides,  the  statute  5  Geo.  2. 
having  pointed  out  a  particular  form  of  plea^  in  order 
to  take  advantage  of  it  no  other  can  be  adopted,  in 
eaaes  provided  for  by  that  statute. 

Formerly  it  was  usual,  in  a  plea  of  bankn:4>tcy  is 
the  defendant,  to  state  his  trading,  the  petioning  cre- 
ditor's debt,  the  act  of  bankruptcy,  the  issuing  of  the 
commission,  and.  assignment  of  his  effects ;  or  that 
they  were  vested  in  the  commissioners  who  had  not 
conveyed  them  to  any  other  persons.  But  it  is  enacted 
by  the  above  mentioned  statute,  that  every  bankrupt 
who  shall  surrender,  and  in  all  things  conform  himself 
to  tihelaw,  shall  be  discharged  from  all  debts  due  or 
owing  by  him  at  the  time  that  he  did  become  bank# 
rupt ;  and  in  case  any  such  bankrupt  shall  afterwards 
be  impleaded,  for  any  debt  due  before  such  time  as 
be  became  bankrupt^  he  may  plead,  in  general^,  that 
the  cause  of  the  action  or  suit  did  accrue  before  such 
time  as  he  became  bankrupt,  and  give  the  special  mat« 
ter  in  evidence ;  ib  proof  of  which  his  certificate  and 
the  allowance  thereof  shall  be  sufficient 


iMeadint 
allowed  to 
pWad  gene» 
rally  and 
q^ecially. 


There  is  a  case  in  Strange,  which  happened  in  Mi* 
chaelmas  term  8  G.  2.  where  the  defendant  insisting 
upon  his  discharge  many  years  before  under  a  commis- 
sion of  bankruptcy,  and  it  being  doubtful  whether 
the  clause  that  enabled  bankrupts  to  plead  generally 
was  still  in  force,  he  moved  for  and  obtained  leave  to 
plead  his  bankruptcy,  both  generally  and  specially ; 
which  as  Sir  John  Strange  observes,  seems  to  be  a 
new  case  upon  the  statute  4  Ann.  c.  16.  the  words 
whereof  are  only  that  the  defendant  shall,  with  leave 

of 
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of  die  court,  plead  troeral  mattert'.  Struige  seenia 
to  have  considered  this  motion  as  of  importance  at 
Tell  as  novelty,  as  he  mentions  his  having  advised  it^ 

It  seems  that  actional  non  is  proper  in  a  plea  of  ^ctitmm 
this  nature,  as  much  as  in  a  plea  of  tlie  statute  of  li- 
mitations, although  the  conclusion  of  the  two  pleas  . 
is  different,  as  will  be  seen  presently ;  for  this  plea  is 
not  in  denial  of  any  part  of  the  declaration,  but  ope- 
rates as  a  compleat  bar  to  the  action,  by  collateral 
matter  arising  after  it  liad  once  accruftUte^+ht' plain- 
tiff,  .  ?'■■■'■% 

If  the  cause  of  action  accrue  by  thepTOTiiises,  it  Thatwtion 
seems  sufficient,  in .  substance,  to  plead  that  after  the  f^^e  bonk. 
making  of  the  promises,  and  before  the  exhibiting  of  niptcy. 
the  bill,  or  issuii^  of  the  writ,  or  the  commencement 
of  the  suit,  the  defendant  became  a  bankrupt,  within 
the  true  intent  and  meaning  of  the  several  statutes  in 
force  concerning  bankrupts ;  but  if  the  cause  of  actimt 
do  not  accrue  by  the  promise,  but  subsequent  to  it,  it 
must  certainly  be  averred  in  the  plea,  according  to  the 
statute,  that  the  cause  of  action  or  suit  did  accrue  be- 
fore such  time  as  the  defendant  became  bankrupt 

In  a  plea  of  this  nature,  the  defendant  ought  to  B«nkniptc]r, 
shew  a  day  on  which  he  is  supposed  to  have  become  ^  •ucdg- 
banlcFupt,  though  the  exact  day  is  not  material  i  and, 
as  will  be  seen  hereafter,  it  is  not  necessary  for  him 
to  shew  that  his  bankruptcy  h^pened  before  the  com- 
mencement of  the  snit  Much  less  is  it  so,  to  men* 
tion  in  his  pie?  the  time  of  passii^  the  statute,  or  the 
4^y  from  which  it  took  effect    It  is  usual  and  proper 

'  latd  Clipton  v.  Aforton,  2  6tr.  1000, 
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,  tota^anmue;  but  the  necessity  of  it  najr  be  doubted 
as  the  bankruptcy  merely  relates  to  the  person,  and 
ihe  place  where  the  cause  of  action  arose  is  stated  m 
the  declaration. 

Particular         It  has  been  ruled,  that  in  pleading  the  defendant  to 
notbe  ihewn.  he  a  bankrupt,  it  is  sufficient  to  Say  that  he  became  a 

bankrupt  within  the  meaning  of  the  several  statutes 
concerning  bankrupts,  without  setting  forth  any  par* 
ticular  act  of  bankruptcy,  as,  departure  from  the  king« 
dom,  keeping  house,  or  the  like;  for  this  is  not  like  a 
plea  of  simony,  wherein  it  is  necessary  to  shew  some 
particular  act  of  simony,  because  the  word  simony  is 
not  in  the  act,  and  t^refore  it  is  necessary  to  shew 
haw  the  defendant  is  a  simonist^  to  bring  him  within 
tbeact^ 

« 

•'  Virtute         In  8  case  in  the  reign  of  Queen  Anne,  where  the 

nier]l'**Md'*  ^^^^™^^*®^t  pleaded  that  before  the  issuingof  the  writ,  he 
Beceisary.     became  a  bankrupt  within  ^e  several  statutes  concern* 

ing  bankrupts,  and  that  the  cause  of  action  accrued 
before  he  was  a  bankrupt,  and  concluded  his  plea  to 
the  country;  the  plaintiff  demurred,  and  shewed  for 
cause,  first,  that  it  did  not  appear  when  the  cause  of 
action  arose,  and  secondly,  that  the  plea  ought  to  have 
•  been  concluded  with  a  verification.  But  the  court  did 
not  regard  these  objections.  However  they  held  the 
plea  bad,  because  it  did  not  shew  that  the  defendant 
was  within  the  statute  4  &  5  Ann.  c.  17.  because  the 
pteawas  bad  at  common  law,  and  aa  it  was  only  al« 
lowed  by  the  statute,,  they  held  that  the  defendant  was 
bound  to  shew  that  he  pleaded  it  *^  by  virtue  of  the 

statute;^ 

^  Betts  V.  Lowe,  Comb.  10S« 


statute;*  cibservi&g,  that  it  was  not  like  the  cas^ 
where  a  statute  gives  liberty  to  plead  the  geaeral  issue 
and  give  the  special  matter  in  evidence,  for  the  statute 
of  Anne  does  not  authorize  the  defendant  to  plead  the 
general  issue,  but  to  plead  generally  in  a  particular 
manner,  ^id  therefore  he  must  shew  that  he  pleads 
in  such  manner,  by  virtue  of  the  statute  ^ 

In  another  case,  determined  in  the  beginning  of  the  Bad  to  pletd 
present  reign,  where  Xht  defendant  pleaded  puis  dar^  ^^o^ 
rein  continuance^  that  he  became  bankrupt,  and  that 
the  cause  of  action  accrued  before  such  time  as  he  be* 
came  so,  and  that  he  had  submitted  to  be  examined^ 
and  was  ready  to  conform  to  the  statutes^  and  coa« 
eluded  with  an  averment  in  bar ;  on  demurrer,  it  was- 
objected  that  the  plea  was  bad,  first,  because  it  did 
not  alledge  that  the  defendant  had  conformed  himself 
to  the  statutes  of  bankruptcy,  nor  obtained  his  certifi* 
cate;  secondly,  that  the  plea  was  not  said  to  be  pleaded 
**  by  virtue  of  the  statute."  One  of  the  answers  given 
to  the  first  objection  was,  that  as  the  plea  concluded  in 
bar,  the  plaintiff  might  have  replied  the  defendant's  non-  » 

conformity,  or  that  he  had  not  obtained  his  certificate.  As 
to  the  second  objection,  it  was  answered  that  the  words 
*'  by  virtue  of  the  statute''  were  mere  matter  of  form^ 
which  could  not  be  taken  advantage  of,  not  being 
shewn  for  cause  of  demurrer.  But  Pratt,  C.  J.  in* 
clined  to  think  tJbat  the  plea  was  bad,  and  that  accord* 
ing  to  the  general  rule  of  pleading,  a  party  to  excuse 
or  entitle  himself  must  shew  every  circumstance  to 
make  out  his  excuse  or  title,  it  was  therefore  necessarjf 

for 
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for  the  defendant  in  that  case  to  alledge  that  a  com* 
mission  issued  against  him,  to  which  he  surrendered 
and  conformed  himself.  He  observed^  that  the  words 
^*  such  baiikrupt  shall  be  discharged/'  &c.  in  the  statute 
5  G.  8.  must  mean  a.  bankrupt  who  had  conformed 
himself:  and  it  was  clear  that  a  bankrupt  was  not  dis« 
charged  before  he  obtained  his  certificate.  He  also 
thought  the  plea  should  have  been  mentioned  ttp^^ve 
been  pleaded  "  by  virtue  of  the  statute;'*  otherwise 
the  court  must  consider  it  as  pleaded  at  commoii  law. 
Bathurst,  J.  thought  the  court  must  take  notice  whe- 
ther the  plea  was  within  the  statute,  although  it  was 
not  said  by  virtue  of  the  statute ;  but  that  it  was  bad 
for  not  averring  that  the  defendant  Iiad  conformed. 
And  for  this  latter  reason,  after  adjournment  for  further 
jconsideration,  the  Chief  Justice  declared  that  they 
were  clearly  of  opinion  that  the  plea  was  bad,  and  (in 
the  absence  of  tlie  twa  other  Judges)  judgment  was 
given  for  the  plaintifT. 

« 

Stiificieiit  to       But  it  is  clearly  sufficient  if  the  plea  pursue  the 
•fsunite!'^  *  words  of  the  statute,  wa  thou  t  shewing  that  the  defend* 

ant  had  conformed  himself  to  the  bankrupt  laws ;  for 
in  a  subsequent  case,  where  there  was  a  plea  of  bank- 
ruptcy in  the  defendant,  •in  the  comn^on  form,  t^ 
which  there  wa$  a  special  demurrer,  assigning  for  cause 
that  the  plea  did  not  shew  that  the  defendant  had  con- 
formed himself,  the  court  held  that  it  ^was  not  neces- 
sary;  because  the  statute  has  directed  .^  general  form 
of  pleading,  and  if  the  defendant  has  not  conformed,  it 
is  matter  of  evidence.    And  they  denied  the  case  of 

Paris 


^I'aris  V,  Siakeld,  2  Wih.  139* 
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plans  and  Saikeld  to  be  law  *•  But  this  must  be  under- 
3tood  to  have  been  over-ruled,  only  as  having  decided 
that  an  averment  of  the  defendant's  conformity  to 
the  bankrupt  acts  was  necessary,  without  regard  to  the 
allegation  in  the  plea  in  that  case,  that  the  defendant 
had  submitted  to  be  examined  and  was  ready  to  con'<^ 
form  to  the  statutes,  which  expressly  excludes  the  idea 
of  his  having  already  conformed  himself.  Whatever 
doubts  may  formerly  have  been  entertsuned  on  the 
question,  it  seems  now  to  be  clearly  unnecessary  to  ex- 
press in  the  plea,  tl)at  it  is  pleaded  by  virtue  of  the 
statute;  which  form  does  not  appear  to  have  been 
adopted  in  any  of  the  following  cases,  though  no  ob- 
jection  was  made  otr  that  account  Those  cases  shew 
tliat  it  is  only  necessary  to  pursue  the  words  of  the 
statute. 

The 

«  Willan  V.  Giordani  (22),  Co.  B.  C.  518. 5th  ed,  S.  C. 


^ 


(is)  This  wfts  an  action  on  a  promissory  note.    Plea,  actionem  noHf  Qenera)  pieft<ir 
because  he  says,  that  after  the  making  of  the  several  promises  in  the  ^a^iS^'^ 
declaration  mentioned^  and  before  the  exhibiting  of  the  plaintiff's  ^^  ^T^l 
bill,  to  wit  on  the  1st  May  1778^  the  defendant  became  a  bankrupt  ;j^!;"*^** 
within  the  true  intent  and  meaning  of  the  statutes  made  and  then  in 
foree  eoncenung  bankrupts;  and  that  the  several  causes  of  action 
accrued  before  he  became  a  bankrupt.    Demurrer  thereto* 

Lawrence^  for  demurrer.  The  plea  was  bad  before  the  statute,  be* 
<rause  till  then  the  proceedings  must  have  been  set  out.  Now,  the 
defendant  must  shew  conformity.  In  S  Wils.  139.  such  a  plea  was 
held  to  be  bad. 

ButLER,  J.  1  P.  W.  $58.  is  to  the  contrary.  The  general  plea 
being  given,  the  conformity  is  evidence.  The  plea  is  always  so 
jrawm 

Judgment  for  Ac  dcltem^ant^ 
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Need  not  The  general  plea  of  bankruptcy  ^ven  by  die  sta- 

ruptcy  was'   ^^^  ^  ^*  ^'  ^^^  ^^^  ^^^  ^^^  ^^^  psu*ty  became  bank- 
before  suit,    rupt  before  die  commencement  of  the  suit;  for  where 

the  plaintiff  declared  against  the  drawers  of  a  proDois- 
sory  note,  dated  the  27th  day  of  Fdiruaiy,  1798,  pay- 
able 2  months  after  demand,  (s£ating  the  demand 
on  the  19th  day  of  Aprils  1800,)  one  of  the  defend- 
ants pleaded  that  the  plaintiff  ought  not  to  have  or 
maintain  the  action,  because,  after  the  making  of 
the  promises,  yiz.  on  the  9th  of  December,  180S,  at^ 
&c.  he  became  a  bankrupt  within  the  meaning  of  the 
several  statutes  concerning  bankrupts,  and  that  the 
causes  of  action  accrued  before  the  bankruptcy,  con- 
cluding to  the  country.  There  was  a  special  demuner, 
assigning  for  causes  that  the  plea  did  not  alledge  the 
party  to  have  become  bankrupt  before  the  commence 
ment  of  the  suit,  but  on  the  contrary  it  appeared  by 
the  plea  that  he  became  bankru{>t  after  its  commence- 
ment;  and  that  it  did  not  appear  by  the  plea  that  any 
commission  of  bankrupt  had  been  issued,  or  that  the 
defendant  had  surrendered  himself  or  conformed  as 
by  the  statute  is  directed,  or. that  any  certificate  had 
been  obtained  or  allowed  before  the  commencement  of 
the  suit;  and  also  that  it  was  alledged  in  the  plea  that 
the  plaintiff  ought  hot  to  have  or  maintain  the  actioni 
whereas  it  to  have  been  pleaded  in  further  maiutenance 
of  the  action  only,  as  a  plea  puis  darrein  continuance^ 
stating  the  trading,  petitioning  creditor's  debt,  and  act 
of  bankruptcy,  &c.  fiut  it  was  held  enough,  as  the 
case  came  on  upon  demurrer,  that  the  plea  was  given 
by  statute,  and  containe(i  every  word  required  by  the 
statute,  all  the  rest  beingmatter  of  evidence^  However, 
if  upon  looking  at  the  memorandum  of  the  record  of 
nuii  prius^  and  the  certificate  given  in  evidence,  it 
^  should 
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«hould  appear  that  the  defence  did  not  arise  till  after 
the  action  brought,  the  certificate  would  not  apply  to 
the  plea  so  pleaded ;  and  the  resultwou^Id  be'  the  same, 
if  it  appeared  by  the  record  that  the  bankruptcy  did 
not  happen  till  after  the  action  brought,  or  after  the 
exhibiting  of  the  planiitiff's  biH^ 

It  is  now  clearly  settled,  that  if  the  certificate  of  a  When  plea 
jbai^krupt  be  allowed  after  the  filing  of  the  plaintifF's  ^"^*  ^^^^^ 
bill;  the  defei^dant  may  avail  himself  of  the  genera^  casary. 
pica  in  bar  given  by  the  statute  5  G.  2.  c^  Sd  s.  7* 
without  pleading  it  puis  darrein  continuance ;  fior  it 
is  the  conformity  to  th^  statutes  which  gives  the  dis- 
charge and  compendious  form  of  piQadingit,*aind  it 
appears  to  have  been  the  object  of  the  legislature, 
that  every  bankrupt  who  has  obtained  his  certificate  of 
conformity  and  got  it  allowed,  should  thereupony.(that 
is,   upon  pleading  the  plea,  given  by  the  statufce,  and 
producing  his  certificate)  be  discharged  from  ail  his 
debts  due  or  ownog  at  the  timo  he  became  bankrupt, 
for  which  h^  nis^  have  been  impleaded   aft^r  his 
bankruptcy ;  and  that  th^  discharge  given  was  meant 
to  be  a  bar  to  all  remedy  by  suit  against  him  com-  . 
menced  after  his  bankruptcy,  for  debtsudue  antece* 
dent  to  that  period^      The  intentiou  of   the  legis- 
lature, as  collecte4  irom  the  act,  appears  to  be  that  the 
bankrupt  should  be  llischarged  wholly  from  debt  and 
costs,  if  be  obtained  )iis  certificate  in  time  to  plead  it 
in  bar  jof  the  action,  and  that  his  pica  should  have  the 
eflfeot  of  all  other  pleas  in  ^.ar  Ashlph  are  found  for  a 
defend^nt^  . 

^^ 

^  Tower  «.  Cameron^  6  East,  413.    ^  Harri^  v.  Jsunes,  9  Esft,  %%• 
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When  proper.  But  cases  yet  may,  and  frecfuently  do  arise  in  prac- 
tice, where  it  becomes  necessary  to  plead  the  defend- 
ant's bankruptcy  ^ai>  darrein  continuance.  A  plea  of 
that  nature  must  .be  .pleaded  the  first  opportunity;  and 
it  cannot  be  pleaded  at  nisi  prius  if  there  be  a  day  in 
bank  prior  to  it,  when  the  plea  might  have  been  put 
in; '  and  if  pleaded  at  nisi  prius  in  such  case,  the 
court  cannot  try  it^  fiut  where  the  defendant  had  ob- 
tained his  certificate  under  a  commiwion  of  bankruptcy 
after  plea  pleaded,  and  pleaded  it  as  a  plea  puis  ttar- 
rein  continuance^  though  in  fact  two  contmiiances  had 
elapsed,  the  court  permitted  him  to  amend;  his  plea  by 
pleading  it  nunc  pro  tunc^  upon  payment  of  the  costs 
between  the  last  continuance  and  die,  time  of  filing  the 
plea.  In  this  case  it  was  intimated  by  Lord  Ellen- 
borough,  that  a  plea  of  this.nature  should  be,  ^o  en- 
titled as  to  bear  relation  to  the  h»t  continuance.  The 
defendants  certificate  was  obtained  on  the  3ist  of 
May;  and  Le  Blanc,  J.  said,  the  defendant  ought  to 
have  pleaded  it  between  the  morrow  and  the  octave  of 
the  holy  Trinity  (on  which  day  the  venire  was  return- 
able) and  stated  the  fact  to  have  happened  since  the 
morrow,  and  then  it  would  have  been  clearly  correct; 
but  it  was  too  late  to  come  1 3  days  after  the  octave. 
However  Lord  EUenborough,  on  the  case  of  Lovell 
and  Eastaffbeing  cited,  where  the  pl^ntiff 's  bankruptcy 
was  pleaded  puis  darrein  continudnce\  said,  that  unless 
the  defendant  were  allowed  to  plead  his  certificate  in 
this  way,  he  would  be  remediless,  although  it  was  a 
just  and  fair  plea  given  by  the  statute ;  ^Xid  if  applica- 
tion were  made  to  plead  it  nunc  pro  tunc,  the  question 
<K>iild  only  be  as  to  the  costs;  the  plea  was  therefore 

ordered 

<  Capper  v.  Stewart,  H.  2S.  O.  S«  M.S.S.  Ei  vide  post,  more  fully. 
i3D.&£.  554.  Pm*.  718. 
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ordered  to  standi  as  if  it  had  beep  filed  in  due  time, 
on  payment  of  posts  as  above,  l^wrpnce,  J.  s^d,  that 
the  case  of  l-ovell  and.  Ea^t^ifF  went  a  great  way  to 
shew  that  the  whole  of  what  had  been  done  by  the 
defendant  in  the  principal  case  (wliich  c?trac  before  tbp 
court  on  motion  to  set  aside  the  procee,ding8  for  irrer 
gulari ty)  wa$  rpgular'".     . 

Jt  appears  from  the  case  ii^  Coniyn  s  Reports  before  pieashoul4 
cited,  that  a  plea  of  this  sort,  may  be  coiiQlyded  to  the  ««»«!"<*«  ^ 
country,  apd  ne^4  not  be  concluded  with  a  verification^ 
though  i)o  objection  appears  to  have  been  .taken  on  ,ax:- 
count  of  the  plea  having  beea  so  concluded  in  tlie  case 
of  P^ris  and  Salkeld.  It  does  not  appear  how  i^  was 
concluded  in  the  case  of  WUlan  and  Giordani.:  but  in 
all  the  subsequent  casrs  it  is  stiated  to  have  been  con^ 
eluded  to  the  countiy,  and  that  is  now  the  uftiive^sa,l 
form  of  concluding  pleas  of  this  sort.  There  arc  seve- 
ral cases  in  the  books  where  a  plea  of  this  nature  ha^ 
been  adjudged  bad  on  special  demurrer,  for  being 
concluded  with  a  vej-iftcation  instead  of  to  the  coun- 
try. In  one  of  those  pases,  the  defendant's  plea  was 
holden .  bad  for  that  reason,  altlipugh  ^t  was  pleaded 
specially,  stating  the  commissipn  and  conformity  to 
the  statute  A  Anme  c,rl7^  s.  7*.  In  another  qf  the 
cases  it  is  said,  that  a  plea  of  bankruptcy  undcif  the 
statute  of  5  G.  1.  ought  to  condude  to  the,  country, 
because  the  act  says. that  if  the  bankrupt  be  sued^  hp 
may  plead  in  general  that  tl^e,  cause  of  action  accm^d 
before  his  bankruptcy  %  In  the  case  last  cited,  which 
appears  to  have  been  in  the  K,h>g's  Bench,    anpther 

cas^ 

k  WilJougKby  V.  Wilkins,  2  Smith,  396.     *  Miles  v.  William^  IQ 
Mod.  l60.  243.     "  Gery  v.  Bayley,  Fort.  334. 
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case  was  mentioned  as  having  been  drtermined  in  the 
Common  Pleas,  \o  the  same  effect  ^  Then?  is  another 
case  iti  that  court  where  on  demurrer  judgment  was 
given  for  the  plaintiff^  on  account  of  a  plea  of  bank- 
ruptcy being  concluded  with  an  averment  and  not  to 
the  country ;  but  no  reason  is  given  for  that  decision*. 
In  another  case  determined  in  the  last  reign  ^  where 
a  plea  of  the  plaintiff^s  bankruptcy  was  concluded 
with  a  general  averment,  it  was  objected  on  a  writ 
of  error,  that  it  ought  to  have  been  concluded  to  the 
country.  The  counsel  for  the  plaintiff  in  error  cited 
attother  case,  where  he  said  this  objection  was  held 
fatal*".  Chappie,  J.  mentioned  two  other  cases  (pro- 
bably alluding  to  some  of  those  before  cited)  where 
the  sarrie  point  had  been  determined  accordingly;  and 
in  the  principal  case  of  Anderson  and  Winter,  no 
counsel  appearing  on  the  other  side,  the  judgment  ap- 
pears to  have  been  reversed. 

Rcasonswhy.      The  best  reason  for  this  doctrine  stems  to  be  that 

given  by  Davenport  in  the  course  of  his  argument  in 
Alsop  ancTPrice',  namely,  that  the  act  of  parliament 
permits  the  defendant  to  plead  generalli/j  and  give  the 
special  matter  of  his  defence  in  evidence ;  and  the  pri- 
vilege is  reciprocal,  for  the  plaintiff  may  also  give 
all  special  matters  in  evidence  which  assist  or  sup- 
port his  demand.  Davenport  however  is  mistaken  in 
his  observation,  that  there  is  no  exiample  of  a  plea  of 
*  bankruptcy  being  demurred  to  for  not  concluding  willi 
a  verification,  that  having  been  (as  we  haVe  seen)  one  of  ^ 
the  causes  of  demurrer  assigned  in  the  case  cited  from 

Comyns 

**  fuller  V.  Byng,  Id.     **  Poole  r.  Broadficld,  Barnes,  330.     P  An- 

derson V.  Winter^  Andr.  176.      ^  Lupton  v.  Atkinson,  *Id.     ^  Doug. 
155,  • 
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tJomyn's  Reports.  However  it  cannot  now  be  doubted 
but  that  pleas  of  this  sort  may,  and  should  be  con- 
cluded in  the  fonner  mode,  not  only  on  the  authority  of 
the  cases  wherein  a  different  conclusion  has  been  held 
wrong,  but  because  in  a  modem  case  in  the  King's 
Bench,  a  plea  of  this  sort  was  considered  as  one  of  so^ 
general  a  nature  that  it  did  not  even  require  the  signa- 
ture of  counsel",  as  pleas  concluding  with  a  verification 
generally  do ;  although  there  is  a  still  more  recent  case 
in  the  Common  Pleas,  where  it  was  decided  that  such 
a  plea  must  be  signed  by  a  serjeant^,  it  being  the  prac- 
tice of  that  court  to  require  even  a  tender  of  issue  to 
be  so  signed,  though  not  a  Joinder  in  issue "^^  Tn  Co- 
myn's  Digest,  it  is  also  laid  down  generally  on  the  au- 
thority of  some  of  the  cases  above  mentioned,  that  a 
plea  of  bankruptcy  ought  to  conclude  to  the  country". 
No  harm  can  arise  from  adopting  this  conclusion^ 
which,  for  the  reasons  already  given,  seems  to  be  the 
most,  if  not  the  only  proper  form  of  concluding  the  plea. 
It  is  observable,  that  the  reason  usually  given  for  con- 
cluding pleas  containing  special  matter  in  a  different 
form  cannot  apply  to  pleas  of  this  nature,  namely, 
that  the  plaintif}*  may  have  an  opportunity  of  replying 
specially  in  his  tarn,  any  new  matter  in  support  of  his 
action;  for  it  cannot  be  doubted  but  that  any  .facts  he 
may  have  to  offer  in  evidence  to  defeat  the  defendant's 
plea  of  bankruptcy,  as,  a  subsequent  promise  to  pay 
the  debt*,  or,  that  it  is  a  second  commission,  and  the 
defendant  has  not  paid  or  will  not  probably  pay  ]5s^ 

in 

•  Leigh  r.  Monteiro,  6  D.  &  £.  496.  » Pitcher  v.  Martin,  3  B.  & 
P.  171.  ^  Ellis  V.  Govey,  1  B.  &  P.  469.  «  Com.  Dig.  til.  Pleader. 
£•  32.    ^  Williams  v.  Dyde,  Pcake's  Rep.  6S. 
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ih  the  pound  under  it"^,  may,  oil  a  general  pica  of  that 
nature,  be  given  in  evidence  without  any  special  repli- 
cation ;  and  it  may  be  to  the  plaintiff's  prejudice  to 
teply  such  facts  specially,  though  if  thd  defendant 
concludes  sd  as  to  call  for  a  special  replication,  there 
does  not  deem  to  be  any  reason  why  the  plaintiff  may 
not;  [if  he  chuses,  i;istead  of  demurring  to  the  pka, 
dtatd  the  facts  of  his  case  in  a  special  replication. 

jfiliief',  id  But  a  general  plea  of  bankruptcy  in  Ireland,  refer- 

bankruptcy    ^^S  ^  ^^  Itish  act  of  paHiament,  and  concluding  to 
In  Ireland,     the  coutttry,  in  a  form  similar  to  that  giyen  by  the 

statute  5  GeOi  S.  c.  30i  s.  f.  to  bankrupts  in  England,  is 
clearly  bad''.-    In  the  case  citcdi  the  defendant  pleaded 
that  be^  '^  after  a  certain  day  mentioned  in  a  certain  act 
of  parliament^  (stating  tiie  title  of  the  act)  passed  in 
the  parliament  of  our  lord  the  king  of  his  kingdom  of 
Ireland,  in  the  eleventh  and  twelvth  years  of  his  reign, 
to  which  parliament  the  right  of  making  laws  in  .that 
kingdom  then  belonged,  and  before  the  issuing  of  the 
|>laintifrs  writ,  to  wit,  on  such  a  day,  at  Dublin,afore* 
said,  became  a  bankrupt  within  the  meaning  of  the 
said  statute,  and  thti  laws  then  in  force  in  Ireland  con- 
cerning, bankrupts^  to  wit,  at  London,  &c.  and  that 
the  causes  of  action  accrued  before  he  so  became 
bankrupt;''  with  a  conclusion  to  the  country.    At  the 
trial  a  Case  was  reserved ;  but  when  it  was  about  to  be 
aligned,  the  court  declared  that  the  form  in  which  the 
plea  stood  Upon  tlie  record  was  so  clearly  bad,  that 
the  plaintiff  was  entitled  to  judgment  without  entering 
into  the  question  made  by  the  case^ 

In 

^  Jclfc  t.  haliard,  1 B  fir  P.  4£t     *  Quia  D.  Keefc.  2  H.  B.  5S3. 
V  td.    654,5. 
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tn  au  action  against  several  defendants,  one  of  them  Pleas  by  on« 
may  plead  that  he  was  a  bankrapt,  and  that  the  cause  f/nd^u.^  ^^ 
of  action  arose  before  his  bankruptcy ;  upon  which  the 
plaintiff  may  enter  a  nolle  prosequi  as  to  that  defend* . 
anty  and  proceed  against  the  other;  for  in  such  case^ 
the  plea  of  the  bankrupt  defendant  does  not  go  to  the 
action,  but  only  to  his  personal  discharge,  and  the 
statute  10  Ann.  c.  15.  has  made  the  defendant  who  re- 
mains solvent  liable  for  the  whole  debt*.    The  case  is 
the  same  in  assumpsit  or  other  action  of  contract  as 
in  an  action  of  tort,  though  the  latter  only  is  joint  and 

r 

several*. 

It  has  been  already  observed,  that  the  statute  SG.i   Bankruptcy 
c.  30.  S.7.  applies  to  bankruptcy  in  the  defendant,  but  ^e^*npt  u 
not  to  cases  where  the  plaintift*  is  a  bankrupt;  and  it  pleaded, 
seems  that  where  that  is  the  case,  it  may  be  given  in 
evidence  on  the  general  issue^  like  any  other  defence, 
as^  outlawry,  or  alienage,  which  shews  the  cause  of 
action  to  be  out  of  the  plaintiff;  and  in  trover,  a  spe- 
cial plea  of  the  plaintiff's  bankruptcy  would  be  held 
bad  on  special  demurrer,  as  amounting  merely  to  the 
general  issue;  it  being  attended  with  additional  ex- 
pence  to  the  parties,  without  any  additional  advantage  ^. 
But  there  seems  no  objection  to  pleading  bankruptcy 
specially  in  assumpsit,  asdt  admits  the  promises^ 

To  a  declaration  in  assumpsit  by  several  plaintiffs,  of  one  of  »e- 
the  defendant  may  plead  in  bar  the  bankruptcy  ot  ^'7**  P**^"- 

•^    *  '^     •^  tiiis,  whore 

any  and  how 
pleadable. 

»  Noke  ».  Itigham,  1  Wils.  B9>  •  Dale  v.  Eyre,  Id.  306.  ^  Hop- 
kins  V.  Dewar,  Bui.  N.  P.  153.  *^  Webb  v.  Fox,  7  D.  &  E.^96. 
*  jtnti  613,  14.         ' 
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ahy  one  or  more  of  them  (23),  to  which,  if  the  pkiRtifr 
reply  a  deed  of  composition  and  assignmtot  to  trus- 
ttfes,  for  whose  benefit  the  action  is  brought,  the  de- 
fendant may  rejoin  that  the  bankrupt^  at  tlic  tinte  of 
his  bankruptcy  and  the  execution  6f  the  deed,  was 
indebted  to  several  persons  whcr  did  nW:  execute  it, 
^d  whose  debts  are  yet  unpaid;  wherefoffe  the  deed  i» 

void 


«-»*i 


*       • 


(23)  Marlar  anx)  Of  iitRS  v.  Ken  worth  t,  H.  S4  Geo.  3. 

JUankniptey  lA  Assumpsit  on  a  promissory  note.  Plea,  1st,  General  issue.  Sdljr, 
pitintiiTft,  »nd  Bankruptcy  in  one  of  the  plaintiffs^  and  an  assignment  of  his  effects. 
SJSTfs^i  gcid  To  the  2d  plea  there  was  d  demurrer. 

^I«t  in  btr,  and 

lid^nikAtenttltr      M^TgilM^  fofihe  dcinurrer,  Contended,  that  this  pka  sbould  have 

been  pleaded  in  abatement,  and  not  in  bar;  because  bankruptcy  is  a 
(dilatory,  ahd  not  a  peremptory  exception  to  the  plaintiff.  lii:^ 
capacity  to>sue  may  be  restored,  as  for  example,  by  superceding  tlic 
cfommission.  He  compared  it  to  the  plea  of  profession  in  the  pUin* 
tiff,  which  could  only  be  pleaded  in  bar  when  the  demand  was,  in- 
curred after  the  profession.  Latw;  17*  He  said  the  two  solvent  paw- 
ners might  certainly  recoTCr  their  shares  without  the  assignee  6f  tbe 
bankrupt,  Hccordihg  to  2  Lev.  il3. 

But  ihk  CoitH  thought  the'plea  good  in  bar.  Bt^LttR,  J.  Said,  \kt 
Question  is,  whcthrr  one  who  has  no  right  can  recover.  All  bis 
right  is  vested  in  the  assignees;  therefore  this  matter  can't  be  pleaded 
in  abatenlent,  since  there  can  be  no  better  writ  given  to  the  plaintifii. 
It  was  slitllcd  very  beneficially  to  justice,  in  this  coutt,  in  the  case  of 
itice  V.  Shute,  that  if  more  or  less  plaintiffs  afe  joined  in  an  action 
it  is  ground  for  a  nonsuit,  but  if  more  or  less  defendants,  it  must  be 
pleaded  in  abatement.  The  case  in  Levins  was  not  approved  of  here 
in  Fox  V.  Hanbury,  Cowp.  445,  where  the  distinction  was  taken  be^ 
Iwcen  torts  and  contracts,  the  forhiet  df  which  are  not  entire  like 
the  latter.  The  case  bf  executors  tbo  is  different.  The  objection 
there  is  not  respecting  the  parties  16  tha  contract,  but  thosfe  to  die 
l&ttit. 

Judgment  for  the  dtfepdant 


Void  as  to  the  bankrupt's  share  in  the  partners  debts ; 
atid  that  the  assignment  made  under  the  commission  is 
in  fbU  fbrce.  The  court  observed  that  the  cases  which 
determined  that  an  unc^i'tifieated  bankrupt  had  a  spe- 
cial property  in  the  goods  in  his  possession  subsequent 
to  his  bankruptcy,  in  respect  of  which  he  might  main- 
tain an  action,  could  not  govern  the  principal  case; 
it  being  that  of  a  contradt^  the  right  to  sue  on  which 
was  vested  in  the  assignees.  That  the  plea  was  pro- 
perly pleaded  in  bar  j  because  it  shewed  not  merely 
that  there  were  other  persons,  namely  the  assignees  of 
of  the  bankrupt  partner^  who  ought  to  have  sued  with 
the  plaintiff,  but  that  one  of  the  plaintiffs  could  not 
sue  at  all.    That  the  above  rejoinder  also  was  good ;  ^ 

fbr  that  an  assignment  by 'deed  by  traders  of  all  their 
effects,  unless  all  their  creditors  concurred,  was  not 
only  fraudulent  and  void  as  against  those  creditors 
who  did  not  concur,  but  was  also  an  act  of  bankrupt- 
cy. That  whether  the  creditors  who  did  not  concur 
were  joint  and  separate  creditors  was  immaterial;  for 
that  the  funds  of  the  partners  (l^ankrupts)  were  liable 
to  all  their  creditors,  first,  to  the  joint  creditors,  and 
afterwards,  the  aliquot  parts  to  the  separate  creditors 
of  esLch\ 


A  plea  of  the  plaintifi  *s  bankruptcy  must  stdte  the  Plea  mui^t 

stktc  cor 
mission. 


trading  and  petitioning  creditor's  debt,  and  that  a  com-  *^^  ^^™* 


mission  was  issued.     It  is  not  sufficient  to  plead  that 

the  plaintiff  was  a  bankrupt,  and  therefore  the  defend*^ 

ant  could  not  pay  for  fear  of  a  oommission  being  sued 

out;  on  demurrer  to  such  a  plea  the  plaintiff  must 

have  judgment  % 

If 

^  Eckhardt  r.  Wilftoxi;  8  D.  &  £.  MO.    ^  Harvey  v.  Williams,  I  Ld. 
haym.  496. 
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And  as«ign-       If  the  defendant  plead  specially  that  the  plaintiff 

became  bankrupt,  and  a  commiasion  was  taken  out 
against  him,  and  so  ail  his  goods^  &c.  belonged  to  the 
commissioners,  without  alledging  that  his  property  was 
assigned,  the  plea  will  be  bad  upon  demurrer;  for  till 
an  assignment,  the  property  is  not  transferred  out  of 
the  bankruptfi  Because  the  commissioners  of  bank* 
rupts  have  neither  by  the  statute  13  Eliz.  or  1  Jac  I« 
any  property  vested  in  them>  but  only  a  power  to  take 
order  about  the  bankrupt's  property  according  to  their 
discretion,  although  when  they  have  once  executed 
that  authority  by  making  an  assignment,  the  property 
is  in  the  assignees  by  relation  from  the  time  of  the 
act  of  bankruptcy  committed;  but  it  is  not  even  in 
abeyance  until  assignment,  up  to  which  time  it  remains 
in  the  bankrupts 

Plaintiff's  We  have  seen,  it  frequently  happens  in  practice, 

bankruptcy,  ^j^^^  ^^le  defendant's  bankruptcy  is  pleaded  l»tfi>  darrein 

when  II  must  r     j       r  r 

be  pleaded,    continuance^     though  a  particular  form  of  plea   is 
^mam^'     given  to  him  by*  the  statute,  in  which  his  bankruptcy 
tinuottce.       may  in  general  be  taken  advantage  of.     It  is  there- 
fore more  obviously  necessary  to  plead  the  plaintiff's 
•         bankmptcy  and  the  proceedings  under  it,  in  a  plea 
puis  darrein  continuance^  where  the  assignment  does 
not  take  place  until  after  the  commencement  of  the 
suit,  and  another  plea  has  been  previously  pleaded  by 
the  defendant.     Nor  can  the  assignees  go  on  in  the 
name  of  the  bankrupt  until  judgment,  except  there 
has  been  interlocutory  judgment  before  the  bankrupt* 
cy.     And  a  plea^  puis  darrein  continuance  of  the 
plaiutiii^s  bankruptcy  must,  like  such  a  plea  of  the 

defendant's 

f  Cavy  9.  Crisp,  1  Salk.  108.    (2  Str.  9%l. 
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defendant's  bankruptcy'',  be  pleaded  the  first  oppar-* 
tunity  after  tiie  cause  or  defence  is  compleat  (24). 

But  where  the  defendant  aftjer  a  verdict  against  When  so 
l)im  obtained    a  rule  for  a  new  trial,    which  after  nunc  pro 
argument  on  a  subsequent  day  wall  discharged,  and  he  *^'^^' 
then  pleaded  a  plea  puis  darrein  continuance  of  the 
plaintiff's  bankruptcy,  entitled  of  the  term  generally, 
the  court  refused  to  order  a  special  memorandum  of 
the  day  when  it  was  filed.     They  said,  that  as  there 
was  a  rule  depending  at  the  beginning  of  the  term 
to  shew  cause  why  there  should  not  be  a  new  trial, 
it  wouki  have  been  idle  to  file  the  plea  pending  that 

rule, 

• 

•'  Ante  rOS. 


(U)  Camper  v.  Stewart,  II.  28 Geo.  3.      "  ThepWniirs 

bankruptcy  majr 
be  pleaded  on 

VT'ood  moved  to  set  aside  the  notice  of  trial  and  other  proceedinf^s  the  return  of  Dm 

^     venire,  if  there 

Subsequent  to  the  23d  of  January,  on  the  issue  originally  joined,  *»  no  day  in 
with  costs ;  a  plea  of  the  plaintiff's  bankruptcy  puis  darrein  con-  ^"^ 
Hnuance  having  duly  £led  and  verified  by  affidavit^  and  notice 
given.  Issue  had  been  joined  in  Michaelmas  Term,  and  notice  of 
trial  given  for  the  first  sittings  in  Hilary  ;  the  venire  was  returnable 
of  course  the  first  day  of  Hilary,  on  which  day  the  plea  puis  darrein 
€ontinuance  vfVLs^lcd, 

Shepherd  shewed  cause  that  in  case  of  bankruptcy,  the  assignees 
Vrere  at  liberty  to  go  on  in  the  name  of  the  bankrupt  till  judgment. 

But,  per  ofridm,  that  is  only  where  there  has  been  interlocutory 
judgpient  before  the  bankruptcy.  A  plea  puis  darrein  continuance 
must  be  pleaded  the  first  opportunity ;  which  was,  in  this  case,  the 
return  of  the  venire.  It  cannot  be  pleaded  at  nisi  prius,  if  there  is  a 
day  in  bank  prior  to  it;  and  if  pleaded  at  nisi  pnus^  the  judge  can- 
*  not  try  it.  A  plea  puis  darrein  continuance  makes  an  end  of  the 
former  plea.    *         ^ 

Rule  absolute. 
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TulCy  because  in  one  event  tt  might  have  become  unne^' 
cessary  to  have  pleaded  such  a  plea  at  all.  Therefore 
they  wouild  suffer  the  general  mle  to  operate  in  this 
instancci  tiamely,  tl^at  the  plea^  being  entitled  ge- 
nerally of  the  term,  might  have  relation  back  to  the 
first  day  of  it ;  for  though  a  fiction  of  law  ought  not 
Up  be  permitted  to  prevail,  where  it  would  work  in- 
justice, yet  the  court  would  not  interfere  to  prevent 
the  operation  of  it,  M^hen  such  a  fiction  was  in  fur* 
therance  of  justice.  The  court  in  the  case  cited,  ap- 
pear to  have  refused  to  order  the  plea  to  be  entitled 
according  to  the  fact,  under  the  special  circumstances 
of  that  case,  by  analogy  to  the  common  practice  of 
the  court,  where,  in  a  variety  of  instances,  they  have 
given  a  party  permission  to  plead  nunc  pro  tunc^  under 
particular  circumstances*.  They  seem  to  have  con* 
sidered  themselves  bound  to  receive  the  plea  as  a  mat- 
ter pf  course,  notwithstanding  the  titne  when  it  was 
filed,  on  the  authciity  of  the  case  of  Paris  and 
Salkeld^.  The  case  of  Lovell  and  Eastaff  was  recog- 
nized and  acted  upon  in  the  subsequent  case  of  Wil- 
loughby  and  Wilkins',  where  the  court  permitted  the 
defendant  to  plead  the  plaintiff's  bankruptcy,  as  after 
the  last  continuance,  nunc  pro  tunc,  though  two 
continuances  had  previously  elapsed,  on  payment  of 
costs. 


Howitmust       A  plea  of  the  plaintiff's  bankruptcy  puis  darrein 

^        '    continuance  must  state  the  trading  and  petitioning 

creditor's  debt,   &c.    the  same  as  if  the  plea  were 

pleaded  generally  in  bar  of  the  action ;  and  although 

such 


•  I^vell  V.  Eastaff,  3  D«  &  £.  5M.    ^  2  Wih.  13/.  139.    '2  ^OilA 
Rep.  396«  Ante  708. 


such  pleas  are  within  the  statute  4  Anncj  requiring 
formal  olyections  to  be  pointed  out  for  cause  of  de* 
murrer,  as  they  are  pleas  in  bar;  whereon  tlie  merits 
of  the  case  may  and  do  come  in  question,  yet  if  any 
of  the  substantial  requisites  of  the  plea  be  omit- 
ted, advantage  may  be  taken  of  it  on-  a  general  de- 
murrer (25). 

The 


(35)  Hartley  v,  Dixon,  M.  29  Geo.  3. 

Generahlemurrer  to  ^  plea  of  the  plaintifTft  bankruptcy  puis  darrein  tiffV  b^nkniii^^ 
conHnnonce.  •  >  •  SS^SJ^S* 

t  is  within  itat, 

Ckamhre  admitted  that  the  plcavras  bad  in  form,  %vith  respect  to  locb^piea  it^bad 
the  venue ; 'but  argued  that  it  was  good  on  general  demurrer.  munw"ifit*" 

'^  •  do  noit  state  th* 

^oorf,  contri,  attempted  .to,  argue  that  the  statute  4  Ann.  did  no(  tfo^l^'o^it^I 
extend  to  pleas  jn/if  darrein  contimance.  lie  said  such  pleas  ^*^ 
were  not  at  all  lilce  pleas  in  abatement.  The  venue  is  more  than  form 
for  the  plaintiff  cannot  travetse  without  it.  A  pica  puu  darrein  con* 
iinuanoe  is  U>  the  merits.  It  is  a  defence  to  the  action,  only  arising 
at  a  tifne  subsequent  to  tho  cohomcncement  of  it,  ^The  statute  re^ 
quires  the  judges  ta  give  judgment  accordii^  to  tie  v^iy  right  of  thf 
case.  He  said  that  the  statute  of  Anne  is  exactly  copied  from  statute 
27  EHz.  c.  5.  Subsequent  to  that  statute,  the  case  in  Freem.  112. 
was  decided,  and  that  was  that  venue  was  substance. 

AsiiHuasT,  J.  Pleas  in  abatement  do  not  go  to  the  right  of  the 
cause.  That  must  be  the  reason  why  the  statute  dofi  not  extend  to 
them.  But  the  statute  extends  to  pleas  puis  darrein  continuance  which 
do  go  to  the  right  of  the  cause. 

« 

Wood  then  objected  ta  the  substance  of  the  plea.«— It  does  not  state 
the  tradings  or  petitioning  creditor's  debt. 

Grose,  J«  said,  there  was  nothing  in  this  plea  to  question  the 
petitioning  credito/s  debt';  for  he  might  be  a  bankrupt,  and  yet  no- 
body  petition. 

Lord  Kbvtoh,  C.  J.  There  is  an  allegation  tliat  the  commissioners 
Lave  duly  assigned,  which  shews  that  the  property  is  divested ;  for 

tUl 
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though  not  against  the  assignees ;  and  if  the  assigueea 
affirm  instead  of  disaffirming  that  right,  that  is  a  rati* 
fication  of  it. 


■w    I 


Statute  of         By  the  Statute  21  Jac.  1.  c.  16.  s.  3,  it  is  enacted 

that,  ail  actions  upon  the  case,  (other  than  on  such  ac- 
counts as  concern  the  trade  of  n)e|x:handize  between 
merchant  and  merchant,  tjieir  ike  tors '  or  servants,)  ail 
actions  of  debt,  grounded  upon  lending  or  contract 
without  specialty,  and  for  arrearages  of  rentj  shall  be 
commenced  and  sued  within  six  years  next  after  the 
cause  of.  such  actions  accrued,  and  not  after.  By  the 
4th  section  of  the  act  it  is  declared,  that  if  in  any  of 
the  said  actions,  judgment  be  given  for  ihe  plaintiii} 
and  the  same  be  reversed  by  error,  or  a  verdict  pass 
for  the  plaintiff,  and,  upon  matter  alledged  Ui  arrest 
of  judgment,  it  be  giv^n  against  him^  thit  he  take  no- 
thing by  his  plaint,  writ,  or  bill  ^  or  ifany  of  suohao 
tions  be  brought  by  original,  aud  the  defendant  tlierein 
be  outlawed,  and  shall  after  reverse  the  outlawry ;  the 
plakitiflT,  his  heirs, -executors,  or  ^adnnnistr^tors,  (as 
the  case  Dequires)  may  commence  a  new  action,  from 
time  to  time,  witliinayear  after  such  judgment  rer 
versed,  or  given  against  the  plaintiff,  or  the  reversal  of 
such  ^outlawry ;  and  uot  aftex.  And  in  the  7th  section 
there  is  a  ^rovi>a,  tiiat  ifany  person  or  persons  entitled 
to  any.of  the  said  actions,  shall  be,  at  the  time  when 
the  cause  of  action  accrued,  within  the  age  of  twenty- 
one  years,  J6mt  ew^rty  ndn  compos  mc/i/iV,  impri- 
joned,  or  beyond  sea,  such  person  or  persons  shall  be 
.at  liberty  to  bring  the  same  actions,  so  as  they  take 
the  same  within  such  time$  as  are  before  limited,  af^ 

their 
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their  coining  of  full  age,  discovert,  of  sane  memory, 
at  large,  amd  returned  from  teyond  the  seas;  as  other 
persons,  having  no  such  impediment,  should  have. done* 

It  has  been  already  considered  whether  the  plea  of 
non  assumpsit  infra  sex  annos  renders  a  plea  of  non  as-  Statute  of 
sumpsit  generally  uunecessaiy '.     Here  it  may  be  ob-  ^^^^  ^ 
served,  that  the  statute  of  limitations,  (according  tx>  pleaded, 
the  more  modern  authorities)  can  only  be  taken  advan- 
tage of  by -pleading  it,  though  the  action  appears  on 
the  face  of  the  declaration  to  have  been  commenced  - 

on  a  contract  barred  by  the  statute.  The  reasons  given 
are,  that  the  action  may  have  been  commenced  by  the 
writ  within  the  time  limited  by  the  statute,  or  the  de- 
fendant may  be  within  some  of  the  exceptions,  or  not 
wish  to  avail  himself  of  the  statute.  Therefore  in  all 
cases  where  a  debt  exists,  although  six  years"  have 
elapsed  since  the  promise,  the  defendant  should  ple^d 
the  statute  of  limitations,  if  he  wish  td  take  advantage 
of  the  plaintiiF's  delay  *.  The  old  cases  on  this  subject 
however  are  numerous,  and  deserve  attention. 

It  was  indeed  formerly  held,  that  if  it  appeared  upon 
the  plaintiff's  own  shewing,  that  the  action  was  not  Formerly 
brought  within  the  time  limited  by  the  statute,  the  g^undo? ^ 
plaintiff  could  not  maintain  his  action,  but  judgment  ndn-«uiu      ' 
must  have  been  given  against  hiili,  without  regard  to 
the  defendant's  plea ;  or  if  the  conti*act  in  assumpsit, 

or 

V  Barnes  d£l.  Ante  Mi.  ^  Bui.  N.  P.  14^.  And  i6e6«  D«  &  E. 
11.  Com.  Dig,  tit.  Action  on  th«  case,  upon  Assumpsit ,  H.  6.  Tid4, 
588. 

8  A      1        • 
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or  debt  in  the  action  of  debt,  were  alledged  to  be 
within  the  time  limited  by  the  statute,  and  upon  non 
iis^umpsit^  or  nU  debet,  it  appeared  upon  the  evidence 
that  the  contract,  or  debt,  was  beyond  the  time  limited, 
which  was  found  specially  by  the  jury,  the  defendant 
was  bound  to  take  advantage  of  it,  because  the  statute 
is  in  the  negative,  that  the  plaintiff  shall  not  maintain 
his  action,  if  not  commenced  witliin  the  limited  time  \ 

oiu^^rtifi-^'      But  the  court  would  not  reverse  the  judgment  on 
cate  of  writ,  this  ground,  in  an  action  commenced  in  the  court  of 

Common  Pleas,  if  the  original  writ  was  not  certified, 
and  it  did  not  appear  when  it  was  sued  out,  except  from 
the  declaration ;  for  where  the  promise  was  stated  to 
have  been  upon  the  18th  day  of  July  1621,  and  tht 
breach  assigned  for  not  paying  upon  request  was  in 
September  1631,  and  the  action  was  brought  in  the 
Common  Pleas  in  Michaelmas  Term,  3  Car.  1.  of 
which  term  the  declaration  was,  and  so  above  six 
years  after  the  promise  and  breach,  which  was  argued 
to  be  error ;  yet,  because  it  was  not  pleaded,  the  ori* 
ginal  writ  not  being  certified,  nor  it  appearing  when  it 
was  sued  out,  the  court  (says  the  reporter)  did  not 

much  regard  it;  and  the  judgment  was  affirmed''* 

•  • 

Doubted,  jf  ,In  another  case,  where  the  declaration  was  against 
fmst  ji^£.  ^^  administrator,  stating  a  borrowing  by  the  intestate 
nent.  on  tlic  fiTiSt  of  May,  12  Jac.  I.  and  a  promise  in  cpnsi- 

d^^tion  thereof  to  pay  the.  money  borrowed  upon  re- 
quest, and  a  request  was  stated  in  August,  18  Jac.  on 
a  motion  in.  arrest  of  judgment,  Jones  and  Whitlock  J» 

ponceived^ 

^  Brown  v.  Hancock,  Cio«  Can  115.    ^  Thunby  v.  Warren,  Cm* 
Car.  l5o. 


conceived  tihat  the  defendant  ought  not  to  have  ad* 
vantage  of  the  statute,  not  having  pleaded  it  or  de- 
murred ;  because  of  the  exceptions  ?n  it  in  the  cases  of 
infants,  8cc.  But  Hyde  C.  J.  and  Croke  J.  thought 
otherwise,  because  the  statute  was  in  the  negative,  that 
the  action  should  not  be  brought  at  all  unless  within 
the  limited  time.  Whereupon  the  court  appeared  to 
have  adjourned  the  question  for  further  considera-  • 
tion  ". 

In  another  case  in  8  Car.  I,  where  the  declaration  Former  tuit 
was  on  a  promise  alledged  on  the  16  Jac.  1.  at  Bury  in  of  outlawry 
Suffolk,  la3ring  the  damages  at  ^600 ;  after  verdict  on  pleaded  to 
non  assumpsit  in  the  Common  Pleas,  error  was  brought 
in  the  King's  Bench,  and  upon  diminution  alledged, 
the  original  was  certified  in  Hil.  4  Car.  1 .  upon  which 
the  platntiiF  in  error  assigned  for  error  the  statute  of 
limitations,  and  that  the  action  was  not  brought  within 
six  years  after  the  promise,  or  three  years  after  the 
statute ;  to  which  the  defendant  in  error  pleaded  that 
within  three  years  of  the  statute,  viz.  2  Car.  1.   he 
brought  an  original  writ  against  the  defendant  in  the 
action,  on  an  assumpsit  supposed  to  have  been  made 
in  Kent,  to  his  damage  of  <£500,  on  which  he  was 
outlawed,  but  in  3  Car.  1.  the  outlawry  was  declared 
void,  within  a  year  after  which  he  brought  his  present 
action ;  averring  the  promises  and  cause  of  action  in  that 
and  the  present  writ  to  be  the  same.    To  this  plea  the 
plaintiff  in  error  demurred,  because  the  new  action  va- 
ried from  the  former,  in  the  county,  and  damages  laid. 
And  Croke  J^  reports  his  own  opinion  to  have  been, 

that 

*  Ttankenley  v.  RolnOMm,  U.  1$3«  ^ 

3aS 


72^  PLEAS,. &C.   IN   ASSUMPSIT, 

that  as  the  outlawry  was  not  reversed  by 
avoided  by  plea,  the  first  original  was  not  deteri 
that  it  might  have  been  proceeded  upon;  and  I>rinc! 
a  new  and  different  original  was  not  within  the  mi 
ing  of  the  statute.  But  Richardson,  Jones,  and  Dc 
ley  J.  held  the  variances  between  the  two  Mrrits 
material,  there  being  an  averment  of  identi  t^  ;  s 
that  though  the  outlawry  was  not  reversed  by  er 
but  avoided  by  plea,  it  was  within  the  intent  of  t 
statute.  And  upon  their  opinions,  the  judgment  w 
affirmed''.  It  is  observable  that  in  this  case,  no  dou 
appears  to  have  been  entertained  but  that  the  assigi 
ment  of  error  was  good,  except  for  the  answer  given  1 
^  it;  on  which  alone  any  question  arose. 

r 

Plaintiff  need      However,  in  a  subsequent  case  determined  shortlj 
not  state        after,  in  an  action  for  words  spoken  2  Car.  1.  aftei 

former  suit,  '  ^         ^  ^ 

&c.  in  decla-  verdict  on  not  guilty  it  was  moved  in  arrest  ofjudg- 
rauon,  ment,  that  the  words  were  six  years  before  the  action; 

Jones  and  Berkley  J.  held  that  the  defendant  was 
bound  to  plead  the  statute,  because  of  the  exceptioi? 
contained  in  it ;  and  the  fact  was  that  the  action  was 
brought  within  a  year  after  reversing  the  defendant's 
outlawry.  And  although  it  was  argued  that  the  plain- 
tiff should  have  shewn  this  in  his  declaration,  yet 
judgment  was  given  in  his  favor*. 

Difference  in      In  a  similar  action  in  the  King's  Bench,  where  the 
c'p.'"^        words  were  spoken  the  20th  Sept  yCar.h  and  the 

action  brought  in  Michaelmas  Term,  10  Car.  1.  Jones 
and  Berkley  J.  repeated  their  former  opinion,  that  the 
action  lay  j    the  former  of  them  observing,  tliat  be 

knew 

^  Finch  V.  Umbe,  Id.  294,  5.    «  Stile  v.  Finch,  Id.  3«1. 
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knew  it  had  been  so  ruled  twice ;  for  otherwise  there 
would  be  a  mischief  in  that,  more  than  any  other  court 
where  they  proceed  by  original,  as,  the  Common  Pleas^ 
for  there,  after  outlawry  and  reversal,  the  statute  aids 
the  plaintiff.  But  as  they  proceed  by  latitat  in  the 
King's  Bench,  the  cause  of  action  does  not  appear, 
and  the  process  may  be  continued  several  years  before 
the  defendant  can  be  arrested ;  and  the  plaintiff  in  his 
declaration  need  not  shew  the  continuances,  which 
would  make  the  declaration  prolix,  though  he  is  bound 
to  shew  them  if  the  defendant  pleads  the  statute. 
Croke  J.  doubted  it,  for  his  former  reasons^ ;  though 
by  a  majority  of  opini<HiS9  the  plaintiff  had  judgment 
nhi\  ' 


It  is  remarkable  that  all  the  foregoing  cases  hap-  Statute  not 
' '      pencd  in  the  reign  of  Charles  the  First  within  the  pe^  ^0^"^^^ 
riod  of  seven  years,  and  are  reported  by  Croke,  with-  demurrer, 
out  any  reference  from  one  to  the  other.     In  another 
case  determined  in  15  Car,  2.  which  was  assumpsit  on 
a  promise  made  the  first  of  May,  3  Car.  1.  to  which 
the  defendant  pleaded  that  the  writ  was  brought  on 
such  a  day,  and  that  he  did  not  promise  within  six 
years  of  that  day,  on  which  the  plaintiff  took  issue ; 
after  verdict  for  him,  it  was  moved  in  arrest  of  judg- 
ment, 1st.  that  it  appeared  by  the  declaration  that  the 
cause  of  action  arose  more  than  six  years  before  the 
suit  was  commenced ;  and  2dly,  that  the  replication 
was  a  departure  from  the  count.    But  the  plaintiff  had 
judgment ;  for  the  court  held,  1st,  the  defendant  was 
bound  to  plead  the  statute,  it  being  made  for  his  ad- 
vantage ; 

y  Id.  163.    '  Hawkings  v.  Bilhead,  Id.  404. 
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vantage ;  and  ficUy,  that  die  reptication  wu  no  depar* 
ture  from  the  declamtton,  because  the  time  in  the 
latter  was  immaterial  ^ ;  although  if  the  deiradant  bad 
demurred  to  the  r^lication,  he  would  have  been  en*' 
titled  to  Judgment^.  These  resohitions  also  appear  to 
have  be^i  made  in  another  case  mentioned  in  the  same 
report,  and  which  happened  in  the  same  year  on  de* 
murrer,  wherein  it  was  held  that  neither  privilege  of 
ps^rliament,  nor  the  courts  being  ^ut,  is  any  excuse 
against  the  statute  not  being  excepted  in  it,  and  b^ng 
capable  of  remedy  by  filing  an  origin£(l^ 


Though  There  is  another  case  determined  in  the  same  reign, 

TOT^roperlv  ^^^^  *^^  defendant  pleaded  non  assumpsit  infrA  sex 

annoiy  instead  of  actio  non  accrevit  infrd^  &c.  and 
though  It  appeared  by  the  declaration  that  the  time  of 
payment  was  not  within  six  years  before  the  action 
was  brought,  yet  because  the  defendant  had  not 
pleaded  it  properly,  it  was  held  that  be  could  not  have 
advantage  of  it^  In  the  reign  cf  Anne^  another  ex* 
actly  similar  case  occurred,  and  die  same  resolution 
took  place.  The  reason  given  for  which  was,  diat 
there  might  be  an  original  sued  oot^  which  the  plaintiff 
fos\ld  not  sh^ w  otherwise  than  by  way  of  replication  *. 

The  ftbove  ^ut  this  reason  seems  a  bad  one ;  for  if  the  defend- 
q^^owd.  ^^  were  allowed  to  avail  himself  of  the  statute  with- 
out pleading  it,  there  could  be  no  doubt  hot  that  the 
plaintiff  might  give  in  evidence  the  writ,  or  any  other 
matter  to  support  his  action,  and  take  it  out  of  the 
(Statute,  or  bring  it  ^thin  the  exception^.    Nor  do 

the 

*  Lcc  ^.Rpgefv,  1  Lev.  ixp.  ^  T.  Raym.  S£.  S.C.  *  Biemionv. 
Evelin,  1  Lev.  110.  ^  Puckle  v.  Moor,  1  Vent  191.  «  Goi^d^, 
Johnson,  1  Salk  439.    '  4nip  711* 
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the  exceptioQS  in  the  statute  afford  a  satisfactory  rea^ 
9on  for  tlie  necessity  of  pleading  it  It  seems  that  if 
the  question  were  not  considered  as  settled  by  the  mo- 
dem practice  and  authorities^  the  reasons  given  in  the 
old  cases,  for  allowing  the  statute  to  be  taken  advan^ 
tage  of  on  the  general  issue  are  of  great  weighti  and 
supported  by  analogy  to  other  cases ' ;  though  where 
the  day  in  the  declaration  is  immaterial,  and  the  plain*^ 
tiiF  obtains  a  verdict,  it  may  be  too  much  to  ar« 
rest  or  reverse  the  judgment,  because  that  day  ap- 
pears to  be  beyond  the  time  limited  for  bringing  the^ 
action. 

Where  an  action  was  brought  by  assignees  of  an  in-  Statute 
solvent  debtor,  on  promises  to  pay  the  plaintiffs  money  L^nst  asi 
owing  to  such  debtor,  and  there  were  counts  stating  ?>gn<^  ©^ 
the  defendant  to  be  indebted  to  them  as  assignees,  and 
promises  to  pay  them  as  such ;  it  was  held,  on  general 
demurrer,  a  bad  plea,  that  the  causes  of  action  accrued 
to  the  insolvent  before  the  plaintiffs  became  assignees, 
and  that  six  years  elapsed  after  the  time  when  they 
first  accrued,  and  before  the  issuing  of  the  writ     But 
Lord  Chief  Justice  Eyre  suggested,  that  the  defendant 
might  have  pleaded  that  the  debt  was  first  due  to  the 
insolvent,  more  than  six  years  before  the  action  was 
brought,  and  that  he  had  made  no  express  promise  to 
the  plaintiffs  within  six  years  ^ 

Where  it  appears  upon  the  record  that  the  promises  Distinction, 
alledged  could .  not  possibly  have  been  made  by  the  J^J*^*^^^ 
same  party  within  the  time  limited  by  the  statute,  the  not  be  by 

_   _.  same  party 
court  within  wc 
years, 
f  1  But  d£S.    >■  Kinder  v.  Paris,  2  H.  B.  i6l. 
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court  will  arrest  the  judgment ;  thus,  iq  an  actien  at 
the  suit  of  an  executor,  where  the  issue  joiied  was 
whether  the  promise  was  made  to  the  testator  withiq 
$ix  years  before  the  action  was  brought,  apd  there  was 
a  promise  to  the  plaint^  within  a  year  before  the  ac- 
tion, on  which  he  obtained  a  verdict^}  it  was  after- 
wards moved  in  arrest  of  judgment,  that  it  appeared 
upon  the  face  of  tl>e  declaration  that  the  testator  was 
dead  above  six  year^  before  the  bringing  of  the  action; 
and  although  L<ord  Chief  Justice  Ho)t  was  at  first  of 
opinion  that  the  verdict  had  cured  the  defect,  yet  it 
was  afterwards  resolved  by  all  the  judges,  that  the 
fiefect  )yas  incurable^ 

Wfaorq  day  There  is  also  a  distinction  between  cases  where  the 
departure"*  *  day  in  the  declaration  is  material,  and  where  not,  in 
from  it,  only  thc  former  the  court  will  arrest  the  judgment  if  the 

statute  be  properly  pleaded,  and  the  case  appear  on 
the  face  of  the  record  tq  be  within  the  statute,  but 
not  in  the  latter;  for  where  to  an  indebitatus  assump^ 
sify  laid  the  sixteenth  day  of  January  1806^  the  de- 
fendant pleaded  actio  non  accredit  infrd  sex  annoSy 
land  the  plaintiff  replied  a  bill  filed  the  S3d  of  Ja« 
miary^  ISthw^;;^,  and  that  the  cause  of  action  accrued 
within  six  years  before  that  time,  to  which  the  de- 
fendant demurred  genejrally ;  although  it  was  insisted 
that  the  replication  was  a  departure  from  the  declara- 
tion, there  being  seven  years  distance  between  the  day 
in  the  latter  and  the  filing  of  ^he  hill  as  set  forth  in 
•  the  former,  the  court  were  all  of  opinion  that  the 
plaintiff  was  entitleld  tp. judgment,  because  the  promise 
dfeclared  on  being  only  by  parol,  the  time  alledged  in 

•  >  the 

» 

^  Dean  v.  Crane,  1  Salk.  28'  cor^tra.    J  10  Mod.  314.  S.  C. 
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the  declaration  was  but  form,  and  there  being  only  ft 
departure  in  form,  which  was  not  shewn  for  cause  of  de- 
murrer, the  defendant  could  not  take  advantage  of  it 
They  observed,  that  if  the  verdict  had  found  the  prb- 
mise,  or  the  filing  of  the  bill,  to  have  been  on  a^other 
day  than  that  stated,  it  would  not  have  vitiated  the 
proceedings ;  and  if  the  day  or  parish  laid  could  .be 
made  material  by  the  defendant  in  such  a  case,  it 
would  be  in  his  power,  in .  almost  all  cases,  to  make 
the  time  and  place  matter  of  substance  by  artificial 
pleading,  which  would  subvert  the  doctrine  of  tr;uisi« 
tory  actions,  as  well  as  the  general  rules  witl)  respect 
tp  the  statement  of  time  \ 

However  where  the  day  in  the  declaration  is  mate-  JUter  it  iaf 
rial,  it  seems  that  the  court  will  arrest  the  judgment  "***«™^- 
after  verdict  for  the  plaintiff  on  a  plea  of  actio  non  ac- 
crevit  infrh  sex  nnnosj  if  it  appear  that  the  cause  of 
action  did  not  in  fact  accrue  witliin  six  years  next  be- 
fore the  bill  was  filed;  for  in  assumpsit  against' an  ad- 
ipinistrator,  where  in  one  of  the  counts  of  th^  docla- 
ration  the  plaintiff  declared,  that  the  intestate  made 
his  note  to  him  dated  the  1st  of  September  1704,  re- 
citing that  the  plaintiff  had  lent  the  intestate's  brother 
a  certain  sum,  for  the  repayment  of  which  on  the  se- 
cond of  June  following  the  brother  had  given  his  bond, 
whereupon  the  intestate  promised,  that  if  his  brother 
did  not  repay  the  money  and  interest  according  to  the 
bond,  he  would  pay  the  same  to  the  plaintiff;  to  this 
the  defendant  pleaded  that  the  cause  of  action  did  not 
accrue  to  the  plaintiff  within  six  years ;  whereupon  the 
plaintiff  replied  a  bill  filed  in  the  12th  year  of  queen 
Anne^  and  obtained  a  verdict ;  it  was  moved  in  arrest 
iudgment  that  the  cause  of  action  appeare    upon  the 

fac^ 

k  1  Str.  22. 
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face  of  the  declaration  to  have  accraed  above  six  years 
before  the  intestate^s  death,  for  it  was  compleat  on 
the  second  of  June  following  the  first  of  September 
1704.  The  court  observed  that  there  was  a  difference 
between  declarations  upon  a  parol  promise  and  a  pro^ 
mise  by  note^  the  day  in  the  former  being  immaterial, 
though  not  in  the  latter:  that  the  issue  being  upon^a 
promise  by  the  note,  it  was  impossible  that  any  subse* 
quent  promise  could  prove  that  laid ;  and  although  a 
verdict  will  cure  any  thing  where  evidmce  could  have 
•been  produced  to  maintain  the  issue,  it  could  not  help 
a  case  where  upon  the  declaration  it  appears  that  no 
evidence  could  maintain  it.  In  this  casCi  however 
strange  it  may  seem  after  the  observations  made  in  a 
previous  page,  the  court  observed  that  formerly  it 
had  been  held  that  the  party  should  not  take  advan* 
tage  of  the  statute  of  limitations  without  pleading  it^ 
but  now  the  law  was  otherwise.  Accordingly  in  the 
principal  case,  the  judgment  was  arrested'. 


&c.  proper. 


Where  non         Having  considered  the  necessity  of  pleading  the 
^'  *2rooer.   ^^*^^^  of  limitations,  and  the  consequence  of  omitting 

so  to  do,  or  pleading  it  improperly,  (which  is  the 
same  in  effect  as  not  pleading  it  at  all)  it  next  becomes 
necessary  to  consider  the  proper  form  of  pleading  it 
in  different  cases.  Here  it  should  be  observed  that 
the  general  rule  is,  that  where  the  action  accrues  on  the 
promise,  the  proper  form  of  pleading  the  statute  in  ^&- 
sumpsit  is  that  the  defendant,  (or,  if  the  plea  be  by 
one  only  of  two  defendants,  that  both  of  them ;  or,  if 
the  defendant  is  sued  as  executor  or  administrator,  on 
a  promise  made  by  the  deceased,  that  the  testator  or 

intestate;) 

»  Stafford  c.  Forcer,  10  Mod.  312.  1  Str.  $2.  S.  C.  Jnte  7?3. 
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intestate ;)  did  not  within  six  years  next  before  the  ex- 
hibiting of  the  bill  (or,  issuing  of  the  writ,  or,  corn*- 
znencement  of  the  suit)  undertake  or  promise,  as  the 
plaintiff  has  complained. 

But  if  the  cause  of  action  did  not  accrue  on  the  Where  actw 
promise,  but  subsequent  to  it,  then  the  time  when  it  ^^^^ 
was  made  being  altogether  immatetial,  the  pleA  should  proper, 
iiot  put  it  in  issue,  but  should  state  that  the  cause  of 
action  mentioned  in  the  declaration  did  not  accrue 
within  the  time  of  limitation.    It  is  hardly  necessary 
to  observe  tiiat  the  latter  plea,  for  distinction's  sake^ 
is  usually  called  a  plea  of  acth  non  accrevit  infrd  sex 
annosy  six  years  being  the  time  limited  by  the  statute 
in  all  actions  on  the  case  of  the  nature  now  under 
consideration. 

If  the  defendant  plead  that  he  did  not  promise  If  Mtimt 
within  six  years  before  the  action  was  brought,  or  that-q"^,^"  *** 
it  was  not  brought  within  six  years  after  the  cause 
of  action  accrued,  when  it  appears  upon  the  face  of 
the  declaration  not  to  have  accrued  upon  the  promise, 
but  upon  a  subsequent  request  made  within  the  time 
of  limitation,  and  the  time  and  place  of  which  is  ma« 
terial  and  issuable,  such  plea  is  not  good ;  ^erefore 
where  the  plaintiff  declared  in  Michaelmas,  4  Car.  1. 
on  a  promise  in  consideration  that  the  plaintiff  would 
not  sue  the  defendant  on  account  of  his  dog  having 
killed  five  of  the  plaintiff's  sheep,  but  suffer  the 
defendant  to  take  them  away,  he  would  pay  hiih  for 
them  on  request ;  which  promise  he  alledged  was  made 
18  Jac.  1.  and  that  afterwards  in  S  Car.  \.  he  requested 
the  defendant  to  pay  him  for  the  sheep  i  to  which  the 

defendant 
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defendant  pleaded  that  the  action  was  not  brought 
until  six  years  after  the  cause  of  it  accrued,  it  was 
adjudged  that  his  plea  was  bad :  for  in  such  case^ 
where  a  thing  is  to  be  done  upoii  request,  until  re- 
quest made  there  is  no  cause  of  action ;  and  the  time 
of  the  request  was  issuable,  and  laid  in  2  Carl  \.  which 
was  within  the  time  limited  by  tl^  statute  Juc.  1. 
and  when  several  things  are  to  be  performed  by  the 
plaintiff  to  entitle  him  to  his  action,  they  tpust  all 
be  done  before. the  action  is  brought".  So,  where  the 
4eclaratipn  was  on  a  prpmise^  in  consideration  of  the 
plaintiff's  delivering  to  the  defendant  a  deed,  to  rede- 
liver it  to  him  on  request ;  and  in  another  count  it 
was  stated  to  be  to  pay  the  plaintiff  <£40 ;  and  it  was 
aveirred  that  he  had  delivered  the  deed,  and  requested 
payment  of  the  money;  to  which  the  defendant 
pleaded  non  assumpsit  infrh  sex  annosy  whereupon 
the  plaintiff  demurred,  because  the  cause  of  action  on 
the  first  promise  did  not  arise  until  the  request,  which 
appeared  to  have  been  within  the  six  years,  the  court 
supported  the  objection. 

Plea,  if  bad  It  was  moved  in  the  same  case,  that  as  the  payment 
count,  is  so  of  the  money  was  not  mentioned  to  have  been  pro- 
altogether,     mised  on  request,  therefore  the  plea  was  good  as  to 

the  second  count;  but  the  court,  on  consideration, 
held  the  plea  altogether  bad,  being  entire,  and  pleaded 
to  the  whole  declaration ;  and  that  being  a  bad  plea  as 
to  one  part,  it  was  so  altogether^  In  this  case  a 
,    previous  one  was  cited  as  having  been  so  adjudged  ^ 

Where 

»  Shutford  V.  Borough,  Godb.  437.  Cro.  Car.  138.  S.  C.    »  Webb 
V.  M artiu,  1  Lev.  48.    *  Bridges  v.  Ade,  Id. 
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Where  the  promise  is  to  be  performed  on  a  particu-  Where  aetioit 
lar  event  to  take  place  after  the  making  of  it,  as  the  fuJ^cv^t 
cause  of  action  does  not  accrue  until  that  event  takes 
place,  the  defendant  cannot  plead  that  he  did  not  uu« 
dertake  within  six  years,  but  that  the  cause  of  action 
did  not  accrue  within  that  time ;  as,  if  the  promise  be 
to  pay  J.  S.  £  10  when  he  is  married,  or  returned  from 
Rome  J  because  the  marriage  or  return  in  such  case  is 
necessary  to  compleat  the  cause  of  action  :  the  party 
shall  therefore  have  six  years  to  bring  it  after  either 
of   those  events  takes  place,  although   the   promise 
was  made  ten  years  before  ^    There  is  indeed  a  caSe 
in  Viner's  Abridgement,  where  a  bill  in  Chancery  was 
brought  for  a  specific  performance  of  a  promise  by  the 
defendant  to  provide  for  the  plaintiff,  in  consideration 
of  his  soliciting  a  reversionary  grant  of  a  certain 
place ;  to  which  the  defendant  pleaded  that  tlie  pro- 
mise  was  made  above  six  years  before  the  bill  wa$ 
filed  ;  and  the  plea  was  allowed  :  because  if  true,  the    ' 
case  was  barred  by   the    statute,    though   the  con- 
tingency or  time  of  performance  happened  within  the 
six  years  ^.     But  in  a  case  in  Judge  Blackstone's  Re* 
ports.  Lord  Mansfield  observed  that  the  case  in  Viner, 
so  far  as  it  respected  the  statute  of  limitations,  is 
clearly  erroneous ;  for  that  statute  proceeds  upon  the 
presumption  of  laches,  which  can  never  happen  till 
after  the  contingency  is  determined '. 

It  is  also  a  rule  that  if  the  consideration  of  the  pro-  or  consider* 
inise  be  executory,  in  which  case  no  cause  of  action  ^^^^  ^  **•* 
can^ise  until  the  consideration  is  executed,  the  defend- 


.  ■  * 


ant 


Pid.    4  Reynolds  v.  Spencer,  5  Via.  Abr.  Utt  Contnu^p/*  ^*  p« 
524.    '  1  Blac.  Rep.  354. 
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ant  must  plead  actio  non  accreoit,  wd  not  non  iu- 
sumpsitf  infrit  sex  annos ';  therefore  wliere  the  plam* 
tiflr  declared,  that  in  consideration  he  would  recdve 
certain  persons  into  his  house,  and  provide  for  them  as 
guests,  and  the  defendant  pleaded  non  assumpsit  infri 
sex  annoSf  to  which  the  plaintiff  demurred ;  it  was 
held  no  plea,  and  that  the  defendant  ought  to  have 
pleaded  actio  non  accrevit,  &c,  for  2t  is  not  material 
when  the  promise  was  made,  if  the  provisions,  which 
was  the  cause  of  action,  were  furnished  Within  the  last 
six  years*.  The  other  point  in  this  case,  as  to  ar- 
resting the  judgment,  has  been  already  noticed  \ 

Or  promise  is     So,  though  the  consideration  be  executed,  and  nor^ 
^i^ume/*  quest  be  necessary,  and  the  performance  of  the  promise 

depends  on  no  particular  event,  yet  where  it  is  to  be 
performed  at  a  future  time  set  by  the  contract,  that  time 
must  fix  the  period  of  limitation,  whichonly  begins  when 
that  is  elapsed ;  as,  where  a  sum  of  foreign  money  b  ad- 
vanced to  be  repaid  at  a  particular  time  and  place,  not 
by  returning  the  identical  sum  lent,  but  the  value  of  it 
according  to  the  course  of  exchange ;  until  that  con- 
tract is  broken,  and  the  day  appointed  is  arrived, 
there  is  no  cause  of  action ;  and  if  the  suit  be  com- 
menced before  six  years  have  expired  from  that  day, 
it  saves  the  limitation ;  especially  if  no  laches  are  im- 
putable to  the  plaintiff.  In  such  case  therefore,  the 
proper  plea  is  actio  non  accrevit  infrd  sex  annas'". 
This  is  the  case  in  all  actions  on  bills  of  exchange  and 

promissoiy 

*  Com.  Dig.  tit  Action  on  the  case  upon  assumpsit,  H.  5.  ^  GoM 
V.  Johnson,  2  Salk.  422.  2  LJ.  Raym.  838.  S.  &  "^  Ante  72«* 
*»  Wttt«nMa  9.  CavMe,  i  H.  B.630. 


.    IN  PISCHA&G£«  737 

• 

promisaory  notes,  where  the  plaintiiF  declares  on  a 
pjromise  to  pay  accordmg  to  the  tenor  of  the  hill  or 
note,  which  is  payable  at  a  fixed  time  after  date  or 
sight,  and  the  promise  is  supposed  to  have  been  made 
before  the  time  of  the  defendant's  liability  to  pay  it  is 
arrived. 

The  usual  form  of  pleading  non  assumpsit^  or  actio  Form  of 
non  accrevit  infra  sex  annos^  (being  general  plea?  in  ^oLi^Lcr** 
tar  by  operation  of  the  statute,)  is  to  say,  that  the  w*»y*i,&c# 
plaintiff  ought  not  to  have  or  maintain,  or  have 
maintained  his  action  against  the  defendant ;  and  in 
pleading  the  statute  in  the  latter  form,  it  is  usual 
to  say,  that  the  several  causes  of  action  did  not 
accrue,  nor  did  either  of  them  accrue  to  the  plaintifi^ 
within  six  years  next  before  the  issuing  of  the  writ, 
or  exhibiting  of  the  bill,  or  commencement  of  the 
action ;  nor  do  the  words  modo  et  formd^  seem  He* 
cessary  or  appropriate,  in  pleading  the  statute  in  as-» 
sumpsit,  although  there  is  no  reason  why  they  should 
not  be  used  in  debt,  where  the  plaintiff  declares  with 
a  per  quod  actio  accrevit.  However  by  the  same 
rule  that  the  defendant  may  plead  non  assumpsit  ge-- 
nerally,  so  as  to  enable  him  to  put  in  issue  the  pro- 
pises  mentioned  in  all  or  any  of  the  counts  of  the  de«  ^ 
claration,  it  seems  sufficient  for  him  to  plead  generally,, 
that  the  causes  of  action  did  not  accrue  within  six 
*  years,  without  saying  that  neither  of  them  accrued 
within  that  time ;  but  except  so  far  as  it  may  influence 
the  form  of  the  plaintiff's  replication ^^  it  does  not 
i^eem  material  whether  the  plea  contains  those  words^ 
or  not. 
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Conclusiflfc        A  plea  of  the  statute  of  limitations,    whether  it 
^  deny  the  promise  merely^    or  the  cause  of  action, 

within  six  years,  must  be  concluded  with  a  verifica- 
tion, and  not  to  the  country,  in  order  to  give  the 
plaintiff  an  opportunity  of  shewing  the  contrarj', 
by  replying  the  true  time  that  the  suit  was  commenced, 
by  the  issuing  of  the  writ  in  the  present  action,  or  in 
a  former  one  in  which  the  judgment  may  have  been 
reversed,  or  arrested,  or  wherein  the  defendant  may  have 
been  outlawed,  and  reversed  the  outlawry ;  or  of  shew- 
ing that  the  plaintiff  was  an  infant,  or  fime  covert ,  &c. 
at  the  time  when  the  cause  of  action  accrued,  so  as  to 
bring  him  or  her  within  the  exceptions  of  the  4th  and 
7th  sections  of  the  statute,  2 1  Jac.  I .  c.  16.  Besides, 
a  plea  of  the  statute  of  limitations,  in  whatever  form 
it  is  pleaded,  admits  a  promise  to  have  been  made,  and 
that  there  was  once  a  cause  of  action  upon  it ;  so  that 
it  cannqt  in  any  respect  be  considered  as  a  denial  of 
the  declaration,  but  rather  an  avoidance  of  the  facts 
contained  in  it,  oh  account  of  the  time  limited  by  the 
statute  having  been  suffered  to  expire  before  the  action 
was  commenced  »; 

How  Statute      After  the  revolution,  and  the  passing  of  the  statute 

S^Stio'^!''"'  1  ^-  &  -*^-  whereby  it  was  enacted  that  from  the  10th 

of  December,  (which  was  the  day  that  king  James 
departed)  till  the  12th  of  March,  1688,  (when  King 
William  assumed  the  government)  should  not  be  ac- 
counted any  part  of  the  time  of  limitation  by  the 
statute  21  Joe.  1.;  it  was  argued  that  although  non 
assumpsit  within  six  years  was  the  usual  way  of 
pleadmg  before  the  statute  IfF.ScM.  yet  that  after 
:•  that 


' 


*  And  see  1  Sauod.  283.  n^  2.  2  Saund.  118. 
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tiiat  statute,  the  plea  ought  tp  ha^^e  been  within  six 
years  and  ninety  days ;  but  the  court  would  not  alter 
the  former  way  of  pleading,  and-  held  that  if  the  de-- 
fendant  had  not  promised  within  six  years,  but 
within  six  years  aiKl  ninety-two  days,  that  should  have 
been  stated  in  the  replication  ^. 

Formerly  the  defendant  used,  in  pleading  the  statute  Recital  of 
of  limitations,,  to  recite  it  at  large";  but  this  4«  not  necegsaVy,  * 
now  usi^l,  nor  is  it  necessary,  the  statute  21  Jac.  I. 
c.  16.  being  without  question  a'  general  statute ;  and 
it  would  be  highly  inartificial  and » improper  to  recite 
the  statute,  as  any  variance  in  the  recital  woukl  be, 
fatal . 


It  seems  that  where  the  plaintiifF  means  to  rely  upon  Replication 
a  subsequent  promise  or  acknowledgment,  in  order  to  *"  d«ni*^- 
take  the  case  out  of  the  statute  of  limitations,  and  the 
time  alledged  in  the  declaration  is  immaterial,  there" 
is  seldom  any  occasion  for  replying  specially:   such 
promise  or  acknowfedgment  may  be  given  in  evidence 
under  a  general  replication  in  denial  of  the  pleaV 
And  where  the  day  in  the  declaration  is  materi'dl,  the? 
plaintiff  cannot  in  his  replication  vary  from  it,  any^ 
more  than  he  can  state  or  rely  updn  a  contract"  inade^ 
by  or  to  a  different  person,  than  is  inentioned  in  the 

declaration^ 

y  Snodc  V.  Ward,  3  Lev.  2S3.  '  Com.  Dig^  tit.  Action  oa  the  caae 
upon  assumpsit^  H.  6.  cites  2  Mod.  Eot.  142.  *  Williams  'd.  Dyde» 
Peake's  Rep.  6S.  Com.  Dig.  tit.  Action  on  the  ease  upon  assumpsit^ 

ay. 
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declaration  to  be  the  promisor  or  promisee*  In  the 
latter  case  therefore  he  must  amend  his  declaration, 
by  stating  the  promise  on  which  he  means  tp  rely, 
either  by  adding  additional  counts,  or  otherwise  as 
the  case  may  require.  Nor  can  a  conditional  promise 
be  given  in  evidence  6n  a  declaration  stating  an  abso- 
lute promise.  In  one  case,  it  was  contended  that  upon 
a  demurrer  to  a  plea  of  the  statute  of  limitations,  an 
express  promise  could  not  be  insisted  on,  nor  could  the 
'  plaintiff  rest  upon  any  thing  but  an  implied  promise^ 
and  therefore  if  the  plaintiff  meant  to  rely  upon  any 
other  he  ought  to  reply  an  express  promise  within  six 
years.;  but  this  notion  of  replying  an  express  promise 
i^  very  judiciously  rejected  in  a  note  upon  the  above 
case,  on  the  ground  that  whether  the  contract  be  ex- 
press or  implied,  it  is  in  either  case  presumed  or 
supposed  to  have  been  in  fact  made  by  the  party, 
and  is  always  so  stated  iti  the  declaration.  And  after 
Stating  in  the  declaration  that  the  defendant  promised, 
it  would  it  seems  be  tautology  to  say  in  the  replication 
that  he  expressly  promised  ^  The  common  replicatioQ 
to  a  plea  of  non  assumpsit^  or  actio  non  accrevit^  in* 
Jrd  sex  annosy  contains  a  mere  denial  of  the  fact  al- 
le4gcd  therein^  and  concludes  to  the^country.  If  the 
defendant  pleads  that  the  several  causes  of  acticm  did 
%ot^  nor  did  either  of  them,  accrue  within  six  years, 
it  seems  that  the  plaintiff  may  reply  that  they,  or  some 
of  tl^ip^  accrued  within  that  time;  as  it  is  a  direct 
a^bmative  of  the  latter  words  of  the  plea,  and  there* 
fore  a  good  issue'* 

There 


^  2  H.  B.  5(3.  a.   ^  Com.  Dig.  l!t.  Action  on  the  case  npoa  msmf' 
siif  H.  7*    ^  Scott  V.  ChsrUton,  a  Lutw.  l605, 7. 
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There  is  in  general  no  necessity  to  state  in  the  repli-r  Where  ©eces- 
cation  the  true  time  of  exhibiting  the  bill,  or  issuing  ^^^  pr^^ 
the  writ;  for  a  general  title  will  be  in  favor  of  the  'is%ued^  kc. 
plaintifF,  and  it  is  incumbent  on  the  defendant  to  shew 
the  true  time  when  the  bill  was  e;xhibited,  if  he  means 
to  take  advantage  of  it ;  for  which  purpose,  it  seems,  he 
ought  to  compel  the  plaintiflf  to  entitle  his  declaration 
according  to  the  truth,  where  the  title  becomes  mate- 
rial*.   But  if  the  plaintiif  elect,  as  he  may,  to  make 
the  process  the  commencement  of  the  suit,  and  in 
fact  the  statute  had  run  before  the  time  of  declaring, 
though  not  before  the  process  was  sued  out,  it  then 
rests  with  him  to  shew  when  the  process  was  issued, 
and  that  the  ikfendant  undertook,  or  that  the  cause  of 
action  accrued  within  six  years  before  that  time*. 

There  is  a  case  in  SalkeM,  where  it  appears  to;  haurt  Bill  of  Mid« 
been  holden  on  demurrer  to  a  replicaticm  of  a  bill  of  ^**^J^?^ 
Middlesex,  returnable  the  same  day  that  it  was  tested^  tumable  day 
that  there  could  not  he  such  a  bill  of  Middlesex,  and  ^^^^^* 
the  statute  of  limitations,,  on  which  the  security  of  all 
men  depends,  was  to  be  favoured  ^.     But  in^a  subse- 
quent case,  on  an  application  to  set  aside  a  bill  of 
Middlesex  because  it  was  returnable  the  same  day  it 
was  issued,  it  was  said  ihst  whatever  night  have  been 
the  practice  formerly,  it  was  in  every  day's  experience 
|iow  to  sue  oiit  writs  returnable  as>  that  was,  and  that 
the  court  had  repeatedly  refused  to  set  them  aside^    In 
this  case  the  court  said  the  practice  was  as  stated*;  and 

appear 

«  Rolfe  V.  T^oxden,  4  Esp.  Rep.  7^«  '  Green  9.  fiivett,  S  Salk.  4tK 
Ld.  Rajm.  772.  S.  C.  See  also  2  BUc  Rep.  \\32.  ace.  &  O^Ude  «. 
DftvidsoA,  4  D«  &  £.  $10, 
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« 

appear  to  have  over^ruled  tHe  case  in  Salkeld  and  Lord 
Raymond,  just  quoted. 

4 

Aliter,  if  re-  Ho\TCver  if  the  writ  replied  appear  to  be  returnable 
possible,  or  ^^  ^^  impossible  day,  it  may  perhaps  be  considered  as 
uncertain,      void,  as,  if  it  be  returnable  on  Monday  in  three  wccfcs 

of  the  holy  Trinity,  when  tjierc  is  no  such  day,  it  being 
on  a  Sunday  \  And  if  the  writ  be  so  ill  pleaded  that 
it  cannot  be  known  when  it  wa3  returnable,  whether 
on  the  day  of  the  teste  or  a  year  aftenvards,  as  appears 
to  have  been  the  case  in  Greeii  and  Rivett,  the  repli- 
cation may  perhaps  be  demurrable  on  that  account '. 

jMtitai  may       In  answer  to  a  plea  of  the  statute  of  limitations,  the 

*  ^«P  *   •     plaintiff  may  reply  that  he  sued  out  a  latitat  in  the 

court  of  King's  Bench  against  the  defendant,  within 

^  iiie  time  limited  by  the  statute,  in  the  suit  in  which 

'  lie  has  declared  ag^nat  him,  land  with  intent  so  to  de- 

|61are^;  for  although  it  has  been  frequently  made  a 

question,  yet  it  is  how.  clearly  Isettled,  that  a  latitat 

out  of  the  court  of  King's  Bench  is  in  the  nature  of  an 

original  writ,  or  rather  a  capiai  in  the  Conimon  Pleas ^ 

flliiere  could  be  no  doubt 'but-  that  exhibiting  the  bill 

was  Jbringing.  the  action,:  and  therefore  the  plea  that 

.six  years  Imd  rmibefore  the  exhibitmgof  the  bill  ^"^ 

certainly  gopdi;  but  the  latitat  was  held  (and  rightlj 

held)  to  save  t^ebar,  within  the  reason  and  equiQ^of 

.the  case,  and  the  statute.    The  statute  did  not  intend 

.to  bar  the  party,  unless. he  had  acquiesced  six  years; 

and  if  he  sued  out  a  latitat  to  bring  the  defendant  into 

custody, 

•    ^V.r^tit  t.  MtiODi  11  Mod.  IfO.  2  Blac  1152.  S.  P.     ^tV\u. 
1132,5.    i  2  Sid.  55.    ^  Hendenon  v.  WUtaker,  2  Bur.*9Sl.  Cowp. 

45£.  S.  C. 
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custody  that  he  might  declare  against  him,  he  did  not 
acquiesce  within  the  true  meaning  of  the  act;  though^ 
artificially  the  bill  is  upon  the  record  the  first  step. 
The  day  he  sued  out  the  latitat  he  might  have  taken 
out  an  original;  and  any  construction  of  the  statute 

to  make  it  bar  the  one  form  of  suing,  and  not  others, 

'  ,  •  .. 

would  have  been  contrary. to  its  true  intent,  and  nuga- 
tory.    But  to  bring  it  within  the  true  equity  of  the 
law,  the  latitat  must  be  taken  out  with  intent  to  de- 
clare in  that  action^  and  must  be  continued  to  the  filing  ^   ' 
of  the  bill^  ' 

In  such  a  replication  it  is  questionable  however,  how  Teste  should 
far  it  is  sufficient  to  say  that  the  plaintiff  sued  out  the  *^^  ' 
latitat  in  such  a  term  within  the  time  limited  by  the 
statute,  without  shewing  the  particular  day  in  tlie  term 
on  w|)ich  it  issued ;  for  in  the  case  last  cited,  where  the 
replication  was  in<  that  form,  to  which  the  defendant 
demurred  specially,  shewing  for  cause  that  it  was  un- 
certain, and  no  issue  could  be  taken  upon  it,  it  was 
truly  argued  that  the  usual  form  is  to  shew  the  day ; 
and  although  it  was  contended  that  the  writ  should 
have  been  presumed  to  have  issued  on  the  first  day  of 
the  term.  Roll,  C.  J.  said,  that  the  plaintiff  ought  to 
have  shewn  the  teste  of  the  latitat ^  the  time  being  ma- 
terial for  the  purpose  of  ascertaining  whether  it  was 
8ue4  forth  within  the  period  of  limitation.  But  Jer- 
man  differed  in  opinion;  whereupon  the  court  took 
time  to  advise  ""^ 

Where 

'  Per  Lord  Mansfield,  in  Johnson  v.  Smith,  Id.  and  sec  3  Bur*  1S43, 
»  Coles  V.  Sibsye,  Sty.  ^78.  S.  C. 
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Return  and       Where  a  latitat  is  replied  as  the  oommeacement  of 
continuances  ^j^^  ^^^^  j^  must  appear  to  have  been  fetumed",  and 

continued  from  tbne  to  time  until  the  filing  of  the  biil» 
otherwise  the  replication  is  not  good;  although  the 
continuances  are  so  much  a  matter  of  form  and  of 
course,  that  they  may  be  made  by  the  attorntes  in  their 
chambers.  It  seems  that  the  replication  may  shew 
continuances  for  five"*  or  even  seven  years**.  And  they 
may  even  be  entered  after  the  statute  is  pleaded '^r 

Distinction        In  a  case  in  Carthew,  Holt,  C.  J.  is  reported  to  have 

penaU^a^  ^^  ^^^^'  *^**  there  is  a  difference  between  a  civil  action 
ttttes.  for  an  injniy  by  the  common  law,  and  an  action  for  a 

penalty  given  by  a  statute;  for  although  in  the  first 
case,  the  suing  out  of  a  latitat  within  the  time  of  linu- 
tation  and  contitiuing  it  afterwards  is  sufficient,  yet  in 
the  other  case,  if  the  party  proceeds  by  bill  he  ought 
to  file  his  bill  in  tlie  time,  that  it  may  appear  upmi  the 
record  to  have  been  so  filed.  However  the  platntifi'  in 
the  case  cited  had  judgment;  though  afterwards  a 
writ  of  error  appears  to  have  been  brought^  the  result 
of  which  is  not  stated  in  Carthew's  report ^  It  appean 
tp  have  been  determined  in  actions  on  penal  statutes, 
which  must  be  brought  within  a  limited  time,  that  the 
plaintiff  may  shew  the  true .  commencement  of  the 
prosecution  contrary  to  the  fiction\  This  indeed  seems 
to  .allude  only  to  the  true  time  of  filing  the  bill,  in  op 
position  to  the  general  memorandum.  But  there  are 
other  cases  in  the  books,  which  compleatly  overturn 

the  distinction  taken  by  Holt,  C,  J\ 

It 

'^  Brown  V.  Babbington,  2  Ld.  Rsym.  S80.  Carver  v,  James,  \VilI» 
2.58.  Post,  and  sec  2  Keb.  46.  «»  Dacy  r.  Clinch,  2  Sid.  53.  p  W. 
Sed  quf  See  Willes,  26*0.  *»  Weldon  v.  Greg,  Sid.  60.  '  Culliford  r. 
Blandford,  Carth.  232.    »  3  Bur.  1243.     *  See  6  D.  &  E.  6l7, 18» 
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It  has  been  held  on  demurrer^  that  a  replication'  of  Netd  not 
a  latitat  to  a  plea  of  the  statute  of  limitations  is  well  jSSaSi!^ 
enough^  without  shewing  a  bill  of  Middlesex "",  al&ough 
the  hitter  is  supposed  to  be  the  foundation  of  the  ibr<> 
meTy  and  to  issue  before  it'';  for  by  the  established 
practice  of  the  court,  of  which  the  judges  will  take 
notice^  it  is  not  in  point  of  fact  issued,  but  the  latitat       ^ 
is  sued  out  in  the  first  instance  without  any  bill  of 
Middlesex,  unless  the  defendant  lives  in  that  county, 
and  then  any  latitat  is  unnecessary. 

It  was  never  doubted  but  that  an  original  writ  might  Replioitioii 
be  replied  to  a  plea  of  the  statute  of  limitations;  but  it  ^^^^'^^^ ' 
seems  that  if  the  original  be  not  proper  as  to  the  nature 
of  the  action,  or  the  parties  to  it^  so  that  the  plaintiff 
could  not  have  obtained  judgment  upon  it  for  the  cause 
of  action  now  prosecuted,  the  replication  will  be  bad^ 
on  demurrer,  in  arrest  of  judgment,  or  on  a  writ  of  error; 
for  it  is  certainly  as  material  that  the  writ  should  be 
adapted  to  the  action,  as  that  it  should  regularly 
be  returned  and  continued ;  and  an  bwe  whether  the 
promise  was  within  the  limited  time  before  the  issuing 
of  a  writ  not  adapted  to  the  cause  of  action,  and  on 
which  the  plaintiff  could  not  have  declaied  for  that 
cause  (whatever  his  intait  may  have  been  in  issuing 
it)  is  quite  immaterial.  But  any  fault  in  the  form  of 
the  \vrit,  which  must  have  been  pleaded  in  abatement, 
will  not  be  any  objection  to  it's  being  replied  to  a  plea 
of  the  statute  of  limitations'^. 

So 

^  Hollister  v.  Coulston,  1  Sir.  550.     *  Crokatt  v.  Joones,  Id.  734* 
^  Kinscy  v.  Heyward,  and  Moyse  v.  BreretoD,  ubi  sufri.  Et  vide  2  Ld.  ^ 

Raym.  SS3.  and  Spencers  case,  6  Co.  10. 
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Sp,  whjsre  the  action  is  brought  by  m  executor,  ^ho 
replies  a  writ  to  avoid  a  plea  of  thestatute,  it  cannot 
be  objected  that  it. does  not  ap^pear  that  be  took  out 
the  writ  as  executor,  if  it  be  said  in  tlie  befgiQning  of 
the  declaration,  tlijat^  the  plaintiff  brings  the  action  as 
executor:,  and  then  .it  is  stated  in  the  replication,  that 
lie  took  put  the  ^vrit  in  this  suit,  in  which  the  defend- 
ftnt  appes^ed,.  and  ho  declared  againsi  hiIn^ 


Doubted  if 
eapias  Biay 
DC  replied. 


It  is  observable  tjiat  a  capiat  quare  clausutn  fregit^ 
in  the  Common  Pleas  is  not  like  a  latitat  in  the  Kings 
Beiich ;  beqaitse  a  latitat  is  an  ancient  process  of  tl)e 
K*  Bf  and  was  a  proocss  of  that  court  at  the  tiume  of 
making. tiiie  statute,  ^f  limk^tions;  the  use  of  it  is 
only  to  take  a  maa  into  custodyi  and  then  they  do 
darie^a^inst  hinn  in  this  custody,  of  the  marshal  of  the 
Marsbalseaj  butwhen»ia.ntfmUs  brought  in  by  ^clau- 
^umf regit  in  the:  Common.  Pleas,  tl^y  do  not  declare 
egaidst  Jlim  in/ the  cu^tpdy  of  the  warden  of  the  fleet, 
hut  upon  an  original  proper  for  the  action.  And  this 
practice  df  cUusum  /regit  in  the  Common  Pleas  is 
new,  fop  thf y  have  another  way  .to.  sue  there,  viz.  by 
original;  biit  in  the  King's  Bench,  a  latitat  in  some 
iue£ipns  is  this  only  way  to  oonimence  the  sui^  and  this 
beo^  the  proccfssipf  tha'trpoju^t  at  the  time  of  making 
the  statHte»  qf;  limitatiQns,  it  must  be  understood  to 
have  been  within  the  nie^ning  of  the  abt  Powell,  J. 
iivthe  case  cited  retained  his  original  opinion,  that  the 
shewing  of  a  clausum  frtgj^t  would  avoi4  the  statute 
as  well  as  a  latitat;  observing,  that  it  was  tlie  ancient 
process  of  the  Common  Pleas,  and  very  useful  in  saving 
the  fine  due.  upon  an  original,  which  is  never  sued 

•  ^  out 


»  KarYci  t,  JfkiMfl,  WiUes  257» 


ly   D1SCHA&G£.  747 

out  if  there  is  a  verdict  in  the  cause,  but  only  after  a  . 
demurrer.     In  tlie  case  cited,  it  was  not  necessary  to 
determine  the  principal  question,  whether  Kclausum      * 
f regit  could  be  replied  to  a  plea  of  the  statute ;  but 
after  verdict  for  the  plaintiff,  on  an  issue  taken  by 
the    rejoinder  whether  the   promise  was  within  six 
years  before  the  suing  of  it  out,  the  judgment  was  re- . 
versed,  because  the  writ  was  not  stated  in  the  repli^ 
cation  to  have  been  returned^. 

However  it  was  settled  in  a  subsequent  case,  that  a  Held  it  may, 
^capias  in  the  Common  Pleas  may. be  replied  to  a  plea  «[*dioutori- 
of  the  statute  of  limitations9  without  setting  forth  the 
original ;  it  being  the  constant  course  of  the  court  of 
Common  Pleas  to  take  out  a  capiat  without  an  origi- 
nal. Nor  is  it  any  objection  that  a  capiat  pre-supposes 
an  original;  for  a  latitat  as  much  pre-supposes  a  bill 
of  Middlesex*.  The  court  always  intends  that  an  ori* 
gmal  has  regularly  issued  whereupon  the  capias  is 
grounded". 

In  the  case  cited  from  Willes,  it  was  objected  to  the  Though  n 
replication  that  the  iirst  writ  was  not  good,  because  J^^^l*  *^ 
it  was  returnable  on  a  common  return  day,  whereas  it 
ought  to  have  been  on  a  day  certain ;  and  that  as  it 
was  not  stated  to  have  been  returned,  therefore  all 
the  continuances    as   well  as    the  writ  itself   were      ,^ 
void.    And  Mr.  J.  Fortescue  Aland  was  of  that  opi- 
nion; but  Lord  Chief  Justice  Willes  and  the  other 
two  judges  were  of  opinion  that  the  process  was  only 
voidaBie,  and  not  void,  for  the  first  of  the  above  rear 

sons; 

y  Brown  v.  Babbington,  12  Ld.  Raym.  880«  ^  Richards  v.  Chap- 
man, Willes  25%.  Karvcr  v.  James,  Id.  S.  P.  *  Leader  v.  Moxon,  3 
Dlac.  Rep.  925. 
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iie<CRsity  to  shew  the  writ  returneci.     And  in  the 
Kiig's  Bench  the  practice  is,  that  although  if  the 
plan  tiff  do  not  declare  by  the  end  of  the  term  next 
.  ttfer  that  in  which  the  process  is  returnable,  thede- 
*  '  fddant  may  sign  judgment  of  non  pros,  yet  if  he  do 

nit  sign  such  jadgmcnt,  the  plaintiff  may  declare  at 
aty  time  ivithin  a  y«arafber  suing  out  his  writ^,  Thecc- 
fire  if  the  writ  appear  to  have  been  sued  out  within  the 
tine  of  limitation,  and  the  plaintiff  declares  within  a 
jeat  after  the  time  of  suing  it  out,  that  is  sufficient, 
vithout  shewing  the  writ  to  be  returned ^  in  the  court 
cf  King's  Bench.  But  by  the  practice  of  the  court 
if  Common  Fleas,  in  all  cases  where  the  plaiutiiF  does 
lot  declare  before  the  end  of  the  second  term,  or  ob- 
tain, a  rule  for  time  to  declare,  his  cause  is  out  of 
court^;  and  therefore  it  appears  that  the  plaintiff  must 
shew  that  the  writ  was  returned  and  continued,  if  k 
do  not  declare  within  that  time,  in  that  court 

Where  both       And  whcrc  two  writs  appear  to  be  issued,  one  witliin 
or  iiot!^  ^*"^*  the  time  limited,  and  the  otlier  not,  it  is  necessary  that 

the  first  writ  should  be  returned,  in  order  to  connect 
it  with  the  second,  and  thereby  make  the  action  appear 
to  be  commenced-  in  due  time";  though  where  both 
writs  are  sued  out  in  time,  and  the  latter  of  them  only 
is  pleaded  as  an  alias  or  pluries  writ,  that  may  be. 
considered  as  the  commencement  of  the  action ;  and 
if  not  a  proper  commencement,  for  want  of  an  origi* 
nal  writ  being  previously  sued  out  and  returned,  the 
defendant  should  apply  to  the  court  to  set  aside  pro* 
ceodings  for  irregularity,  but  caimot  otherwise  object  to 

lt^ 

/  An 

^  Parsons  v.  King,  7  D.  &  E.  6.  ^  Id.  '  Sykcs  v.  QaucfDs,  2  N. 
R.  404.,  '"  Stanw^y  v.  Perry,  2  B.  &:  P.  157.  °  Toms  r,  PowcUi  7 
East,  536.  But  sec  Fairman  v.  ^ryaut,  7  D,  SiE.  26.  uotUj^ 
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An  attachment  of  privilege,  though  inforaal,  being  Attachment 
returnable  on  a  general  return,  may  be  replied  as  tlie  [hough  in- 
commencement  of  •  an  attion   to  slxoh]  the  statute  forinal. 
of  limitations;  such  a  writ  not  being  a  nullity,  for 
the  court  on  appHcation  would  amend  it.      If  tae 
cause  proceed  and  the  plaintiiF  recover  on  such  pro- 
cess, and  the  judgment  be  staid  or  reversed  for  the  ir- 
regularity, the  plaintiff  by  the  fourth  section  of  the 
statute,  of  limitations  would  have  a  year's  time  to'pror 
ceed  in  a  new  action,  after  the  judgment  had  been  rcr 
versed  or  arrested;  which  shews  the  meaning  of  tlic 
statute  to  be  that  a  suit  actually,  begw^i  however  infor- 
mally or  irregularly,  should  be  suflyiient  to  stop  the 
limitation.      Therefore  judgment  was  given  for  the 
plaintiff  on  demurrer  to  a  replication  of  an  attachnfcnt  *    ' 

of  privilege,  which  appeared  to  be  returnable  on  a 
general^  return,  though  the  rules  iOf  practice  requiire 
such  writs  to  be  made  returnable  on  some  certain  clay 
before  or  after  the  genera)  return  days  in; the  tenijs^    , 


)  \ 


It  is  hardly  necessary  to  observe;^  tliat  an  attachment  Hctum',  &c. 
of  privilege^  like  any  other  proce&^,  if  replied  tn)  a  ^^^ 
plea  of  the  statute  of  limitations,  mtist  be  shewn  to. 
have  be<^n  returned  and  continued  to  the  time  of  de- 
claring;  and  that  a  bill  qf  Middlesex^,  or  the  like,  can- 
not be  considered  as  a  continuance  of  an^attadmient^ 
any  more  than  an  attachment  can.  be  considered  as  a 
continuance  of  a  bill  of  Middlesex  ^     And  a  talker 

4 

proces^um  is  not  sufhcient  to  shew  a  continuajice    - 
of  the  one,  any  more  tt)an  the  other;  the  distinction 
being,  that  it  is  not  so  to  shew  a  matter  before  decla- 
rsttion,  though  it  has  been  held  otherwise  with  respect 

.     .  to 

f 

« Leadbeter  •.  ttarkland, S  &lae*  Rep.  1  Ul.  AMt7^^.  ^  Post  752. 
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to  subflefueut  matters''.    The  pl^ntifT  should  there- 
fore state  the  continuances  at  length,  by  vicecomes  nan 
mtsUbr&oe^  where  the  writ  is  returnable  in  a  previons 
teim  to  that  in  which  he  has  declared,  at  all  events 
wliere  it  is  returnable  more  than  a  year  before  that 
lime ;  for  it  is  impossible  that  he  could  appear  after 
the  year,  so  as  to  enable  the  plaintiff  to  declare  against 
him  in  the  term  of  his  appearance,  on  a  writ  sued  out 
at  that  distance  of  time.     But  in  the  case  eited,  it  was 
&XAy  that  if  the  plaintiff  after  a  taliter  processum/uit, 
had  shewn  the  last  attachment  and  the  return  thereof^ 
upon  which  in  truth  the  defendant  did  appear,  it  had 
been  well  enough,  without  shewing  the  continuances  ^ 

But  lot  con-  In  a  subsequent  case  in  error,  the  court,  after  taking 
time  to  consider,  held  that  an  attachment  of  privilege 
in  the  Common  Pleas  is  in  the  nature  of  an  original 
writ;  and  if  an  original  writ  or  attacluneat  is  replied 
to  a  plea  of  the  statute  6f  limitadons,  it  is  sufficient 
to  shew  the  teste  of  it  when  it  issued,  without  any 
continuances*;  accoixiing  to  a  case  in  Styles,  wherein 
it  was  held  not  necessary  to  shew  the  continuances  in 
.such  a  case,  there  being  an  appearance^;  altlioug^i  if  a 
latitat  or  common  clausum  frtgit  be  replied,  it  must 
be  shewn  that  it  was  continued  property,  to  make  it 
the  foundation  of  the  suit^  according  to  the  case  of 
Cullifbtd  and  Blandford,  before  quoted  \ 

Attachment       It  is  true  that  if  an  action  be  commenced,  though 
ance^of  bill    nifbrmally,  to  prevent  the  opldration  of  the  statute,  it 

ofMiddle«ex,  •^riU 

«  Budd  V.  Berkenhead,  2  Salk.  4£0.  1  Show.  S66.  S.  C.      '  Carth. 
144.  S.  C.     •  Finch  v.  Wilson,  1  Wils.  lfiir«    ^  Whitehead  v.  hntk- 
Jand,  Sty.  373. 401.    ^  1  Wils.  ICS^    "Cartb.  |S».  • 
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will  have  that  effect  if  it  be  duly  continued ;  but  the 
plaintiff  cannot  reply  that  lie  first  sued  out  a  bill  of 
Middlesex,  and  afterwards  abandoned  the  proceeding 
on  it  and  sued  out  an  attachment  of  priviledge,  which 
bears  no  analogy  to  the  former  proceeding,  and  can- 
not be  a  continuance  of  it.  Indeed  where  the  plaintiff 
has  been  guilty  of  a  mere  omission  or  irregularity,  the 
court  will  interpose  and  grant  him  indulgence  for  the 
sake  of  preserving  his  riglit  of  action,  and  it  is  on  that 
ground  that  they  permit  continuances  to  be  added 
afterwards ;  but  where  it  appears  that  he  has  discon* 
tinued  the  former  suit,  and  sued  out  another  writ 
of  a  different  nature,  it  is  impossible  to  consider  it 
as  a  continuation  of  the  former  action.  He  must 
pursue  his  original  suit,  in  the  mode  allowed  by  the 
courts  "^^ 

Therefore  if  the  suit  be  commenced  against  an  at-  Bfipiication 
tomey,  or  other  officer  of  the  court,  the  statute  can  ^[»>»l*»g""f* 

•7 '  '  attorney,  or 

only  be  avoided  by  a  replication  of  a  bill  having  been  prisoner, 
filed;  which  may  be  done  in  vacation  to  save  the  sta- 
tute, and  even  in  common  cases'",  as  of  the  preceding 
term^  by  stating  the  true  day  when  it  was  filed,  by  way 
of  memorandum^.  So,  a  bill  may  be  filed  against  a 
prisoner  in  the  same  manner*.  The  replication  of  such 
bill  being  filed  may,  and  should  it  seems  state  the  true 
day  when  it  was  filed,  as  the  time  of  which  it  was 
filed*. 

So,  in  an  action  against  a  member  of  parliament,  the  Original,  or 
plaintiff  may  reply  an  original  writ,  or  bill  filed,  dur-  j^en^^oi^ 

ing  parliament, 

*  Smith  9.  Bower,  3  D.  &  E.  662.    *■  Waghome  v.  Fields,  5  D.  k 
£.  173.     y  Dodsworth  v.  Bowen,  Id.  325.     «  Heron  v.  Edwards,  S  , 

D.  &  £.  643.    *  Snell  v.  Phillips,  Peake's  Rep.  209- 
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ing  as  well  as  after  the  time  of  privilege,  without 
breach  or  contempt  of  it,  and  eontinue  such  writ  or 
bill  till  tlie  privilege  be  determined;  therefore  it  is 
that  neither  privilege  of  parliament,  nor  vacation  time, 
nor  the  courts  being  shut  from  any  other  cause,  as, 
the  usurpation  in  King  Charles's  time,  is  no  excuse 
agamst  the  statute  of  limitations,  not  being  excepted 
out  of  the  statute \  And  whenc  in  assumpsit  the 
defendant  pleaded  the  statute  of  limitations,  to  which 
the  plaintiff  replied  that  the  defendant  was  a  member 
of  parliament,  &c.  the  plea  was  over^^uled,  because  an 
(»riginal  might  hare  been  filed  and  continued  without 
breach  of  privilege,  and  it  is  of  absolute  necessity  that 
it  should  be  so,  in  order  to  save  the  statute  of  limita- 
tions; for  otherwise  that  case  not  being  provided  for 
by  an  exception  in .  the  statute,  the  plaintiff  would  be 
barred  of  his  action  notwithstanding  he  had  no  means 
K^i  pursuing  it*". 

fiaint  ID  in-      If  ^^  action  be  commenced  in  an  inferior  court,  and 
fciior  court.   \^^  afterwards  removed  by  habeas  corpus  into  the  King  s 

Bencli,  the  plaintin  the  inferior  court  and  the  subsequent 
proceedings  in  the  court  above  may  be  replied  to  a  pka 
of  the  statute  of  limitations,  though  they  proceed  in 
the  superior  court  de  novo\  The  reason  seems  to  be, 
that  any  legal  commencement  of  the  suit,  followed  up 
in  a  legal  M^ay,  and  as  much  continued  as  lies  in  the 
p%rty*s  power,  negatives  any  laches  on  his  parti  and 
comes  within  the  equity  of  the  statute*.  According- 
ly, where  an  action  was  brought  in  the  palace  court, 
"  ,  and 

/»  Lee  r.  Rogers,  I  Lev.  HO.  /  Binyon's  cast,  2  Ld.  Hafm.  1115. 
Carth.  37.  X  Shfi.  99-  S.  C.  *  2  Sid.  2S8.  1  U.  Raym.  553.  S.  P^ 
•  Ante  742. 
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and  after  some  proceedings  there  attd  the  ax  years  had 
expired,  the  defendant  i-einoved  tlw  cause  by  habeas 
corpus  into  the  King's  Bench,  where  the  plaiiltiif  de- 
clared de  novoy  and  the  defendant  pleaded  that  the  cause 
of  action  did  not  accrue  within  six  years  before  the 
teste  of  the  habeas  corpus,  it  %vas  held  to  be  a  gottd 
plea;  but  that  the  plaintiff  might  reply  the  suit  below, 
and  shew  that  to  have  been  within  the  six  years; 
not  that  the  present  suit  was  a  continuance  of  the 
suit  below,  but  that  the  plaintiff  had  legally  pursued 
his  right,  and  that  it  should  not  be  in  the  power  of  the 
defendant  to  defeat  him  of  his  remedy,  there^being 
no  default  in  him.  And  the  case  was  put,  that  where 
one  brings  an  action  before  the  expiration  of  the 'time 
of  limitation,  and  dies  before  judgment,  the  six  years 
being  then  expired,  this  sliall  not  prevent  his  execu- 
tors from  suing  within  a  reasonable  time  after  his 
death 'i 

It  has  also  been  determined  that  an  indebitatus  as-  where  plaToi 
^sumpsit  Or  the  like,  in  an  inferior  court,  may  save  the  "**y^  ^"^^^ 
statute  of  limitations  in  an  action  on  a  promissory  cause, 
note,  g^ven  fbr  the  same  consideration  as  was  sued  for 
in  the  inferior  court.     In  the  case  cited,  the  plaintiff 
in  his  replication  admitted  that  the  cause  of  action  on 
the  note  (which  was  for^ 1 2.  1  \s.)  did  not  arisQ  within 
six  years  before  exhibiting  the  bill  id  tfaeK.B.  but  that 
•it  arose  the  17th  of  March  178^^  and  diat  upon  the  lltfa 
of  February  1725,  in  order  to  recover  the  money  due  to 
him  upon  the  note,  he  levied  his  plaint  in  the  sheriff  of 
'London's  court,  in  a  plea  of  trespass  on  the  ca8e,«iid  ac* 

acording 

• 

^  JVlAtthews  V.  PbillipA,  2  Salk.  494.  And  see  1  J^utw.  S60. 

*  *  * 
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i:arding  to  the  custom  of.  the  city  declared  against 
the  defendant  in  that  plea, .  33  upon  a  concessit  sol- 
vere for  twenty  po^n4si  .^irhereupon  the  defendant 
brought  his  writ  of  habe,M  corpus^  ^ii^  consequence  of 
whiph  the  plaint  was  removed  into  the  court  above^ 

^  where  the  plaiiit^ifF.  declared  against  him  de  kwqq  ;  aver- 
riqg  that  tj^e  plaint  was  levied  for  the  same  cause  of 
Action  a&that  at  present  declared  for,  and  that  such  cause 
accrued  within  six  years  before  the  plaint  was  levied 
Eaypiond,  C.  J.  held  the  actions  in  the  two  courts  of 

*8uqh  a  nature  that  they  might  be  averred  the  same ; 
for.  tjie  statute  J  &  4k  Anne  only  gives  an  additional 
reoii^y  upon  promissory  note^^  and  does  not  take 
awjsy  the  old  one.  He  thought  the  note  might  have 
been  given  in  evidence  on  the  declaration  iu  the  infe 
rior  court,  as  it  imported  that  tl)e  drawer  had  received 
money  of  the  plaintiffs ;  and  though  it  might  not 
perhaps  be  allowed  in  evidence  as  a  note,  or  without 

further  proof  of  the  consideration^  yet  it  might  un* 

*  doubtedly  be  given  in  evidence  as  a  paper  or  writing 

to  prove  the  defendant's  receipt  of  so  much  money 

.  from  the  plaintiff;  and  as  the  two  actions  might  be 

'  averred  to  be  the  same,  he  considered  the  averment  to 

be  sufiScient,  and  traversable,  it  being  confined  to  tfac 

count  on  the  note.    In  the  case  cited,  an  objection 

was  made  to  the  declaration  in  the  inferior  court :  but 

•     •  •  .  ' 

he  thought  that  of  no  weight,  for  though  the  decla* 

.  ration  should  be  ill,  yet  if  the  plaint  were  regular, 

jl  yfz^  sufficient  to  prevent  the  statute*    Reynolds  and 

^Probyn^  J*  were  of  the  same  opinion.    But  Fortescue^ 

.J.  held,  that  the  two  actions  were  so  different  thatthqf 

-could  not  be  averred  the  same.    He  agreed  that  the 

variance  in  the  sums  was  not  material,  and  said,  that 

the  form  of  declaring  in  the  court  below  was  well 

i  *  enough; 
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€iiOugh';  but  held  decidedly  tbat  since  the  statute  of 
Anne,  a  promissory  note  could  not  be  given  in  evidence 
on  a  count  of  that  nature,  for  which  he  cited  the  case 
put  by  Hale  in  1  Vent  852.  In  the  other  point  bow- 
ever  he  agreed  with  the  rest  of  the  judges,  who  gave 
judgment  tor  the  plaintifi^. 

.  If  the  defendant  admits  ^at  the  process  replied  was  Rejoinder  in 
actually  issued  at  the  time  mentioned  in  the  plaintifTs  ' 
replication,  but  meaas  to  deny  that  he  made  any  pro- 
mise, or  diat  any  cause  of  action  arose  within  six 
years  next  before  that  time,  he  may  rejoin  the  fact, 
a^  aa  it  seems  conclude  to  the  country ;  for  such  a  re- 
joinder is  no  departure  from,  but  rather  fortifies  the 
plea;  and  the  plaintiff  having  previously  alledged  that 
the  defendant  did  promise  within  six  years  next  before 
the  time  mentioned  in  the  replication,  the  direct  denial 
of  that  fact  makes  a  compleat  issue.  So,  tlie  defend- 
ant may  rejoin  to  a  replication  of  this  nature,  that  no 
such  writ  issued  as  stated  by  the  plaintiiF,  or  deny  any 
other  material  and  issuable  fact  alledged  by  him  in  re- 
ply- 

.  When  the  replicatio;i  of  a  latitat  came  to  be  allowed  Rejoinder 
to  a  plea  of  the  statute  of  limitations,  because  the  suiiig  **'  ^"^'^ 
of  it  out  was  an  act  of  diligence  in  the  party,  and  the  vacation, 
fir^t  step  towarcls  recovering  his  demand  by  the  action 
dependioSP'  (though  ii^  a  strict  legal  sense,  by  the 
course  of  the  court  of  K.  B.  such  action  Is  not  deemed 
to  be  brought  till  the  bill  is  filed)  it  would  have  been 
most  extraordinary  and  Inequitable  not  to  allow  such  a^ 
wpliqation  to  be  rebutted  by  the  defendant's  shewing 

**  that 

a  4  Leon.  t08*    ^  Story  v.  Atkini,  2  Sir.  719-  2  Ld.  Kaym.  1427.  S.C 

3ca 
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that  ill  truth  the  limited  time  had  expired  before  die 
plaintiff  took  any  step^  and  that  he  was  actually  barred 
before  he  sued  out  the  latitat;  though  in  form,  by  the 
course  of  this  court, .  as  the  action  is  supposed  to  be 
brought  later,  the  latitat  is  supposed  to  be  taken  out 
earlier,  than  the  real  truth.  Very  unequal  would  that 
interpretation  be  which  should  construe  the^same  words 
for  the  plaintiff,  according  to  the  real  substantial  truth 
^  of  the  thing,  in  opposition  to  legal  forms ;  and  against 

the  defendant,  according  to  legal  notions  and  forms, 
contrary  to  the  truth;  more  especially  when  the  law, 
from  the  nature  of  it,  ought  to  be  taken  liberally  in 
favour  of  defendants*.  For  the  abov«  reasons,  it  has 
been  held  clearly  that  if  six  years  have  expired  before 
the  latitat  was  in  fact  taken  out,  it  is  sufficientwithm 
the  true  meaning  of  the  act  of  parliament  to  rebut,  by 
Way  of  rejoinder,  a  replication  that  the  latitat  was  sued 
out  before  the  bill,  and  within  six  years  after  the  pro- 
mises j  for  such  fact  is  not  irrelevant  to,  but  a  direct  re- 
futation of  the  substance  and  meaning  of  such  a  replica- 
tion, which  is,  that  although  the  suit  was  not  brought 
within  the  six  years,  according  to  the  course  and  legal 
notions  of  the  court,  yet  in  fact  it  was  brought  within 
the  proper  time  by  suing  out  the  latitat  K  Nor  can  it  be 
contended  that  the  teste  of  the  writ  is  conchisive,  for 
the  constant  practice  is  to  teste  writs  of  this  nature  in 
term  time,  though  sued  out  in  vacation.  If  the  ttstc 
of  a  latitat  be  conclusive,  wrong  must  nec^Mrily  be 
done  in  many*  cases,  and  great  inconvenience  and  ab- 
surdity would  follow.     No  man  whose  cause  of  action 

arose  in  the  vacation  could  si^e  out  this  process  till  tbe 

*  next, 

i  Per  Lord  Mansfield,  2  Bur.  96I .    ^  iohnsou  v«. Smtk^  14.9^*  Sf^ 
And  aee  Cowp.456.  S.  P. 
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next  term,  which  wouldbe  an  injury  to  the  plaintiff;  and 
defeat  the  very  practice  which  the  court  itself  has  in- 
troduced of  suing  out  such  process  in  the  vacation,  and   . 

•  the  very  end  for  which  it  was  introduced.  The  de- 
fendant might  also  be  arrested  long  before  the  writ, 
and  sued  after  he  had  made  a  legal  tender,  which 

would  be  a  manifest  injury  to  defendants.    But  the  , 

court  will  not  endure  that  a  mere  form  or  fiction  of 
law,  introduced  for  the  sake  of  justice,. should  work  a 
wrong,  contrary  to  the  real  truth  and  substance  of  the 
xase;  and  they  have  for  a  hundred  and  fifty  years 
uniformly  held  that  where  it  became  material  to  dis- 
tinguish, they  would  consider  the  day  when  the  /writ 
was  taken  out  as  the  substance,  and  the  teste  as  form 
only\ 

s 

*  Under  the  4th  section  of  the  act,  the  plaintifF  may  Replicaticiii 
•reply  to  a  plea  of  the  statute  of  limitations,  that  here-  ^  y^  after** 

tofore  he  obtained  a  judgment,  which  wgs  reversed,  aind  reversal,  &c. 
th^t  he  sued  within  a  year  after  the  leversal ;  or  that  u 
verdict  passed  for  liim,  and  upon  matter  in  arrest  Qf 
judgment  it  was  given  against  him,  that  he  should  taioe 
nothing  by  his  plaint,  writ  or  bill,  and  that  he  aii^ 
within  a  year  after  such  judgment  given  against  him^ 
Or,  he  may  say  that  heretofore  he  purchased  an  origi- 
nal, vpon  which  the  defendant  was  outlawed,  and  that 
the  outlawry  was  afterwards  reversed,  an^  the  present 
action  commenced  within  a  year  after  the  revers^ih  , 
Nor  is  it  any  objection  to  such  a  replication  tliat  the 

damages 

^  Id.  962.  And  see  1  Wils.  147.  Cowp.  456.    '  Com.^Dig.  tit.  actioa 
op  the  case  upon  assumpsit,  IL  ?• 
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damages  in  the  former  actioii  aw  kid  at  a  ^sStmt 
aum,  or  that  the  venue  was  in  a  different  county^  if  it 
be  averred  that  both  actions  were.on  the  same  promue 
and  for  the  same  cause  of  action;  or  that  the  outiawiy 
ivas  not  reversed  by  error  but  avoided  by  plea,  so  that 
the  first  original  not  being  determined  he  might  have 
proceeded  upon  it;  for  the  amouojk  of  die  damages 
need  not  be  proved  as  laid,  besidcn  dmt  they  continue 
to  accumulate,  and  all  actions  of  assumpsit  are  tnoitt* 
tory,  and  it  is  within  the  intent  of  the  statute  to  give 
the  plaintiff  a  right  to  prosecute  his  action  after  the 
reversal  of  the  oiitlawiy,  by  whatever  means  that  maj 
be  effected;  and  though  the  plamtiff  might  have  pro- 
rceeded  upon  the  first  original  it  does  not  £(41ow  tkut 
he  might  not  upon  a  new  one"".        ,    ' 

*nfewg^»  *^.      By  the'  7th  section  of  the  act,  the  plaintiff  is  audio- 

rized  to  rcfJy  to  a  plea  of  &e  statute  of  limitationii 

that  he  or  she,  at  the  time  when  the  cause  of  action 

fiiat  accrued,  was  an  inlant,  fime  covert^  nan  compos 

m^Uis^  imprisoned^  or  beyond  aea,  and  cqatinued  so 

until  the  action  was  comdienced,   or  begaa  the  suit 

1  within  six  yeata  after  the  disaiiility  to  sue  was  re- 

•biovtd;  for  though  tiie  proviso  contained  in  this  sec- 

*  tion  only  mentions  actions  of  trespass,  &c.  the  action 

on  the  case  upon  assumpsit  ^  is  within  tihe  equity  and 

intention  of  it,  which  could  not  be  to  preserve  a  trifiiHg 

action  on  the  case  for  slanderous  wordai^  in  respect  of 

infancy,  &c.  and  not  to  save  an  action  for  the  iaiaflt 

where  there  is  a  real  debt  or  duty**.    In  the  case  of 

Chandler 

»  Fynclie  v.  Lambe,  Cro.  Car.  294.  W.  Jon.  3!fi.  S*  C.  And  see^ 
hfv.  245.  ace.  °  Chandler  v.  Vilctt,  2  Saund.  121.  2  Sid.  453.  S.  C. 
Gery  v.  Coke,  1  Lutw.  242.  S.  P»  . 


Chaiidier  mul  Vilett,  it  was  said  that  the  infant  ought 
to  wait  till  his  full  age»  because  the  six  yean  were 
elapsed  during  hi$  infancy;  and  therefore  he  could  not 
pursue  his  action  according  to  the  saving  clause,  undl 
within  six  years  zfter  his  fiiU  age.  But  this  Sir  Ed:- 
mund  Saunders  said  was  not  regarded  by  the  court  ;^ 
and  it  was  his  opinion  that  the  plaintiff  might  sue  at 
any  time  within  age^  although  the  six  years  wew 
elapsed^ 

Bat»  as  it  was  observed  in  a  previous  page,  the  plain*  Privilage  of 
tiff  cannot  reply  to  a  plea  of  the  statute  of  limitations,  P*'***"**'*^ 
that  the  defendant  had  privilege  of  parliament,  there 
being  no  exception  in  the  statute  in  such  caie;  nor 
was  there  any  reason  for  such  exception,  as  the  plain* 
tiff  may  sue  notwithstanding  his  privilege,  and  con* 
tinue  the  suit  by  taking  put  an  original  writ  or  bill. . 
against  the  de£efldallt^ 

ft 

Nor  can  the  plaintiff,  who  sues  as  assignee  of  a  bank*  Bankruptcy, 
nipt,  reply  in  answer  to  a  plea  of  the  statute  of  limita- 
tions, the  bankruptcy  and  assignment,  and  that  the 
cause  of  action  arose  six  years  before  the  assignment ; 
therefore  <m  demurrer,  the  court  held  such  replicati<m 
to  be  ill.  The  reason  assigned  by  them  was,  because 
when  the  six  years  were  once  begun  the  statute  con* 
tinues  to  run,  notwithstanding  all  mesne  acts,  as, 
uftacy,  or  coverture,  &c.  and  it  would  defeat  the  sta^ 
tute  as  to  all  simple  contracts,  if  an  assignment  at  the 
end  of  five  years  and  a  half  wa$  to  set  all  at  large 
-again''.    The  only  ground  on  which  such  a  replication 

could 

•Id.    PI  Lev.  1 10.  2  Ld.  Bs^m.  1  US.  S.  P.    "i  Grsy  v.  Mendeis, 

&r.  656. 
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could  possibly  be  sustained  seems  to  be,  that  the  right 
of  action  was  transferred  by  operation  of  law  to  the 
plainti:ff  within  the  last  six  yearsj^  But  tliis  cannot 
prevail,  there  being  no  exception  for  such  cases  in  the 
statute. 

Merchants  To  a  dcclafation  in-  assumpsit,  statitig  that  the  de- 
fendant was  a  mer^^hant,  and  transmitted  certain  goods 
beyond  sea,  and  promised  the  plaintiff,  in  consideration 
of  so  much  money,  to  pay  him  the  like  sum  out  of  the 
proceeds  of  a  certain  parcel  of  the  goods,  the  defend- 
ant may  plead  the  statute  of  limitations;  for  such  a 
case  is  not  within  the  exception  in!  the  statute  as  to 
merchatnts  accounts,  which  must  be  understood  of  Aosc 
that  remain  unsettled,  and  not  where  one  certain  sum  is 
in  question.  Besides,  an  action  on  the  case  between 
mfei'chants  is  not  within  the  exception;  wliich  only  ap- 
plies to  actions  of  account;  an  a^^fiMifor  a  certain  sum 
upon  an  account  stated  therefore,  though  between 
*•»  * :  metichants,  is  not  within  the  exception';     So,  where 

the  plaintiff  declared  that  the  defendant  was  indebted 
in  d  dtrtain  sum,  for  money  recfeived  and  gobds  sold, 
a»d  iiicewise  on  ati  account  stated,  to  which  the  de- 
Ihidant  pleaded  the  statute  of  limitations,  and  the 
plaintiff  replied  that  the  money  mentioned  in  the  pro- 
mises became  due  in  trade,  and  that  the  parties  were 
merchants,  the  whole  court  gave  judgment  for  the 
defendant ;  becau  se  the  statute  only  extends  to  accoonts 
current  between  merchants,  which  remain  several  years; 
and  it  was  made  in  favour  of  trade,  that  it  should  not 
be  limited  as  to  the  times  of  balancing  such  accounts; 
but  when  once  the  account  is  stated,  it  becomes  and 

always 

'  Martyn  r.  Pelboe,  1  Mod.  71. 
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always  remains  afterwards  a  certain  debt,  which  may 
be  sued  for  in  debt;  and  therefore  the  plaintiff  shall  not 
be  allowed  to  change  his  action  in  evasion  of  the  sta- 
tu te,  which  was  only  meant  to  extend  to  actions  oi 
account;  and  it  is  immaterial  to  aver  that  the  action 
was  •between  merchants,  and  for  merchandizes,  the 
former  of  which  arguments  might  be  applied  to  any 
action  between  such  persons,  and  the  latter  being  no 
more  than  what  appears  upon  the  declaration.    It  was 
also  hinted  by  the  court  in  tlie  case  just  cited,  that  ad- 
mitting the  plaintiff's  replication  to  have  been  good 
for  the  money  on  the  account  stated,  and  that  that  part 
of  the  case  was. within  the  (Exception  of  the  statute, 
yet  when  the  defendant  pleaded  the  statute  to  both  the 
promises  in  the  declaration,  which  was  a  good  plea 
primA  facie^  the  plaintiff  having  made  one  entire  re- 
plication to  that  plea,  which  replication  was  bad  as  to 
the  indebitatus  uf^umpsit^  although  it  had  been  suffi- 
cient  as  to  the  insimul  computdsset^  yet  being  entire^ 
and  bad  in  ps^rt,  it  was  so  altogether.     And  Saunders^* 
who  argued  for  t;he  plaintiff,  says  in  his  report,  that  he 
himself  considered  that  a  fault  in  the  replication  \ 

.  It  cannot  be  doubted  but  that  a  replication  that  Pluntiff  be* 
the  plaintiff  was  beyond  sea  when  the  promises  ^^^^ 
were  made,  or  action  accrued,  and  brought,  his  ac- 
tion within  six  years  after  his  first  return,  is  a  good 
replicatioi^  to  a  plea  of  the  statute  of  limitations  in 
assumpsit;  for  the  action  clearly  is  within  the  intent 
of  the  statute^  and  the  plaintiff's  absence  within  the 
.express  words  of  this  exception  %  though  it  is  others 
wise  (as  will  be  seen  presently)  with  respect  to  the 

defendants 

•  Webber  V.  Tivill,  SSaund.  124.      ^Aidt7S4i.      ""  Rochtscbilt 
'o.  Leibman,  2  Str;  S36. 
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defendaM*^  absence.  But  if  it  appears  by  such  repli- 
cation that  the  statute  once  began  to  run  it  will  be 
bad)  for  when  once  that  is^  the  case  it  n^ver  stops; 
no  subsequent  departure  from  this  country  can  deprive 
the  defendant  of  the  benefit  of  his  plea,  and  it  would 
be  Extremely  unreasonable  that  it  should.  * 

DdenJani        If  the  plaintiff  declares  in  indebitatus  assumpsit^ 
Vyond  sea.   jgying  his  venue  in  London,  in  the  parish  of  Saint  Mary 

le  Bow,  in  the  ward  of  Cheap,  (as  is  usulil)  and  the  de* 
fbndant  pleads  the  statute  of  limitations,  the  plaintiff 
may  reply  that  the  debt  was  contracted  atTeneriffe 
beyond  sea,  to  wit  at  the  parish  and  ward  aforesaid,  and 
tliat  within  six  years  after  the  defendant's  return  from 
thence,  he  foM>ught  his  action;  for  such  departure  from 
the  plaM  in  the  declaration  is  not  material,  the  ^t 
being  transitory)  and  it  ik  well  known  that  the  parish 
and  ward  are  only  laid  for  a  formal  venue.    It  was  ar« 

■  * 

gued  that  thiA  case  was  not  within  the  exception  in 

the  statute  which  saves  the  action  till  the  plaintiff* 

jt^turas,  for  it  is  founded  on  the  return  of  the  defendant 

which  is  not  mentioned  in   the   statute.     But  the 

court  held  that  it  was  within  the  reason  and  intent  of 

the  statute,  and  accordingly  gave  judgment  for  the 

plaintiff^.    However  in  a  subsequent  case,  where  to  a 

similar'  plea  tbe  plaintiff  replied  that  the  defendant 

was  beyond  sea,  to  which  the  plaintiff  demurred,  Dol- 

ben.  Justice,  observed,  that  it  was  an*  old  question  and 

never  settled,  whether  the  defendant's  being  beyond 

sea  was  within  the  purview  of  the  act,  for  it  was  clear 

it  was  within  the  express  woixls  of  the  exception ;  but 

he 

*  The  words  defendant  and  plaintiff  are  seemingly  inserted  in  the 
.veport  by  mistake^     "^A^ven  v.  CUphatro,  1  Ldv.  143. 2  Sid.22S.  S.  C. 
.  'Com.  Dig.  tit.  action  on  case  on  assumpsit,  H.  T*  ace* 
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he  gave  no  opinioiL  But  Holt,  C.  J.  held  that  if  a 
defendant  beyond  sea  be  ottt  of  the  statute,  then  if  ht 
return  after  the  aix  years,  he  is  still  out  of  the  statute* 
The  case  was  adjourned.  Ahd  afterwards  judgment 
was  given  for  the  defendant*.  Holt/s  argument  (if  it 
may  be  called  an  argument)  indeed  seems  to  have 
begged  the  question;  though  there  appears  ample  rejt^ 
aon  for  the  opinion  he  intimated,  and  which  was  ulti* 
ttiately  adopted;  for  there  is.  certainly  nothii^  in  the 
statute  of  James  which  adverts  to.  the  defendant's 
being  out  of  the  country,  nor  was  there  the  same  reft- 
■on  for  making  that  an  exception  in  the  plaintiff's  f«/»- 
vcMT,  as  if  he  himself  be  in  Ejigland^  he  may  oommenM 
bis  action  notwithstanding  the  defeitdant's  absence,  and 
|>rosecute  him  to  outlawry ;  though  I  am  aware  it  may 
be  said  that  the  plaintiff^  whilst  himself  abseAt  from 
this  country,  may  yet  give  instructions  to  an  agent,  and 
by  means  of  a  power  of  attorney  conmience  and  pro** 
.secute  his  suit,  with  more  conveniiSDce  and  chancOt  oi 
benefit  than  when  the  defendant  is  absent  abroad,  and 
probably  has  no  effects  in  this  country. .  However  in 
pursuance  of  the  judgment  in  the  <  case  last  cited,  it 
Was  held  in  a  case  determined  shortly  afterward% 
where  an  action  was  ImMight  on .  a  bill  of  exchangie^ 
and  the  defendant  pleaded  non  assumpsit  infri  sejt 
annoSi  to  which  the  plaintiff  replied  Uiat  the  defendant 
Was  all  that  time  out  of  the  realm,  this  replication  :was  * 
clearly  bad^,  because  the  plaintiff  'might  have  taken 
out  an  original  or  latitat  against  him  in  his  absence^ 
But  by  the  statute  4  Antie^  c.  15.  s.  17*  it  was 
enacted,  that  if  any  person  or  persons  against  whom 

there 

">  Hall  V.  Wjborn,  1  SIio.  9^.  .  >  Chcveley  v.  Bond,  Cartli.  137. 
226. 
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""  there  shall  be  any  of  the  causes  of  action  mentioQed  ia 
the  statute  SI  Jac.  1.  shall  b^  at  the  time  of  such 
causes  of  action  accruing, .  beyond  the  seas,  the  plain- 
tifis.  shall  be  at  liberty  to  bring  their  actions  against 
Mch  pcmon  or  persons,  after  their  return  from,  beyond 
aea,  so  a&  they  bring  the  same  within  the  times  limited 
by  the  statute  21  Jac.   1.  c.  16. 

Action  by  :  In  one  case,  in  an  action  by  an  executor,  to  which 
suit  by  de-  ^^  defendant  pleaded  the  statute  of  limitations^  and 
«ased  within  the  plaintiff  replied  that  an  original  was  brought  by  the 

testator  for  the  same  cause,  and  returned  of  record,  jmd 
that  the  testator  died  pending  the  writ;  averring  that 
^  the  defendant  promised  within  six  years  of  the  time 

k^f  suing  it'out;  t)n  demurrer  to  this  replication,  al- 
thoilgh  it  Was  argued  that  the  case  was  within  the 
equity  of  tlie  ibuvth  section  of  the  statute,  the  court 
held  that  though  it  was  a.  hard  case,  yet  the  statute 
hkd  not  provided  for  it,  and  the  defendant  had  judg- 
tnent'.  However  in  a  subsequent  case,  it  is  put  as  a 
a  point  admitted^  that  where  one  brings  an  action  be- 
Ibre  the  expiration  of  six  years,  and  dies  before  judg- 
ment^  the  six  years  being  then  expired,  this  shall  not 
prevent  bis  executor  from  recovering  \ 

Atoinistra*  In  a  case  determined  about  the  same  time  as  Gargrave 
wlt^irTe  ^^^^  Every,  in  an  action  by  an  administrator,  where  the 
y«an.  statute  was  pleaded,  and  the  plaintiff  replied  that  the 

defendant,  on  such  a  day  and  place,  died  intestate, 
(which  day  was  above  six  years  before  the  commence- 
ment 

'Gargrave  v.  Every,  1  Lutw.  261.  Com.  Dig.  tit.  action  on  tbe  case 
v{KHi  assumpsit,  H.  7-   .^  1  Sa]k<  42J. 


'     1^   DlSCHARGEt  Tfif 

ttieiit  of  tlie  actiQn)  but  that  no  administration  was 
committed  until  the  day  in  the  declaration  mentioned 
in  stating  the  grant  of  administration,  and  that  the 
cause  of  action  accrued  to  the  plaintiff  within  six  years 
befofle  the  exhibiting  of  the  bill,  to  wit,  on  the  day  on 
which  the  administration  was  committed,  concluding 
to  the  country :  on  a  demurrer  to  this  replication, '  it 
was  argued  that  the  plaintiff  should  have  replied  ge- 
nerally, that  the  cause  of  action  accrued  within  six 
years,    without  more ;    as  he  certainly  might  have 
done^     But  this  objection  does  not  appear  to  have 
be^n  regarded;   and  it  was  held  that  the  replication' 
would  have  been  good  except  for  the  conclusion,  be- 
cause it  appeared  that  the  action  did  not  accrue  to  the 
plaintiff  before  administration  was  granted;  and  Holt, 
C.  J.  was  of  opinion'  that  the  administrator  should 
have  six  years  from  the  grant  of  it  to  bring  his  action*. 
However  the  statute  certainly  rutis  fVom  the  time  this 
action  first  accrued  to  the  deceased  in  common  cases; 
though  where  the  cause  of  action  first  accrues  ^  to  the 
administrator,  as,  by  the  receipt  of  money  to  his  use' 
aifter  the  death  of  the  intestate,  and  a  subsequent  grant 
Jf  administration,    the  administrator  may  have  sii^' 
years  from  the  time  of  the  grant  to  bring  his  action*. 
In  the  case  just  cited>   the  replication  was  held  ill 
because  it  concluded  to  the  countiy,  by  which  meani>' 
the  defendant  was  prevented  from  rejoining  any  new 
matter  to  that  alledged  in  the  replication.     The  plain* 
tiff  should  therefore  hav^  averred  the  special  matter 

of 

^  ^  Com.  pig.  tit.  action  on  the  case  upon  assumpsit,  H.  7*  *  Currjr 
««iSlephcnson,  Garth.  335.  And  see  Standford*s  case,  cited  Cro.  Jac« 
6l.  *  irf.  SSy.  4  Mod.  376.  S,  €• 
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•f  his  i^licationy  and  ccmdudedwith  a  pmyer  ^ 
judgment^  instead  of  to  the  country^. 

It  seems  that  in  an  action  at  the  suit  of  an  admini- 
strator against  an  executor,  if  the  defendant  plead 
that  the  testator  did  not  promise  within  six  years,  the 
plaintiff  may  reply  that  the  intestate,  within  six  years 
from  the  time  of  the  promise,  sued  out  an  original  in 
trespass  quare  clausum  /regit j  with  intent  to  declait 
for  the  cause  of  action  mentioned  in  the  declaration; 
that  the  testator  did  nat  appear  to  that  writ,  but  died, 
whereupon  the  intestate  prosecuted  another  writ  of  a 
similar  nature  against  the  defendant,  with  the  same 
hitent;  that  he  did  not  appear  thereto,  and  that  the 
intestate  died,  that  afterwards  the  plaintiff  sued  out  an 
original  in  tresspass  on  the  case,  as  administrator,  to 
vhich  the  defendant  appeared,  and  the  plaiutifF  therer 
upon  declared  against  him  in  the  present  action;  aver- 
ring the  writ  to  be  duly  returned,  and  continued,  &c 
for  such  a  case  is  it  seems  within  the  equity  of  the  last 
proviso  in  the  statute  81  Jac  h  c.  16.  and  the  body  of 
the  act  speaks  only  of  the  bringing  of  the  action,  which 
may  be  continued  though  the  first  writ  be  not,  and 
particularly  where  that  writ  is  abated  by  death.  Such 
oase  is  not  like  that  of  journeys  accounts,  where  the 
first  writ  ought  to  be  continued  to  the  bringing  of  the 
seomd;  because  that  is  to  bind  assets  from  the  time 
of  bringing  the  first  writ,  or  to  avoid  a  counter^^ileay. 
or  the  like.  It  was  objected  in  this  case  that  the  ori* 
ginal  writ  of  trespass  quare  clausum  f  regit  would  not 
support  a  declaration  in  assumpsit,  especially  as  the 
Writ  was  brought  in  another  county ;  but  this  excep 

tioa 
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tion  was  4iaalIowf  d,  because  the  course  of  tlie  «purt  . 
was  so*  And  the  pl^ntUf  had  judgment  by  the  opimoa 
of  three  of  thq  judges  against  that  of  Bleucow,  J. 
though  the  judgment  was  fifterw^ds  reversed  on  errpf, 
chiefly  as  it  seeips^  because  adipitting  a  clausumfregit 
to  have  been  suflUcient  to  support  the  declaration^ 
which  W9S  hard  to  maintain)  yet  it  did  not  appear  thi^t 
the  first  writ  was  ever  returned  and  continued  of  r^ 
cord,  as  was  necessary  ^ 

Not  only  in  the  above  qa$e  of  the  repUcatiQn  by  the  Conciasioa 
administratpr',  but  in  all  the  other  foregoiiig  cases  of  other^i^^^ 
special    replications   to  the    plea  of  th^  statute  of  replications, 
limitations,  there  caja  be  no  doubt  but  that  the  repli- 
cation should  be  concluded  with  a  verification  and 
prayer  of  judgment,  instead  of  to  the  country,  that 
the  defendant  may  deny  or  avoid  them*. 


Another  matter  which  may  (and  must,  unless  notice  Plea  of  mi- 
be  given  of  tlie  intended  defence)  be  pleaded,  in  disf  * 
charge  of  an  action  of  assumpsit  for  a  debt,  is  a  set 
ofF«  We  have  before  adverted  to  the  statutes  which 
authorize  a  set  off,  and  the  form  of  giving  notice  of  it 
in  this  action^;  it  will  therefore  only  be  necessary  in 
this  place  to  mention  the  difference  between  the  form 
of  ^pieu,  and  a  notice.  The  former  is  sometimes  pre« 
ferahle,  in  order  that  the  defendant  may  know  by  the 
plaintiff's  replication  the  nature  of  his  case;  and  it  is 
in  general  adopted  in  country  causes,  to  save  the  txwir 
ble  and  expence  of  proving  the  service  of  the  notice. 

Although 

•  Kinsey  v.  Heyward,  1  Lutw.  860.  See  Willes  S5S,  9*    '  ^nU  768. 
t  Com.  Dig.  tit.  action  on  tht  case  upon  assumpsh,  H.  J.  ^Ante  535, 
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Difference         Although  in  a  notice,  the  parties  mtmes  are  not  mefr- 

ticeTand"^  tioncd,  but  referred  to  by  the  word   **pliaintiC  or 

plea,  **  defendant,"  yet  in  a  plra-of  set  off  tfiey  ai«  meo- 

'tioned,  as  in  other  pleas.     Itisnot  usual  to  lay  a  parti* 

cular  day  in  the  plea,  when  the  debt  accrued^  though 

it  seems  pfoper,   as  the  debt  may  be  and  commonly  is 

traversed  or  put  in  issue 'by  the*  replication;  but  the 

common  form  is,  that  the  plaintiff  ^before  and  at 

time  of  exhibiting  the  bill,"- or  *Mssumg  the  writ^^ 

was  indebted.      The  venue  m  the  declaration  also 

should,  it  seems,    be  laid  either  at  the  beginning  or 

end  of  the  plea.    The  reason  why  it  is  not  usual  or 

necessary,  in  a  notice  of  set  off,  to  lay  a  particular  day 

or  place  is,  because  a  notice  cannot  be  traversed,  like 

a  plea. 

Statement  of      The  mode  of  stating  the  debt  in  a  plea  and  notice 
cause     ebt.  ^£  ^^^  ^^  j^  ^j^^  same.    At  all  events,  as  much  certain- 

ty  is  requisite  in  a  plea  as  a  notice;  and  it  has  been 
'  already  observed  that  in  a  notice,  it  is  not  sufficient 

to  say  that  the  plaintiff  was  and  is  indebted  in  a  cer- 
tain sum,  but  that  the  cause  of  the  debt  must  be 
ahe wn ;  and  that  with  sufficient  certainty  and  accuracy, 
to  enable  the  plaintiff  to  answer  the  defendant's  de- 
mand at  the  trials 

Any  one  good     jf  a  plea  of  set  off  state  several  supposed  causes  of 

cause  IS  suf»  - 

ficient. '       set  off  any  of  which  are  sufficrieot,    though  one  of 

them  be  not,  it  is  wrong  to  demur  to  the  plea,  the  dif- 
^ent  parts  of  which  ar^  to  be  considered  as  difier^t 
counts  of  the  same  declaration.  Thus,  ia  asauiDpsit 
tor  freight  by  the  master,  the  defendant  pleaded  that 
the  goods  were  spoilt  by  the  plaintiff's  negligence, 

lyhereby 

^Antc  357. 
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hereby  he  became  indebted  in  a  certain  8inn,  and 
that  he  was  further  indebted  in  a  similar  sum  for  work 
and  laboui:,  and  money  had  and  received,  &c.  To  this 
plea  •  the  plaintiff  demorredy  assigning  for  cause 'that 
the  damage  by  spoiling  of  the  gt^dds  was-  no  ground  of 
setoff;  but  the  demurrer  was  on  the  above  principle  ' 

over-ruled,  the  latter  part  of  the  pli^  being  good^. 
However  if  there  be  only  one  cause  of  set  off  pleaded, 
and  that  cannot  be  srupported,  the  plea  is  of  course 
bad  on  general  demurrer(24). 

If  a  set  off  be  pleaded  to  the  whole  action^  it  usually  That  debt  $rf 
states  that  the  plaintiff  is  indebted  to  the  defendant  piaiiJt^g  aa^ 
in  more  than  the  amount  of  the  damages  sustained  by  mages, 
the  former,  on  occasion  of  the  non-petformance  of  the 

promises 

^  D6ussland  v.  Thompson^  SBlac.  ftep.pIO. 

I 

(24)  KiLviNOTON  V.  Stevenson,  E.8  Geo.  3. 

Assumpsit  by  the  plaintiff  as  executor,  for  goods  of  the  testator,  In  MtioD  for 

tfoodi  toU  by 

sold  since  his  death.    Pleas  non  assumpsit,  and  a  set  off  for  a  debt  due  cxecutQr,utudi, 
from  the  testator  to  the  defendant.  Demurrer  to  the  second  plea.  cannot  tct^  a 

debt  due  fron^ 

Wallace^  for  the  demurrer,  argued  that  the  second  plea  was  bad, 
for  that  the  defendant  could  not  set  off  a  debt  owed  him  by  the  de- 
ceased >n  satisfaction  of  the  present  demand ;  as  that  would  be  alter- 
ing the  course  of  distribution,  and  he  might  be  paid  before '  creditors 
of  a  superior  nature.  The  SoKcitor  General,  who  was  to  have  argued 
on  the  other  side,  just  mentioned  the  statute  2  6.  3.  c.  22*  i.  13.  aad 
so  left  it  with  the  court 

Ter  Curiam,  The  plea  is  dearly  bad.    This  is  not  an  action  for 

(jToods  that  were  in  the  defendant's  hands  at  the  testator's  death,  in    * 

which  case  he  mi^t  set  off;  but  goods  he  has  taken  possession  of  sinct 

the  testator's  death,  in  which  case,  to  allow  the  set  off  would  be  altera 

iw<y  the  coune  of  distribution.  f 

^  Judgment  for  the  plaintiiL 

3p 
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promises  ia  the  declaration,  to  wit,  in  sudi  a  turn;  or 
else,  after  stating  the  cause  of  the  debt  intended  to  be 
set  off  merely  as  amounting  to  a  certain  sum,  the  plea 
proceeds  to  say,  that  the  money  owing  from  the  plain* 
tiff  to  the  defendant  exceeds  the  amount  of  such  da- 
mages. But  neither  of  these  averments  seems  neces 
sary,  for  the  fact  must  appear  from  the  sum  which  is 
laid  in  the  plea,  as  the  amount  cf  the  debt  due  to  the 
defendant^;  and  the  defendant  must  at  all  events  prove 
a  balance  in  his  favour,  in  order  to  obtun  a  verdict. 

^^J^V^       The  plea  also  usually  states,  that  out  of  the  sum  due 
wt's  debt.     ^^'^  owing  from  the  plaintiff  to  the  defendant,  the 

latter  is  rrady  and  MrilUng,  andoffers  to  set  off  and  al- 
low to  the  plaintiff  the  foil  amount  of  his  clamages, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided  \  This  is  the  form  of  a  notice  also.  But 
the  necessity  of  it  may  be  doubted  in  a  plea,  or  notice; 
as  it  is  not  required  by  either  of  the  statutes  of  setoff, 
and  there  is  no.  more  reason  for  expressly  informing 
the  plaintiff  of  the  object  of  the  plea  in  this  than  any 
other  case,  and  it  is  impossible  that  the  plaintiff  can 
mistake  it.  It  does  not  seem  like  the  offer  of  the 
money  brought  into  court  in  a  plea  of  tender,  which 
is  to  shew  that  the  defendant  was  always  willing  to  pay 
the  moneys  and  that  he  continued  so  at  the  time  of  his 
plea ;  for  the  offer  in  a  plea  of  set  off  is  to  allow  the 
plaintiff's  demand  on  a  future  occasion,  vis.  at  the 
triaL  However  it  is  usual  and  proper,  whether  neces* 
,  sary  or  not,  to  allude  to  the  statute  in  some  part  of 

tiie  plea,  as  no  right  of  set  off  e^iisted  at  common  law, 
It  is  usually  done  in  stating  the  offer  to  set  off  the  de* 

fendant's 

i  1  Saund.  Iro.  a.  2.    *"  See  1  East,  977- 


ylK   ]>ISCHAB6£.  773 

\  f 

ffuidaiif s  demand  against  the  plaintifTs,  at  the  end  of 
the  plea ;  the  defendant  alledging  that  he  is  ready  and 
willing,  and  by  his  plea  oiTering  to  set  6ff  and  allow  his 
demand  against  the  plaintiff's,  a^pording  to  the  form 
of  the  statute  in  such  case  made  and  pi^ovided.  The  \ 
plea  must,  of  course,  conclude  with  a  verification. 

It  is  said  in  BuUer's  nUi  prim^  that  where  the  set  off  Pnyer  to 
pleaded  is  of  an  equal  sum  to  that  for  which  the  plain-  off^^nn^ 
tiff  sues,  the  action  is  barred;  but  if  the  set  off  be  of  cesiary. 
a  less  sum,  the  defendant  must  pray  to  have  it  set 
ofT.    However  it  is  conceived  that  this  passage  must 
be  erroneous;  for  unless  the  set  off  pleaded  be  of  ai^ 
equal  or  greater  sum  than  is  sued  for,  it  cannot  with 
propriety  be  pleaded  in  bar  of  the  whole  action ;  and 
if  it  be  of  a  less  sum^  it  should,  it  seems,  be  pleaded 
in  bar  of  the  action  pro  tanto  only ;  and  with  respect 
to  the  necessity  of  praying  to  have  the  defendant's 
demand  set  off  against  the  plaintiff's,  there  does  not    ^ 
appear  to  be  any  necessity  for  such  a  prayer,  in  the  one 
case  more  thaa^the  other.    Nor  is  any  such  prayer 
usually  introduced  into  pleas  of  this  nature;  but  on]y 
the  common  prayer  of  judgment,  if  the  plaintiff  ought 
to  have  or  maintain  his  action. 

To  this  plea  the  common  replication  is  in  denial  of  General  rs* 
the  debt  intended  to  be  set  off.    The  plaintiff  may  say  JS^'  ^ 
non  indebitatus  fuit.     Or,  he  may  reply  any  special 
fact,  in  answer  ta  the  plea,  which  shews  the  contract,  ' 

under  which  the  debt  is  claimed,  to  have  been  void  or 
voidable  io  law,  or  discharged,  &c.  or  give  such  fact  in 

evidence 

>  Bal.  N.  P.  179> 
dp  8 
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evidence  under  non  indebitatus :  a  (ilea  of  set  oflT  being, 
like  an  avowry,  in  nature  of  a  declaration;  and  the 
answer  of  non  indebitatus^  like  the  general  issue  of 
nil  debet.  Th^  replication  of  non  indebitatus^ 
being  simply  in  deniiati  must  conclude  to  the  country. 

w  * 

Nul  tiel  re-  If  any  part  of  the  debt  mentioned  in  the  plea  ap- 
^  pear  to  be  due  by  redofd^  si^  if  part  of  the  debt  set  off 

be  pleaded  to  be  due  on  a  recognisance,  still  retnaining 
of  record  in  the  Exchequer,  or  other  court  of  record, 
auch  part  must  be  specisdly  answered  by  nultklre* 
cordy  which  must  conclude  as  in  other  cases ;  and  non 
indebitatus  must  be  replied  to  the  oth^r  part  of  the 
plea  only ;  for  if  it  be  replied  to  the  whote  it  will  be 
bad^  as  by  that  form  of  replyitig  the  mode  of  trial 
would  be  altered,  and  the  trial  by  the  record,  which 
is  a  matter  of  law^  referred  to  the  jury,  instead  of  the 
judge,  to  whom  it  properly  belongs^. 

Where  plea  A  replication  of  nul  tiel  record  to  a  plea  of  set  off  maj 
"me  wily  o^  concludc  with  giving  a  day  to  produce  the  record,  or 
die  defend-  with  a  prayer  of  judgment  and  damages*.  If  a  day 
"^*  be  given,  it  must  be  to  all  the  defendants,  except  the 

plea  be  pleaded  by  some  of  them  only,  and  tlien  the 
plaintiff  must  take  notice  of  that  in  his  replication; 
'  for  where  in  an  action  of  assumpsit  against  three  de- 
fendants, two  of  them  only  pleaded  a  debt  of  record 
by  way  of  set  o£^  and  the  plaintiff  replied  nul  tiel  ft- 
eordf  giving  a  day  to  those  two  defendants,  without 
entering  any  suggestion  respecting  tiie  third,  and  the 

defendant  demurred  generally  to  the  replication'';  it 

was 

»  Solomons  v.  Lyon,  1  East,  369*     •  2  B.  &  P.  303.  noiu.    *  See 
Ydv.  65.  Willes,  481.  '    ,   . 
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was  beld  that  th^  action  biding  discontiiiued^  judgnletit 
must  be  given  against  the  pkintiff ;  because  he  was, 
not  in  a  situation  to  take  advantage  of  the  badness  of 
tfae^lefendant's  plea,  arid  riot  being  in  court,  cbxild  riot 
call  upon  the  court  to  give  him  judgment  *.  Howevet 
in  the  case  cited,  leave  was  given  to  amend  on  pay- 
ment of  Costs :  and  th^  reporter  observes,  that  liad 
the  demurrer  been  of  the  sAme  term  with  the  record, 
it  «8iths  that  the  plaintiff  would  have  been  entitledj^ 
de  ^Jure,  to  enter  a  suggestion  after  the  demurrer 
joined  )  but  even  in  that  cascj  the  conrt  would  ri'cft  give 
judgment  in  his;  fkvor,  until  th^  «ug^stiori\^  en- 
tered, although  thedefb^dunt  had  committed  the  first 
fault  upon  the  records*'  '  •      ' 

t 

In  geheAl,  where  {he  plaintiff  replies  nul  tiet  recordy  in  general, 
firiviiFffa'day  to  the  defendant  for  the  production  of  ^^^^'^^^^^ 

^        *=*,      .    •^  ^       ,   *  cannot 

the  record,  that  replication  constituting  a  compleat  demur, 
issue,  if  the  defendant  demur,  the  plaintiff'  lieed  not 
join  in  demurrer ;  but  if  the  record  be  not  produced  at 
the  day  may  sign  judgment,  which  the  court  will  not 
setasfide'.  '-  *  -  .•        ; 


So,  where  part  of  the  debt  intended  to  be  set  off  is  jftmest 
pleadcjdas  due  by  deed,  it  seems  that  the "  plaintiff /^^*** 
should  reply  nan  est  factum  to  that  p^rt,  and  non  in^ 
debitatua  to  the  rel^t ;  'for  there  would  be  the  same  ob- 
jeotion  to  replying  iti>ff  Jii£ie&iVa^tf#  generally  in  such 
a  case,  as  to  pleading  nil  debet  to  debt  on  bond,  viz. 

that 

?  Tippet  V.  May,  IB.  4?  P.  411.  Ahd  tee  notes  (a)  and  (b)  thereon. 
^  Id,  note  (b)  which  cites  Woodward  v.  R^binton,  1  Str.  £K)i2.  Vin- 
cent V.  Beston,  1  Ld  lUym.  7l6.  '  Tipping  v.  Johnson,  2  B.  &  P. 
302;      . 
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that  it  would  refer  the  validity  of  the^  deed  to  iiit 

statute  of  It  ha$  been  held  that  the  statute  of  Umitiatiotis  may 
limitotiont.  j^  y^pu^  t^  ^  pl^  ^f  ^j  ^flp.  ^  ^ J  whether  it  be  ne- 
cessary or  not,  it  is  more  prudent  to  reply  it,  than  risk 
the  opportunity  of  giving  it  in  evidence  on  non  inde^ 
bitatus  I  as  the  statute  only  takes  away  the  remedy 
ibr  the  present,  and  does  not  discharge  the  debt  itself. 
It  may  perhfips  be  a  question,  whether  a  replicati<m  of 
the  aboy^  natqre  should  state  that  the  plaintiff  was  not 
indebt^wjthin  sis:  ye^s  bpfpre  th$  plea,  or  the  com- 
mencenient  pf  the  ^tioi^  i  \^at  the  latter  seems  the 
safest  mode  of  replying,  as  it  must  ipclude  the  for* 
mer  K  Yet  an  issue  upon  a  replication  in  that  form 
iound  for  the  defendfoit  might  be  deemed  imioa- 
tpri^I,  svipposing  it  to  be  necessary  that  the  debt  set  off 
should  have  accrued  within  the  last  qix  years  before  his 
plfa  was  pleadedf 

That  eon«         If  9t  the  time  of  commenciqg  the  plaintiff's  action, 
mdrmoD^^'  (which  is  the  period  to  be  regarded)  there  be  a  debt 

due  from  him  to  the  defendant,  the  latter  is  intitled, 
imder  the  statute  $  G.  %.  c.  2)2,  s.  13.  explained  by  the 
statute  8  <?,  3,  c*  S4t  s.  4.  tq  set  it  off.    No  objection 
*        arises  frpm  the  damages  being  unliquidated ;  for  that  is 
th?  case  in  all  actions  pf  {tasumpsit  wherein  damagei 
4re  clf^pd  for  a  breach  of  contract  in  non  pigment 
of  money.    The  fqrm  of  the  plea  is  an  offer  to  set 
•  p1^  and  allow,  out  of  the  debt  due  to  the  defendant, 
so  much  as  the  damages  sustained  by  the  plaintiff,  on 
account  of  the  defendant's  not  performing  his  promises, 
funounted  to}  and  in  estimating  the  plaintiff's  da- 
mages, 

•  llqnfngton  v.  S^^en^  S  Str.  1271*    ^  6  East,  3S7. 
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mages,  in  a  case  where  the  contract  is  to  pay  ready 
money,  the  jury  will  take  into  their  consideration  the 
loss  he  has  sustained  by  non-payment  of  ready  money. 
Therefore,  in  assumpsit  for  goods  sold  and  delivered, 
where  the  defendant  pleaded  a  set  oiF  of  more  mon^ 
due  to  him  from  the  plaintiff,  and  the  latter  replied 
that  the  goods  w^re  agreed  to  be  paid'for  in  ready 
money,  the  replication  was  held  bad  on  demurrer, 
being  no  answer  to  the  plea\ 


Another  plea  to  an  action  of  assumpsit  is  discharge  Insolvent's 
from  imprisonment  under  an  insolvent  debtors'  act".  ^"^'**Jl^ 
But  this  plea  is  not  in  bar  to  the  nctionj  but  rather  in  able, 
confession  of  it,  like  the  plea  of  tender ;  though  instead 
of  being,  like  that  plea,  in  mitigation  of  damages,  it  is 
in  discharge  of  the  person  of  the  defendant  from  exect^'^ 
tioh^:  therefore  it  begins  with  saying  that  the  plaintiff 
ought  not  to  have  execution  for  the  damages,  to  be  ad- 
judged to  him  in  the  action,  upon  or  against  the  person 
of  the  defendant;  and  it  seems,  in  analogy  towhat  was 
held  as  to  pleading  the  mint  act  QG.  1 .  c.  £8.  s.  11 . 
that  if  it  be  pleaded  generally  in  bar  of  the  action,  it 
will  be  bad  on  demurrer^  The  old  mode  of  pleading 
appears  to  have  been,  for  the  defendant  in  his  jplea  to 
confess  the  action  as  to  his  lands,  tenements,  goods  and 
chattels  (wearing  apjNurel,&c.  excepted^,)  But  it  can- 
not be  objected,  at  all  events  on  a  demurrer  to  the 

replication, 

^  Eland  v.  Kacr,  1  East.  37^.  "*  Lev.  Ent.  6&,  Com.  Dig.  tit. 
Pleader,  2  G.  l6.  ''T.  Jon.  l65.  *  Mayne  p.  Harvey,  2  Ld  Rayn^. 
13S3. .  y  3  Lev.  151.  iSalk.  521.  T.  Jpn*  165. 

Si>4 
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I 

seplicatioDi  that  the  defendant  iu  bis  plea  should  have 
e^pisssly  confessed  the  action*  Nor  does  there  seem 
to  be  nuich  in  the  objection;  for  not  denying  the 
action,  and  pleading  only  in  exoneration  of  thepeiseo. 
is  an. implied  confession  of  the  action'. 


That  defend-      The  first  aterment,  in  a  plea  of  discharge  under  an 

priso^er,*&c.  i^W^l^ejit  dcbtorsJ  act,  is,  that  on  the  day  mentioned 

in  the  act  (which  is  usually  confined  to  prisoners  in 
custody  on  a  particular  day)  the  defendant  was  actually 
a  prijsoner.  This  day  is,  of  course,  'material ;  and  a 
variance  from  it  will  be  fatal.  It  is  usually  shewn  in 
what  prison,  at  whose  suit,  and  for  what  cause,  the  de- 
fendant was  in  cirst6dy ;  for  it  should  appear  that  he  was 
a  person  entitled  to  take  the  benefit  of  the  act*.  Under 
•  ' '  the  statutes  16  G^o.  3.  c.  38  ^  and  34  Geo.  3.  c.  SB""- 
and  other  statutes  ^rmilarly  worded,  the  proper  form 
of  pleading  seem^  to  be,  that  the  defendant  was  actually 
in  custody  on  such  i  day,  and  was  duly  discharged  at 
the  sessions,  according  to  the  act. 

Or,  that  he     *   If  it  appear  that  the  sessions  had  a  jurisdiction,  it  is 

sufficient  toalledge generally  that  they  discharged  him; 
as  the  court  cannot  inquire  into  any  facts  necessary  to  be 
done  by  him  in  oVder  to  obtain'  his  discharge,  of  which 
iht  sessioirs  are  the  only  and  prdper  judges,'  and  whose 
judgment  therefore*  must  be  taken  to  have  been  right*. 
Biit,  as  inthe  case  \Vhere  an  imprisonment  is  necessary, 
it  must  always  be  set  forth  that  tlife  party  was  in  prison, 
in  order  to  g^ve  the  justices  a  jurisdiction,  ifcis  equally 

necessary 

*  lAd broke  ».  James,  "Willes,  201,  •  Sanders  v,  Toothe,  S  Lev.  151. 
»» Cottercl  v.JIooke,  Doug.  97^  *  Marks  v.  Upton,  rD-  and  E.  S05. 
*  Sellers  V.  Lawrence,  Willcs,  413. 
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necessary  for  him  to  set  forth  tha^t  he  surrendered  him-  ^ 
self,  where  that  is  the  case  and  sufficient  by  the  act; 
therefore  if  it  be  not  stated  in  the  pica  that  the  party 
surrendered  himself,  or  that  he  was  ever  in  prison,  but 
it  is  only  said  that  he  was  discharged  from  his  impri* 
sonment  aforesaid,  where  no  imprisonment  is  men- 
tioned before,  though  the  act  may  not  expressly .  re- 
quire tlie  defendant  to  plead  an  imprisonment  or  sur- 
render,  the  plea  is  bad,  and  the  plaintiff  may  demur 
to  it;  and  if  the  plaintiff,  instead  of  demurring,  reply 
that  the  defendant  did  not  surrender  himself  according 
to  the  act,  and  the  defendant  demurs  to  the  replication^ 
yet  the  plaintiff  must  have  judgment  \ 

« 

Where  the  defendant  pjleaded  the  statute  SO  Car.  9^  Notiet. 
which  requires  so  many  days  notice  to  be  given  tQ 
the  insolvent's  creditors,  of  his  intention  to  take  the 
benefit  Qf  the  act,  and  declares  that  he  shall  be  dis- 
charged against  such  creditors  to  whom  he  shall  give 
suqh  notiq^ ;  it  was  held  by  Holt,  C.  J.  not  sufficient 
for  the  defendant  in  his  plea  to  say,  that  be  had  given 
notice  to  ^mc  plaintiff  in  the  action  in  which  he  pleaded 
his  plea;  la^ut  he  ought,  according  to  the.  act,  to  aver 
that  he  hM  given  notice  to  the  party  at  whose  suit  he 
was  committed,  though  not  the  plaintiff;  that  being 
expressly  required  by  the  act  ^. 

in  another  case,  where  the  defendant  in  a  plea  under  Petition,  fcc< 
Hff^  sta^te  2  and  S  Ann.  c.  16.  stated  that  he  was  ac- 
tus^ly  a  prisoner  in  the  Marshalsea  on  such  a  day,  and 
was  in  due  manner  discharged  by  the  justices  at  ses- 
sions according  to  the  form  of  the  statute,  on  de- 
murrer 

•  

^  Ladbroke  v*  James,  WiUes,  199.    '  l^ne  v.  Teuse,  Skin,  352. 
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murrer  it  was  insisted  that  the  plea  was  bad,  because 

it  did  i^t  state  that  the  defendant  had  petitioned  nor 

•  shew  the  circumstances  necessary  to  entitle  him  to  the 

benefit  of  the  act';  and  although  it  was  urged  that  say- 
ing  according  to  the  form  of  the  statute  was  sufficient, 
judgment  was  given  for  the  plaintiff;  Hplt,  C.  J.  ob- 
serving, that  the  sessions  cannot  interfere  except  upon 
application,  and^  that  the  defendant  must  shew  his 
discharge  to  be  regular,  for  the  plaintiff  is  a  stranger 
to  it,  and  it  is  not  to  come  on  his  side  to  shew  that  die 
discharge  was  deficient;  therefore  the  defendant  must 
shew  the  whole  matter,  and  give  the  plaintiff  an  oppor- 
tunity of  traversing  it^.  Nor  will  the  statute  for 
the  amendment  of  the  law  4  &  5  Annt,  c.  16.  which 
declares  that  judgment  shall  be  given  as  the  right 
appears,  help  such  a  plea;  for  that^  act  only  cures 
defects  of  form  and  not  of  substance;  and  if  this 
sort  of  pleading  were  to  be  made  good  by  it,  the  court 
could  never  know  when  particular  jurisdictions  act 
ivith  authority,  and  when  not.  Besides,  such  an  ex- 
position of  that  statute  would  take  the  party's  issue 
from  him^  So  that  it  appears  that  a  plea  of  this  na- 
ture should  regularly  shew  all  things  to  have  been  done 
which  are  necessary  to  give  the  justices  jurisdiction^. 

Discharge.        Tlie  plea  next  states  the  discharge  of  the  defendant 

before  the  justices  of  quarter  sessions. '  A  mistake  in 
stating  the  caption  of  the  sessions  may  be  fatal.  But 
it  does  not  seem  necessary  to  state  the  caption  of  the 
sessions  at  length,  and  it  is  sufficient  to  say  that  the 

m 

defendant 

«  T.  Jon.  .165.    *  Turner  v.  Bcalc,  Salk.  58 J.    *  Woodrington  t. 
pevicrill,  Id.    J  Com.  Dig.  tit.  Pleader,  2  G.  l5.  pL  5. 
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defendant  was  duly  discharged  by  the  justices  at  ses- 
sions, by  virtue  of  tht  act  Nor  need  the  day  of  the 
defendant's  discharge  be  truly  shewn,  which  depends 
upon  the  evidence  of  it ;  unless  it  be  stated  as  matter 
of  description  of  the  certificate  of  discharge,  which* 
it  need  not  be.  It  appears  to  be  necessary  to  state  his 
discharge  to  be  by  virtue  of  the  act,  for  at  common  law, 
the  defendant  vras  not  entitled  to  any  such  discharge; 
unless  the  act  gives  a  particular  form  of  pleading,  in 
which  case  it  is  sufficient  to  pursue  that  form,  as,  in 
pleading  the  defendant's  bankruptcy  ^  After  stating 
the  discharge,  thei*e  usually  is  an  averment  that  th6 
several  sums  of  money  mentioned  in  the  declaration 
were  due  before  the  day  mentioned  in  the  act;  but  this 
is  unnecessary,  at  all  events  where  it  is  not  directed  by 
the  act  of  parliament,  and  the  discharge  appears  upon 
the  whole  of  the  plea  to  have  been  subsequent  to  the 
time  when  the  causes  of  action  accrued.  A  venue  seems 
to  be  unnecessary  and  improper,  where  the  sessions 
were  of  a  different  county  from  that  mentioned  in  the 
declaration. 

This  plea  concludes  with  a  verification,  and  prayer  Conclusioa* 
of  judgment,  according  to  the  beginning  of  it,  (viz.) 
if  the  plaintiff  ougfet  to  have  execution,  for  the  da- 
mages, to  be  adjudged  to  him  jn  the  action,  upon  or 
against  the  person  ot  the  defendant 

On  a  plea  of  this  sort,  the  plaintiff  may  take  judg-  Rcplicati«i 
ment  immediately';  and  he  generally  does  admit  the  plea,  ^t  of' iST 
and  pray  judgment  and  his  damages  on  occasion  of  towcfectw 
the  breach  of  the  promises  mentioned  in  the  declara- 
tion, 

^  4n^  704.    1  Clift.  £xit  15^.  Com.  Dig.  tit  Pleader,  2  G.  16. 
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tiqn,  to  be  adjudged  lo  him  to  b^  ^eyied  not  upon  or 
against  the  person  of  the  defendant^  hut  on  his  lands, 
goods  and  chattels^  according  tq  the  statute. 

•    > 

How  jodg-  A  special  execution  will  not  be  warranted  by  a 
c«  waS^r  gOTcral  judgment  If  the  defendant  chuse  to  avail 
of  attorney,    himself  of  the  act  of  parli^qienty  he  can  only  do  so  by 

pleading  it,  and  then  the  judgment  rsflist  be  special; 
whereas  if  he  do  not  plead  it,  the  judgment  must  be 
general;  but  at  all  events  the  execution  .must  follow 
the  judgment  If  a  wpxfant  of  attorney  be  given  be- 
fore the  passing  of  an  insolvent  act,  judgment  cannot 
be  entered  lip  generally  upon  it  after  the  act,  without 
giving  the  defendant  aa  opportunity .  of  pleading  in 
discharge  of  his  person,  although  the  warrant  of  attor- 
ney will  preclude  the  defendant  from  ssyring  there  is 
no  debt;  for  a  man  cannot  be  precluded  from  taking 
an  advantage  of  a  defence  which  he  had  not  at  the 
time  of  giving  the  warrant  of  attorney ;  therefore  the 
defence  as  to  the  person  and  wearing  apparel,  &c.  of 
the  defendant  must  be  put  oh  record  before  judgment, 
If  a  scire  facias  be  brought  on  the  judgment,  the  de- 
fendant can  only  plead  matters  subsequent  to  it;  but 
he  has  no  other  mode  of  availing  himself  of  the  act 
but  by  pleadii^^,  and  therefore  the  plaii^tifF„  (perhaps  on 
an  application  .to  the  court,)  will  be  permitted  to  plead 
the  act  for  him.  At  all  events,  he  may  do  so  by  the 
consent  of  the  defendant  and  his  counsel "". 

•  r 

Seplicatim  If  the  defendant  plead  his.  discharji^e  under  an  in^ 
h^^hia^  solvent  act,  the  plain  |:iff  may  reply  that  at  the  time  of 
sain.  the  discharge,  the  defendant  was  in  execution  for  more 

than  the  sum  mentioned  in  the  act;   shewing  what 

sum 

»  Buxton  «.  Mardih,  1  D.  le  E,  80. 
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sum  he  was  iti  ejtocution  far,  and  how  it  becattae  diie) 
and  pray,  to  have  judgment  to  have  execution  against 
the  defendant's  person^as  well  as  his  lands  and^goods^ 
although  the  defendant  was  not  in  execution  to  thd 
atiiount  isitated  on  the  day  mentiotied  rH  fktf  ftct,  but 

■  •  ♦ 

aft:erwardS'ahd  before  and  at  the  time  of  hie  discharge"; 
This  was  holden  to  take  a^^*ay  the  benefit  of  the  in- 
solvent act  30  Car.  S.  Accoixlingly  the  plaintiff  had 
a  getleral  judgment  a^aiiist  tlie  defendant  by  the  opi'^ 
nion  6f  the  Whole  court,  on  the  first  opening  of  th* 

matter,  without  any  doubts 

« 

If  the  plaintifi^  U^^nur  to  a  plea  of  the  defendant's  Efiectof  de- 
discharge  under  an  insolvent  act,  which  shews  all  the  5^'  ^^ 
circumstances  necessary  to  entitle  him  to  his  discharge, 
yet  he  bhall  in  general  have  judgment,  but  not  execu- 
tion against  the  defendant's  person ;  for  the  demurrer 
confesses  his  discharge^. 

0 

The  form  of  pleading  the  defendant's  discharge  un-  Discharge 
der  the  compulsive  clauses  in  an  insolvent  debtors'  act,  under  com- 

pulsive 

is  nearly  the  same  as  that  above  noticed.     It  is  usual  clauses. 
however  in  such  plea  to  state  that  the  defendant  was 
discharged  before  the  justices  at  quarter  sessions,  at    . 
the  request,  and  by  the  compulsion  of  the  person  by 
whom  he  was  detained  ^«    . 

Similar  to  the   plea  of  the  defendant's  discharge  As  a  fugitive* 
under  an  insolvent  debtors'  act,  is  the  plea  of  his  dis- 
charge as  a  fugitive;  which  begins  like  the  two  former 
pleas,  with  saying  that  the  plaintiff*  ought  not  to  have' 

execution 

«»  Smith  v.Prickman,  T.  Jod.  SOS.     •  Id.    p  Day  v.  Coppleston,  T. 
Jon.l65.    ^3  Went.  197. 
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executioa  «|;ainat  the  defendaat*s  perscm;  and  states 
that  the  cajuses  of  action  accrued  before  the  day  men* 
tioned  in  the  act,  that  the  defendant  was  actually 
abroad  on  that  day,  as  a  fugitive  for  debt,  and  wai 
a  person  within  the  intent  and  meaning  of  the  act,  in- 
titled  to  take  the  benefit  of  it  as  a  fugitive;  that  he 
afterwards  on  such  a  day  returned  into  this  kingdom, 
and  surrendered  himself  to  a  proper  prison^;  and 
was  afterwards  discharged  by  the  justices  at  quar« 
ter  sessions.  The  plea  concludes,  according  to  the 
beginningi  in  the  same  way  as  a  plea  by  an  insolvent 
debtor.  If  the  plaintiff  shew  that  the  defendant  had 
returned  to  this  kingdom  above  a  year  before  he  sur 
rendered  himself,  though  the  plaintiff  upon  his  return 
arrested  him,  he  may  demur;  for  the  defendant  ought 
to  surrender  himself  in  a  reasonable  time,  and  not  lay 
by  in  gaol,  but  bring  his  habeas  corpus  \ 

RepHcatioq,       In  an  action  against  a  person  surendering  under  an  adt 

of  parliament  as  a  fugitive,  whose  future  effects  re- 
main liable  to  the  payment  of  his  debts,  like  an  insolvent 
debtor's,  upon  his  pleading  his  surrender  the  plaintiff 
may,  in  his  replication,  take  judgment  of  his  demand 
to  be  levied  of  those  effects  \ 


Court  of  re-       Another  plea  in  assumpsit  is,  that  the  plaintiff  ought 
quesu  acts,     ^^  j^^^y^  g^^^j  f^^  j^jg  ^j^j^j.  jjj  ^  court  of  requests;  but 

where  plead-  ... 

able.  .this  is  no  plea  to  a  count  for  unliquidated  damages, 

sustained  by  the  defendant's  non  performance  of  a  spe- 
cial 

"^  Sec  2  Blac.  Rep.  970.    *  Knight  v.  Preston,  «  Wih.  335.     *  MU 
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cial  contract    Nor  can  the  defendant  plead  a-  court  of 
requests  act  in  bar  to  an  action  brought  in  any  of  the 
superior  courts,  unless  the  act  contain  a  general  prohi*^ 
bitory  clause,  that  no  action  shall  be  brought  for  anyr 
debt  recoverable  in  the  court  of  requests  against  any 
person  within  the  jurisdiction  of  such  court,  in  any 
other  court.    But  there  is  such  a  clause  in  the  court 
of  requests  acts  for  Westminster,  the  Tower  Hamlets, 
and  the  Isle  of  Ely;  though  uot  in  those  for  Londoui 
Middksex,  or  Southwark;  in  which  latter  cases  the 
proper  mode  of  taking  advantage  of  the  acts  is  by 
suggestion "",  which  may  be  traversed "";  whereas  in  the 
former  of  the  above  cases  the  only  mode  is  by  plea^ 
and  not  suggestion''.    There  being  a  general  prohibi* 
tory  clause  in  the  court  of  requests  act  for  the  isle  of 
Ely,  1 8  Geo.  3.  c.  36.  and  that  act  giving  no  particu* 
lar  form  of  plea,  it  may  either  be  pleaded  specially,  or 
the  facts  which  bring  the  case  within  it  may  be  given  in 
evidence  under  the  general  issue  \    This  plea,  though 
Usually  pleaded  in  bar,  bears  a  great  resemblance  to  a 
plea  in  abatement  to  the  jurisdiction  of  the  cour^  as 
the  object  of  it  is  to  compel  the  plaintiff  to  take  hi$ 
remedy  in  another  court;  for  where  the  defendant  can 
avail  himself  of  this  plea,  the  plaintiff  may,  in  gene- 
ral, afterwards  sue  for  his  debt  in  the  court  of  re- 
quests, notwithstanding  judgment  be  given  against 
him  on  the  defendant's  plea.  - 

The  Westminster  court  of  requests  act  gives  a  fonn  How  West- 
of  the  plea,  under  which  advantage  is  to  be  taken  of  pi^^wt!^ 
that  act.    The  8th  section  provides  that  if  any  action 

of 

''SH.B.S50.     «1N,  R.15tf.     ""dD.  &E.45S.     »  Parker  «. 
Eldiog,  1  East,  352. 
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df  debt,  or  on  the  case  upon  ah  assumpsit,  for  iibt  reco- 
very of  any  debt,  be  sued  or  prosecuted  against 
any  person  or  persons  in  any  of  the  king's  courts  at 
Westminster,  or  elsewhere  out  of  the  court  <^  requests 
for  that  place,  and  the  plaintiff  shall  declare  for  any 
sum  of  money  not  amounting  to  the  sum  of  40f.  the 
defendant  may  plead,  generally,  in  bar  of  such  action, 
that  at  the  time  of  commencing  it,  he  was  inhabitant 
and  resiant  within  the  city  and  liberty  of  Westminster, 
or  that  part  of  the  duchy  of  Lancaster  which  adjoins 
thereto,  and  was  liable  to  be  warned  or  summoned  be- 
fore  the  said  court  of  requests,  without  pleading  any 
other  matter  specially ;  and  in  case  the  plaintiff  in 
such  action  shall  declare  for  the  sum  of  40^.  or  any 
larger  sum,  ibe  defendant  may  plead  generally, 
over  and  above  such  matters  as  aforesaid,  that  the  (k- 
fendant  was  not,  at  the  time  of  commencing 'such 
action,  indebted  to  the  plaintiff  in  any  sum  or  sums 
,  of  money  amounting  to  the  sum  of  40^.;   withoat 

pleading  ^any  other  matter  specially.  Therefore  it 
seems  unnecessary,*  in  pleading  this  act,  even  to  say 
that  it  is  pleaded  by  virtue  of  the  statute^. 

Actionmnon*     The  legislature  having  by  this  section  enacted  that 

the  defendant  may  plead  generally,  in  bar  of  the  ac- 
tion, the  practice  ist  to  plead  that  the  plaintifT  ougbt 
not  to  have  or  maintain  his  action,  as  in  other  cases; 
but  the  plea  being  in  nature  of  one  to  the  jurisdiction 
•  ^  of  the  court,  the  more  proper  form  seems  to  be,  tfiat 
die  plaintiff  ought  not  to  have  or  maintaJn  his  action 
in  the  court  in  which  the  plaintiff  has  sued;  espe- 
cially as  the  9th  section  of  the  act  expressly  declares 

that 

yJnit  70^,  S.  781. 
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liiat  4ke  plamtiif  may  prosecute  the  defendant  in  the 
court  of  requests,  notwithstanding  judgment  obtained  - 
against  faira  on  the  defendant's  plea. 


It  seems  unnecessary  to  say  that  the  plaintiff  com*  That  suit  wag 
m^iced  his  action  after  the  time  of  passing  the  act,  ^^^^q^ 
unless  tihe  plaintiff  make  the  time  of  the  conunemie^* 
ment'Of  the  action  material^  by  stating  that  it  wast 
commenced  before  the  act! ;  in  M^iich  ease  itmay  be  iu.* 
well  fiiT  the  defendant  to  -^hewi  the.  coiitmry,  to  pre* ' 
dude  the  necessity  of  .a  special/re^ilieatiob. 


1;  1 


But  where,  an  act  of  parliament  gives  a  general  form  Difference 
of  pl«^  it  may  be  pleaded  vepbatitUy  ^without  iu^  in-  ^^^^ 
troduction  or  explanation,  unlcisa .  the  act  be  obscure 
and.  unintelligible  s  ibr  othennl^ise  it  would  be  useless 
to  enact  that  the  defendant  may!  plead   generally: 
though  where  the  act  has  a  prohibitory  clause,  butgives 
no  fearm, .  the  plea  must,  it  seeins,  shew  that  the  de«* 
fendaakt  was  subject  ta  the  process' and  jurisdiction  4if 
the  court,  specially ;  andbei  pleaded,  vigor e  statuti;\ 
for  the  reasons  mentioned  in  considering,  tlie  fotm  :o&    . 
stating    the   defendant's    dischargb  under  insolveixt. 
debtofs'  acts^ 


« t 


These  aeta  of  padianlient  provide  as  well  for  Casei<wiiei«  k 
where,  vpon  the  face  of  i  the  dedarataon,  it  apj^krs  ^^^'^ 
tliat  the  plaintiff  claims  less  than  40^.  as  •  where  hexlaimd. 
claims  a  larger  sum.    The  form  prescribed  is  the  same 
in  both  cases;  except  that  in  the  latter  an  averment 
is  necessary,  that  the  defendant  was  not,  at  the  time 
of  the  commencement  of  the  action,  indebted  to  the 

plain^ff 

■  Jntt  781. 
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fldintiS  in  Any  sum  or  sums  of  moaey  amoimtiag  to  the 
slim  of  AQs.  The  plea  in  each  case  ought  to  coa* 
elude  with  a  verificationi  and  prayer  of  judgment,  ac* 
cording  to  the  beginning. 

Gehttalor        The  Westminster  act,  SSG.  S.  c.  ST.  s.  SL  sxj% 
iS^onT     ^^  ^  plaintifF  shall,  &r .  mdjr,   reply  generally  to 

the  plea,  and  deny  die  mattaen  pleaded.  Where  the 
act  pleaded  gives  a  compendious  form  of  replioatioo, 
itis  sufficient aftwuys  to  reply  in  the  words  (^  the  act; 
but  such  words  as  above  ^ipear  to  give  the  plaintiff 
liberty  to  make  a  special  replication,  if  it  become  ne* 
cessary ;  as,  if  the  time  of  the  comsienjoenrent  of  die 
actioii  be  material,  in  which  case  he  may  reply  q^e- 
dally,  and  shew  when  he  sued  out  process,  as,  inavm* 
ing  a  plea  of  tender.  However  in  common  cases,  it 
if  usual  for  the  plaintifF,  either  in  the  words  of  the 
plea,  to  deny  that  at  the  time  of  the  conmiencement 
of  the  action,  the  defendant  was  an  inhabitant  widua 
Hie  jurisdiction  of  the  court  of  requests,  and  liable  to 
be  msamed  and  summoned  before  such  court;  or,to8ay» 
ftat  the  defendant  at  the  time  of  commencing  the 
action  was  indebted  to  the  plaintiff,  on  account  of  the 
causes  of  action  declared  on,  to  the  amoiyxt  of  the  sum 
mentioned  in  the  act^  and  upwards;  and  conclude  te 
,  the  coantry> .  Nor  does  any  venue  seem  necessary  ia 
awqhf  repUcatiOfi;  aa  it  ia  merely  afltonatoyof  the 
,,     :*^lvatiQ«. 


«.«#!• 
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CHAPTER  XXI. 


9V  YLHAS,   &C.    B7  AND  AGAINST  EXECUTORS   AN2> 

ADMINISTRATORS. 


TN  actions  by  or  at  the  suit  of  executory,  &c*  the  Pleadiitf  b  . 
-*-  defendant  may  plead  any  matter  which  vi^uld  haye  ^^Jf^>^ 
been  a  good  answer  to  the  action^  if  it  had  been  &c. 
brought  by  the  deceased ;  and  some  have  thought  that  ^ 

the  plaintiff's  ability  to  6ue  may  be  <^ned  in  question, 
as  if  he  were  suing  in  his  own  right,  by  pleading  his 
alienage  or  outlawry,  &;c.  because  the  money  recovered 
will  be  in  his^  power ;  though  this-  opinion  seems  to  be 
erroneous  *.  The  defendant  however,  in  such  actions, 
may  put  iti  issue  the  representative  cliaracter  of  the 
plamtiff,  as, .  whether  he  be  executor,  or  administrator. 

Executors  or  admimstrators  may  plead  whatever  What  «xecu. 
their  testator  or    intestate   might    have   done ;    as  pi^^  ^  ^' 
f hey  stand  ip  his  place,    and  represent  him   in  all 
his  personal  contracts.     As  the  testator  might  have 
pleaded,  sq  may  they    plead,  in  denial,   avoidance, 
performance,    excusie  of  performance,   or  i^ischarge 

of 

3   £  S 
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of  the  promises  in  the  declaration.  Besides  wludi, 
there  are  many  pleas  which  execdtors  and  admini- 
strators may  plead,  that  are  different  from  any  other 
pleas,  not  only  in  denial  of  their  representative  cha- 
racter, but  also  the  sufficiency  of  assets ;  as  they  are 
chargeable  only  in  respect  of  the  assets,  or  personal 
estate  of  the  deceased  whom  they  represent  (25).  In 
actions  by  and  against  executors  or  administrators, 
the  defendant  may  plead  in  abatement,  or  bar,  as  in 
other  cases ;  but  the  consideration  of  such  pleas  ai 

may 


(26).  Garnons  v.  Hesketh,  E.  22.  Geo.  3. 

ITexetnior  plead  Assumpsit'  against  executor.  Fleas  ^on  isAmpdty  and  plem  admi' 
cKivUltbtiwr  nutraoit.  The  first  issue  was  found  for  the  plaintiff,  and  the  secooo 
aim  be  fooAd  ^^^  ^^^  defendant.  On  a  question  to  whom  the  postea  should  be  k- 
Su«i"to'*ihe*"'  ^"^^^^  ^®  court  desired  the  cases  to.be  looked  into;  and  they  now 
fB^  ordered  the  postea  to  be  delivered  to  the  dpfcndant,  on  the  authority 

of  a  case  in  Rol.  Abr.  929*  &nd  another  read  by  BuUer»  J.  in  M.  iS 
Geo*  8.  where  there  were  four  pleas,  one  of  them  ne  unqves  execntoff 
and  all  found  for  the  plaintiff  except  the  pUne  admimHrmnt^  tad 
judgment  for  the  defendant 

CocKtox  V.  O&xiTKWATEK,  2S  Qco.  3.  S- 1^;    ' 

'  Assumpsit  against  aaexe^tory  on  pK>miBes'by  the  testator,  aad  bjr 
himself.  Pleas  non  assnmpsitf  and  plene  administravit.  The  first  of 
i^hich  was  found  for  the  plaintiff,  the  s^ond  for  the  defendant 


\'- 


Bover  moved  that  the  poi/ec  might  be  delivered  to  the  defendsat 
He  cited  HoUingshed  v.  Mayo,  l^Geo.  S,  and  Hesketh  9.  Gamoos, 
E.  22  Geo.  3. 

ButLER.  J.  also  referred  to  Winnal  v.  Ilushbnry»  M.  19  G«o.  1 

and  said,  that  there  w<^re  other  cases  on  the  subject,  and  die  poioC 

was  completely  settled.    The  court  therefore^  in  the  first  instmce 

made  the 

Rule  absolute. 
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Shay  be  pleaded  in  abatement  is  not  the  subject  of  the 
present  enquiry,  except  as  it  may  incidentally  be- 
come so. 

»■ 

There  being  some  difference  between  the  form  of  Pleading  by 
pleading  in  bar  to  actions  of  assumpsit  brought  against  anTadmini- 
executors,    and    to   those  brought   against   admini-  strators, 
Btrators,  though  in  most  respects  it  is  the  same  in  both 
cases,  each  will  be  distinctly  considered;  and  first  the 
form  of  pleading  in  bar  to  an  action  of  assumpsit  against 
executors  will  be  taken  into  consideration,  which  almost 
includes  that  in  actions «  against  administrators ;  after 
which,  such  observations  will  be  made  as  are  peculiarly 
applicable  to  pleas  by  the  latten 

An  executor  or  administrator  may  plead  the  same  That  lesta^ 
bar  as  his  testator  or  intestate  might  have  done,  as,  ^^^1^^^^ 
that  his  testator  or  intestate  did  not  undertake  or  pro* 
mise^  as  the  plaintiff  has  complained ;  and  conclude 
to  the  country*  If  he  says  non  wsufnpsit,  gene-* 
Tally,  it  is  good;  for  it  3hall  be  iieferred  to  the  tes« 
tator,  &c.  when  all  the  promises  in  the  declaration  are 
stated  to  have  been  made  by  hi^i^ 

But  where  the  cause  of  the  bar,  if  it  were  a  good  O^^*^  <>' 

testator  vfCm 

one,  existed  in  the  life-time  of  the  testator  or  intes* 
tate,  and  he  could  not  have  pleaded  it,  it  is  no  plea 
for  his  executor  or  administrator.  Therefore,  as  a 
defendant  cannot  plead  his  own  disability  by  out- 
lawry, so  n/eitber  pan  aij  ex^utor^,  or  jidministrator', 

plead 

^  Pom.  Dig.  tit.  Pleader,  2  D,  S.  ^  Browning  v.  Litton^  1  Lev.  184. 
1  Sid.  292.  S.  C.  Et  vide  ante  533.  *  Shaw  v.  Cutteris,  Cro.  Eliz.  S^Ot 
'  Buller  V.  Gervis,  flut.  53.  Ante  6b6. 
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Ne  vnques 
executor^  &c« 


plead  that  his  testator  or  intestate  wsa  cmtlawed*   Be* 
sides,  there  may  jbe  e&cts  not  forfeited  hy  the  outlawiy. 

To  an  action  against  one  named  as  executor,  he  may 
plead  in  bar  that  he  never  was  executor  ^  nor  ever  admi* 
nistered  as  such;  which  is  the  usual  and  proper  ferm 
of  pleading^  This  plea  concludes  With  a  verifica^ 
tion*;  for  although  the  ^.llegation  ai:  the  beginning  ci 
the  declaration  in  the  King's  Bench  by  bill^  that  the 
defendant  is  executor  or  adininistrator,  without  more; 
is  traversable  (the  word  eaistente^  being  understoodi 
which  constitutes  a  good  averment^;)  the  plea  of  ju 
unquts  ejftcutor  is  not  a  mere  denial  of  that  fact,  but 
introduces  another,  namely,  that  the  defendant  did  oot 
administer.  And  the  allegation  of  this  is  necessary,  it 
not  being  enough  to  say  that  the  defendant  never  was 
executor ;  for  although  there  was  no  will,  yet  if  the 
defendant  intermeddle  with  the  deceased's  goods,  Gt 
act  as  his  executor  (eycept  it  be  merely  in  acts  of  n^ 
cessity,  or  humanity,  as  locking  up  the  effects,  or  bu- 
rying the  corpse  of  the  deceased  ^)  he  shall  be  charged 
as  ^secutor  de  son  tort ;  and  the  plaintiff  may  name 
him  as  executor,  generally,  and  give  the  intermeddling 
in  evidence.  Therefore  the  plaintiff  ought  to  have  an 
opportunity  of  shewing  that  the  defendapt  was 
chargeable  as  executor  de  3on  tort  by  bis  administra* 
tion  of  the  effects,  or  other  improper  interfbrence  a 
4Sxec!Litor.  . 


Renoncia-     .    If  the  defendant  do  not  prpve  the  will,  or  inteimed- 

pnlbate!^'*    die  ^ith  the  goods,  he  may  plead  that  he  renounced, 

and 

9  Com.  Dig.  tit  Pleader,  8  D.  7.  *  Wept  Off.  Ex,  302.  *  Hani' 
Eiii.105.  ^  Holiday V. F^etcbcr,  Str, 781^ e. .  ^Stokes P. Porter- 1>7* 
}66. 
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and  that  no  goods  have  come  to  his  hands'. 

it  seems  that  he  cannot  plead  that  he  renounced  onlj; 

for  an  mtermeddling,  without  probate^  will  charge 

him*. 

If  two  be  appointed  executors,  and  one  prove  the  After  pro* 
will,  in  the  name  of  both,  against  the  consent  of  the  of  ^wal*^* 
ether,  and  af^rwards  an  action  be  brought  against  both,  cscmtori. 
as  executors,  it  is  said  that  the  one  who  did  not  prove 
may  plead  ne  ungues  executor^  and  that  he  n^ver  ad- 
ministered as  such;  and  clearly  the  probate  does  not 
make  him  executor  in  such  case".    But  Wentworth 
thinks  that  instead  of  pleading  ne  unques  executor^  ' 
the  special  matter  should  be  shewn  ^    He  who  proved 
the  will  cannot  plead  ne  nnques  executor,  notwith* 
standing  he  did  not  otherwise  administer  than  by  the 
probate,  for  that  is  of  itself  an  administration';  though 
it  has  been  thought  otherwise  if  he  does  not  meddle 
with  the  goodsj  and  that  the  probate,  being  an  act  autho^- 
rized  by  the  spiritual  court,  shall  not  estop  hiifi.    How- 
ever it  seems  to  be  admitted  that  it  shall,  when  he 
pays  the  fees  of  the  probate  out  of  the  goods  of  th^ 
testator,  though  if  he  do  not  pay  them  out  of  the 
testator's  goods,  it  may  be  otherwise\ .  The  intend* 
m^ut  seems  to  be  that  he  so  pays  them. 

If  the  defendant  be  sued  as  executor,  and  in  fact  Administis^ 
he  be  an  administrator,  but  not  executor,  he  cumot  ^^'^  ^*  "•^ 

'  '  ,     executor. 

plead  that  he  was  administrator,  and  not  executor  m 
bar;  for  if  an  action  be  afterwards  brought  against 
him  as  administrator,  he  may  plead  the  recovery  against 

him 

1  Com.  Dig.  tit.  Pleader,  2  D.  7-  "  12  Mod.  471-  Et  vide  mUt  792% 
f2H.S.  ll.a.    •  Went.  Off.  Ex.  42«    9 Id.    «  27  H.  8. 11.  a. 
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Mm  as  ocecutor %  But  he  may  plead  it  m  abatements 
Anotlier  reasoa  why  it  may  not  be  pleaded  in  bar  seems 
to  be,  that  every  executor  13  an  admiiustratory  though 
every  administrator  is  not  an  executor,  notwithstanding 
he  hath  the  office  and  quality  of  an  exiecutor ;  he  not 
being  co^8tituted  in  the  samenka^er^ 

Stf^lieatiMi  To  a  pl^a  in  bar  of  ne  ungues  executor^  or  the  like^ 
wecLor^c.  ^^^gativing  the  administration  oC  any  efFects,  the  plain- 
tiff may  reply,  that  at  the  time  of  exhibiting  the  bili^ 
or  issuing  the  writ,  or  commencing  the  suit,  the  de- 
fendant was  executor,  or  administered  divers  goods 
which  were  the  testator's  at  his^  death,  as  bis  execu- 
itor\  It  seems  that  .either  of  these  facts  is  sufficient; 
as  the  defendant  is  liable  without  administradon  if  he 
prove  the  will,  and  iK^ithout  probate  if  he  administer; 
^nd  whether,  die  defoidant  be  executor,  and  whether 
he  administered  as  such,  are  distinct  facts.  It  is  not 
necessary  to  state  what  goods  the  d/^foa^dant  admi- 
nistered, or  their  value;  for  the  nature  or  value  of  the 
goods  can  be  in  nowise  material,  except  upon  a  plea  of 
plen^  adminisiraoitj  or  the  like.  If  the  plaintiff  re- 
plies that  the  defendant  administered,  a  venue  should 
be  laid  in  the  replication^  though  it  is  alledged  in  the 
;     declaration  that  the  defendant  is  executor;  for  the  fact 

t 

of  his  having  administered  is  that  to  be  tried*.  But 
a  conclusion  to  the  country  is  proper ;  as  such  a  repli* 
cation  is  a  mere  denial  of  the  fact  in  the  plea. 


pose 


Executor  for      If  the  defendant  be  charged^as  executor,  generallyi 

p^!*^  ^"^    ^^  *^?  M  ^^^y  ejcecutor  for  a  particular  purpose,  he 

should 

'  Harding  v.  3alk|1,  ^alk.  ^^.  "  Bom^f  v.  Cook,  5  Mod,  145. 
«  Went.  Oflf,  Ex.  302.  ^  Hans.  Ent.  105.  Win.  Ent.  341,  •  Set 
Knighton  v,  Mortoni  3  Ley.  SH* 
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should,  it  seems,  plead  that  fact,  and  shew  that  he  ad- 
ministered accordingly ;  negativing  that  he  is  exe- 
cutor for  any  other  purpose^  or  that  he  administered  iti 
any  other  manner  than  that  alledged  in  the  plea. 
Such  a  plea  must  confess  some  manner  of  justifiahle 
administration,  otherwise  it  will  be  bad ;  therefore  the 
defendant,  being  sued  as  executor  to  A.  R  cannot 
plead  that  A:  B.  made  his  in&nt  son  his  executor,  and 
committed  the  custody  of  such  son  and  his  effects  to 
the  defendant  during  his  minority,  to  be  accounted 
for  by  him  to.  the  son  at  his  full  age,  and  that  admini* 
stration  was  notwithstanding  committed  by  the  Lord 
Mayor  to  C.  D.  during  the  son's  minority,  and  that  the 
,  -defendant  had  accounted  for  such  goods  ajs  came  to  his 
hands  to  the  administrator;  with  a  traverse  that  he  was 
ever  executor  to  A.  B.  or  ever  administered  his  goodfi 
in  any  other  manner.  For  the  inducement  to  the  tra- 
verse does  not  confess  any  maimer  of  justifiable  admi- 
nistration, as  it  does  not  say  that  the  goods  which  came 
to  his  possession  were  par^  of  those  devised  to  the  de- 
fendant, and  then  he  had  no  colour  to  meddle ;  and  if 
that  had  been  shewn,  it  does  not  appear  that  he  took 
such  goods  into  his  custody,  to  preserve  and  keep  them 
for  the  infant's  use  until  his  maturity,  and  then  to  make 
an  account  of  them  to  him,  but  that  he  had  accounted 
for  them  to  the  administratbr,  and  so  had  not  pursued 
his  authority  either  in  keeping  or  accounting  for 
themT, 

Plene  administramt  must  be  pleaded  where  therie  i$  PUne  adnd^ 
a 'deficiency  of  assets;  for  pleading  to  the  merits  is  an  ^^[^^ea<U 
admission  that  there  is  no  such  deficiency^  as  much  as  able. 

suffering 


Barham's  case,  Sav.  121« 


•  t 
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suflfering  judgment  by  default  or  confession.  So,  if  In 
-executor  or  administrator,  pending  an  action  against 
him,  suffer  judgment  in  anodier  action,  and  do  not 
plead  H  as  he  may,  it  is  an  admission  of  further  assets 
than  will  satisfy  the  judgment  confessed^. 

Tka  by  se-  If  several  executors  or  administrators  be  sued,  and 
ton,  tec.  ^^^y  ^^^  a^ppear  and  plead  plene  administraveruni^  and 
*the  jury  find  that  one  of  them  had  such  a  sum,  asd 
another  of  them  a  less  sum,  and  that  the  other  defend- 
ants had  no  assets,  yet  the  judgment  will  be  against  all 
the  defendants  de  bonis  testatoris ;  and  if  it  be  against 
those  defendants  only  who  have  assets,  it  will  be  erro- 
neous^.  So,  if  one  of  several  executors,  &c.  be  out- 
lawedj  and  plene  adminUtrmcrunt  be  pleaded  in  the 
name  of  all,  and  assets  found,  the  judgment  shall  be 
against  all  of  them ;  for  the  debt,  de  bonis  testator^ 
and  the  costs,  against  him  alone  who  pleaded  \  fiut 
if  the  executors  or  administrators  plead  pltne  adminir 
stravit  severally  by  several  attomies,  and  the  jury 
find  that  one  of  them  had  assets,  and  the  other  not, 
the  judgment  shall  be  against  him  alone  who  is  found 
to  have  assets,  and  the  other  shall  go  quit\  There- 
fore in  such  case  it  seems  advisable  for  the  defendants 
to  plead  severally.  One  principle  on  which  the  above 
distinction  may  proceed  is,  that  where  several  de- 
fendants join  in  pleading,  they  must  make  oiit  a  joint 
defence  as  to  all  of  them,  or  fail  altogether,  especially 
where  the  plea  consists  of  a  joint  act,  pleaded  to  havl 

been  done  by  all,  as  their  joint  admi^isfiratioii. 

An 

'  Rock  V.  Lrighton,  1  Salk.  310.  Com.  Dig.  tit.  Pleader,  t  D-  9- 
And  see  Skclton  «,  Ilawling,  1  Wils.  25S.  y  Nevell  v.  Delaban,  1 
Rol.  Abr.  929.  pL  4.  *  Partridge's  case,  Id.  928.  pi.  5.  *  Bdlcw  v. 
Jackson,  Id.  929 •  f^*  ^% 


BY  AND  AGAINST  EXECUTORS^  &C.  VS9 

An  executor  may  plead  in  bar  pUne  adminisirmit  General,  or 
generally ;  or  specially ^  that  he  h^  fully  acjpiumtexed  ^^^j^^a. 
except  a  certain  sum  of  nK)ney,   or  certain  gooda,  ^^* 
which  he  may  confess  to  be  liable  to  the  plainttfi^ 
claim ;  or  he  may  insist  that  the  plaintiif  haa  no  right 
to  them,  on  the  ground  of  their  being  covered  by 
other  previous  and  superior  claims. 

But  this  is  no  plea  where  the  executor  is  sued  in  his  Wliete  not 
own  right;  although  perhaps  it  may  bq  pl^ded  where  P  ^  •  *• 
he  is  sued  as  executor,  notwithstanding  he  be  charge 
able  otherwise,  viz.  as  assignee  of  a  lease*".;  for  in  the 
first  case,  the  plaintiff  has  nothing  to  do  ^ith  the  as- 
sets, and  in  the  second,  he  ought  to  be  bound  by  his 
election. 

The  form  of  the  general  plea  of  plene  adimnistrmit  Form  otg^ 
is,  that  the  defendant  has  fully  administered  all  and  ^  ^ 
singular  the  goods  which  belonged  to  the  deceased,  at 
the  time  of  his  death,  and  which  have  ever  since  come 
to  the  defendants  hands,  as  executor,  to  be  admi'- 
nistered  ;  and  that  he  has  not,  nor  at  the  time  of  exr 
hibiting  the  bill,  (or  issuing  the  writ,  or  the  .com«- 
mencement  of  the  suit),  nor  at  any  time  since,  had, 
any  goods  or  chattels  which  belonged  to  the  deceaacd, 
at  the  time  of  his  death,  in  his,  the  defendant's,  hands 
to  be  administered,  whereby  he  could  have  paid  plain- 
tiff his  demand,  or  imy  part  thereof.  On  the  different 
parts  of  this  form,  the  following  points  occur. 

If  the  defendant  plead  plene  administraoit  only,  and  Must  nega- 
do  not  shew  that  he  has  not,  nor  at  the  time  of  the  cominence* 
commencement  of  the  suit,   had  any  goods,  &c.  his  "*®^t  of  mu 

plea 

>  Ppm.  Dig.  tit.  Pleader,  2  D.  9*    <  Butkley  v.  Pirk,  1  Salk.  317. 


Wf  '  FLEA9,  &C.   IX   AS9UMP8ir» 


•  f 


.'       > 


ptn^^iU^be  b^d {'  fbr  the plene  adtiunisiravit  refers  to 
*tlie  time  of  the  plea  pleaded,  and  he  might  have  paid 
debts  upon  simple  contract,  without  suit,  after  the 
commencenient  of  the  action  and  before  plea,  which, 
if  issue  wei^e  joined  upon  his  administration  as  pleaded, 
he  might  give  in  evidence  upon  the  trial ;  and  there- 
fore the  plaintiff  has  no  other  remedy  in  this  case,  but 
to  demur  *^.  So,  if  the  defendant  plead  that  he  has 
no  goods,  without  more,  it  will  be  bad,  for  the  same 
reason  ^  'But  it  is  sufficient  to  plead  no  assets,  at  the 
lijfie  he  had  notice  of  the  plaintiff's  suit,  nor  ey^r 
afterwards^.  And  if  an  action  be  su^ed  against  an  exe- 
t^ntor  who  has  assets  in  his  hands,  he  may  plead  that 
befe/e  he  had  notice  of  the  plaintiflTs  suit,  he  paid  the 
assets  to  others,  though  it  be  after  anii/ia^  or pluries^; 
as  it  is  held  in  2  H.  4.  where  the  executor  came  in  on 
the  pluries  capias^  and  said  that  he  had  fully  admi<- 
nistered  before  he  had  notice  of  the  writ,  which  was 
Med  in  another  county  than  that  where  he  dwelt;  there 
the  opinion  of  the  court  was  that  the  plea  was  good^ 
and  that  he  should  not  be  chargeable  to  the  plaintiff 
for  the  assets,  which  he  had  employed  in  payment  of 
other  debts  pending  the  Moit,  before  he  had  notice  of 
it ;  wherefore  the  plaintiff  was  forced  to  reply  that  he 
3iad  notice  of  the  suit  on  such  a  day,  when  he  had 
assets  \ 


And  after*         So,  if  the  plea  be  only  that  the  defendant  has  no^ 

pl«.*  ^       ^^^  ^*  ^^  time  of  the  commencement  of  the*  suit,  had 

any  goods,  &c.  and  does  not  say  "  nor  ever  after- 
wards^^' it  is  demurrable ;  for  it  may  be  that  he  ha,d 
.,  after  the  bill,  which  would  charge  him.  All  the  books 

and 

^  Hewlct  r.  Framinghamy  3  Lev.  2S.    *  Com.  Dig.  ufrttvprv.   ^  li* 
/iQra^lbr^ok  !?•  Fox,  Plowd.  Com.  279.  a«     **  /rf. 
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and  precedents  direct  that  the  pleading  ought  to  n^^a- 
tive  this ;  and  if  it  do  not,  it  is  not  aided,  unless  it  be 
found  by  verdict  that  the  defendant  had  assets  at  the 
time  of  the  plea  pleaded ;  which  aids  the  fault  in  the 
bar,  and  makes  it  immaterial ;  but  it  is  so  not  upon  a 
demurrer '• 

4 

ft  , 

MHiere  the  bar  is  that  the  defendant  had  fully  ad-  pune  adrnt- 
ministered,  &c.  before  the  exhibiting  of  the  bill,  where  J**'*'*^.^ 

'  ^  .        .     fore  exhibit* 

it  ought  to  be  before  the  issuing  of  the  writ,  it  is  said  ing,  &c. 
to  be  an  incurable  fault;  and  so  where  it  is  pleaded  ^^^i/  ^"* 
before  the  issuing  of  the  writ,  but  it  ough(  to  be  be- 
fore the  exhibiting  of  the  bill ;  for  in  either  case,  the; 
allegation  is  immaterial,  as  it  refers  to  a  fact  which; 
never  exbted,  nor  was  necessary  to  exist^. 


l^ut  the  plea  will  not  be  bad  for  sayiiig  that  the  de-  Plene 
fendant  bad  not,  nor  has  goods  which  were  the  testa-  ^^^^^ 
tor's,  at  the  tufic  of  his  death,  although  there  may  be  pore  mortk^ 
cases  where  that  would  be  assets  in  tlie  defendant's  '^ 
handa^  which  v  was  not  in  esse  much  less  in  the  testae 
tor's  possession,  at  the  time  of  his  death;  as,  where 
goods  are  taken  from  the  tej^tator  by  trespass,  for  which 
damag(^s  ^re  recovered ;  or  lands  are  devised  and  sold 
for  the  payment  of  debts;  for  in  common  cases  there 
are  no  such  special  assets,  and  therefore  it  shall  not 
be  intended  tliat  there  are  such,  unless  it  be  specially 
^^ewn;  and  all  the  precedents  are  in  this  manner  ^ 
Hence,  it  is  not  necessary  to  say,  "  and  which  have  , 
ever  since  the  testator's  death  come  to  the  hands  of 
t^e  defendant  to  be  administered,"  although  this  is 
good  pleading  for  the  reason  above  assigned  (viz.)  that 
.  *  there 

^  Oewen  v.  Roll,  Cro.  Jac.  131,2.   ^  Cove!  v.  Dcval,  2  Lutw.  1  GoJ^  S. 
^  Oewea  v.  Roll,  Cro.  Jac.  132. 
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there  maybe  cases  where  assets  h^ve  eome  to  hand 
smce  the  death.  Where  it  is  pleaded  that  the  defend* 
ant  has  administered  all  the  goods,  &c.  which  have  ever 
since  the  testator's  death  come  to  his  hands,  he  should 
say,  'f  as  executor  as  aforesaid  to  be  administered;**  for 
such  of  course  are  only  liable  to  the  testator^s  debts. 
But  the  words  "  to  be  administered"  seem  to  imply  as 
much. 

AHeety  in  Although  in  common  cases, it  is  sufficient  to  say  that 
pf^  l)y  exe-  ^^  defendaiit  has  administered  the  eoods  of  the  de- 
ectttor.       •  ceased  to  whom  he  is  executor  or  administrator,  yet 

in  the  case  of  an  executor  of  an  executor,  sued  for 

breach  of  contract  made  by  the  original  testator,  it  is 

not  enough  to  plead  plene  administravit  of  aU  his 

'  goods  and  chattels,  without  also  pleading  that  the  first 

executor  fully  administered ;  or  at  least  that  the  de« 
fendant  has  no  assets  of  the  first  executor,  so  as  to 
shew  that  he  had  no  fund  out  of  which  any  devasta* 
mt  by  the  first  executor  could  be  made  good ;  for  if 
the  first  executor  received  assets,  and  did  not  duly  ap- 
ply them,  he  would  be  liable  de  bonis  propriU,  and  if 
the  second  executor  received  assets  of  the  original 
testator,  or  of  the  first  executor,  then  the  defendant 
would  be  personally  responsible*. 

Need  not  It  appears  unnecessary  to  say  that  the  defendant  had 

W^hc  coul^  ^^*  ^^^  ^^^  goods  of  the  testator,  whereby  he  could 
tatisfy  plain-  and  might  have  satisfied  the  plaintiff* s  demand^  for  if 

he  had  no  goods,  he  could  not  have  any  for  a  particu- 
lar purpose ;  but  if  the  defendant  plead  in  this  form, 
the  plea  should  it  seems  go  on  to  say,  or  any  pari 

thereof; 

»  Wells  V.  Tydcn,  10  East.  315, 
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thereof  I  fbr  if  he  had  any  n&^X^  which  were  due  td - 
the  plaintiiFy  they  should  be  paid  to  him  without  suit. 

The  general  plea  of  plene  administravit  concludes  Conclusioib 
with,  et  hoc  paratut  ett  verificarey  tmde  petit  judi^ 
cium  si  actionem^  Sec  for  as  the  declajration  does  not^^ 
nor  need^in  general,  alledge  assets,  the  denial  of  them 
is  a  new  negative  feet,  to  which  an  affinnative  is  re., 
quired  to  make  an  issue. 

An  executor  de  ion  tort  shall  not  plead  payment  of  Paynenb  hf 
debts  to  the  value  of  the  assets  which  have  come  to  !!Sri«!*"     . 
his  hands,  or  that  he  has  given  goods  in  satisfaction  of 
the  debts  to  their  amount,  because  no  man  should  in* 
trjude  himself  upon  the  office  of  another;  nevertheless^ 
upon  the  general  issue  (viz.  the  general  plea  of  ptent'^ 
administravit)  pleaded,  sucl^  payments  should  be  re-  * 
couped  (viz.  deducted)  in  damages '". 

The  common  replication  to  a  general  plea  of  piene  Replication 
administravit  is,  that  the  defendant  has,  and  at  the  ®^  ^^^^ 
time  of  the  commencement  of  the  su^t,  liad,  dive(rs 
goods,  &c.  of  a  certain  value,  or  to  the  amount  of  the 
plaintiff's  damages.    And  this  appears  to  be  the  pro- 
per form  of  replying!  instead  of  directly  negativing 
that    the '  defendant    had    not    fully   administered, 
and  better  adapted  to  the  course  of  the  evidence;'  ' 
itthioh  is,  fbr  the  plaintiff  to  shew  the  amount  of  the 
atsets,  and  then  for  the  defendant  to  shew  that  ]vy 
administered  or  disposed  of  them  lawfully^ 


*  It  seems  that  a  day  is  not  necessary  to  be  laid  wKeft  ^^Yi  P^^^^ce, 
the  suit  was  commenced,  though  some  of  the  prece-  ^    ^^ 

dents 

>' Per  Hol^  C.  J.  Cartk.  101^ 
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cknts  lay.a.day.  JBut  it  i$  said,  a  place  wherb  the  de-* 
fendant  is  supposed  to  have  the  assets  should  be  stated} 
for  if  there  be  no  venue^  the  fact  will  not  be  triable". 
A  certain  sum  should  also  he  shewn  as  the  valae  of 
the  assets^  for  the  sake  of  cerUunty;  but  it  seems  that 
this  sum  is  not  material,  and  the  plaintiff,  will  not  be 
confined  to  the  proof  of  it  at  the  trial.  It  is  usual 
to  lay  a  sum  sufficient  to .  cover  the  damages  in  the 
action. 

Hcednoiaayt      When  the  defendant  does  not  ^  plead  pleneadnuni- 
^wkcreby,"  ^ff^^^if  pnttef  a  sum  of  money  or  goods  which  arc 

bound  by  a  judgment  or.  specialty,  as  there  is .  no  occa- 
sion to  say  in  the  plea,  that  the  defendant  has  no  effects 
whereby  he  can  satisfy  the  plaintiff,  so  it  is  imnecessaiy 
in  the  replication  of  assets  .generally,  to  -  say  that  the 
defendant  may  satisfy  the  plaintiff  therewith;  for  on 
this  issue  the  only  question  is,  whether  the  defendant 
had>  or  has,  any  assets  at  all,  and  not  whether  they  are 
liable  to  the  plaintiff's  claim;  for  if  such  assets  had 
been  covered  by  a  judgment  or  specialty,  the  defendant 
ought  to  have  pleaded  it 

Conclusion.  The  general  replication  of  assets,  being  a  direct  d^ 
nial  of  the  defendant'3  plea,  concludes  to.  the  coun- 
try. If  th0  time  of  the  commencement  of  the  suit 
become  material  however,  the  plaintiff  may  reply 
specially,  shewing  the  time*  when  it  was  in  fact 
commenced,  by  the  issuing  of  the  proeess,  &c  as  ia 
avoiding  a  plea  of  tender,  .or  the  statute. of  limita- 
tions ^  ^ 

:-  ^  So 

"  Knighton  v.  MortoUi  3  Lev.  311.  And  sec  Thompson  v.  Hunt,  Id* 
35s.    •Ante  741. 
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So  the  plaintiff  may  reply  that  he  brought  an  actloii  Replication 
which  abated,  and  that  he  now  sues  by  journey's  ac-  fourneVs'^ftc* 
counts,  and  that  the  defendant  had  assets  at  the  time  of  «ounte. 
the  first  original ;  which  replication  should,  of  course, 
be  concluded  With  a  verification,  and  not  to  the  couni 
try.     To  this  the  defendant  should  rejoin,  that  he  had 
not  assets  on  the  day  of  the  first  writ  purchased,  and 
conclude  to  the  country  ^ 

If  an  executor  plead  plene  administrwoit^  generally,  Replication 
the  plaintiff  in  his  replica:tion  may  admit  the  plea  to  *"  a^tnissioi 
be  truC)  knd  pray  judgment  and  his  damages,  of  assets 
quando  acciderint jth^t  is,  to  be  levied  of  the  testa- 
tor's goods,  which  shall  in  future  come  to  the  hands 
of  the  defendant  to  be  administered  ^  And  this  is  the 
proper  mode  of  replying  when  there  is  no  reason  to 
suspect  the  truth  of  the  defendant's  plea,  which,  if 
doubted,  may  be  ascertained  by  filing  a  bill  in  equity, 
ot"  citing  the  defendant  to  the  ecclesiastical  court.  lit 
debt,  if  the  plainfiff,  instead  of  admitting  the  defendant's 
plea,  reply  that  he  has  assets,  and  the  jury  find  assets 
to  a  certain  value,  less  than  the  amount  of  the  debt,  yet 
judgment  may  be  given  to  recover  the  whole  debt,  with 
damages  and  costs,  of  the  goods  of  the  testator,  if  the 
defendant^have  assets  to  that  amount,  and  if  not,  thett 
to  recover  the  damages,  &c.  of  hisr  own  proper  gooddj 
for  upon  tile  plea  (the  effect  of  which  is  that  the  de- 
fendant has  no  assets  in  hand)  the  plaintiff  might  have 
prayed  judgment  presently,  because  the  debt  is  thefe* 
by  confessed,  and  the  execution  alone  is  stayed  until 

the 

*  AWfich  *.  \Wlthall,  t  Rol.  R«p.  1«(5, 7-    «  Com.  W*.  fh.  fltaim, 

'      8» 
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the  defendant  have  assets.  The  verdict  is  a  good  di« 
rection  to  the  sheriff,  but  does  not  alter  the  judgment 
of  the  law ;  and  it  is  said  to  be  the  better  form,  and 
roore  agreeable  to  law,  to  have  judgment  for  the  whole, 
than  for  part  of  ^e  debt  according  to  the  assets  found'. 
But  if  the  plaintiff  will  proceed  to  prove  assets  pie* 
sendy,  and  the  fact  be  found  against  him,  he  shall  be 
barred  for  ever;  though  there  was  a  just  debt,  and  that 
in  effect  confessed  '•  > 

Msry  Ship*       However,  m  a  subsequent  case,  the  court  denied  it 

mi!idmU     ^  ^  ^^^'  ^^^^  ^^  ^^  executor  plead  plene  admimitra* 

vitj  the  plaintiff  >niay  pray  judgment  i^;ainst  him  when 
assets  come  to  hand,  but  is  barred  if  he  acknowledge 
4he  plea^  or  it  be  found  against  him ;  and  it  was  said 
the  difference  was,  when  it  is  found  that  the  defend- 
ant has  some  assets,  altliough  of  little  value,  so  that 
he  has  not  fully  administered,  there  the  plaintiff  shall 
have  judgment  for  the  entire  debt,  and  execution  for 
what  is  found,  and  not  be  barred  for  the  residue,  so 
that  if  more  assets  afterwards  come  to  hand,  he  may 
have  a  scire  facias  to  have  execution  of  such  assets: 
but  if  it  be  found  that  he  hath  fully  administered,  or 
if  it  he  so  pleaded^  and  confessed^  the  judgment  shall 
be  against  the  plaintiff^.  The  doctrine  in  Mary  Ship- 
ley's case  has  indeed  been  more  than  once  called  in 
question;  but  the  better  opinion  seems  to  be  that  it  is 
good  law,  and  founded  upon  good  reason,  because  the 
plaintiff  slK>utd  not  be  prejudiced  by  his  diligence  to 
recover  a  true  debt,  which  is  confessed  by  tb^  defend* 
ant's  plea^  and  if  the  plaintiff  upon  such  a  plea  had 
taken  issue,  he  would  have  lost  his  debt,  notwithstand* 

ing  the  defendant  had  assets  afterwards,  tf.be  had  none 

at 

'  Maty  Shijde/fl  caie,  S  Co.  154.  •  Hob.  199*  S.  C   ^  Dorcheiter  t. 
Webb,  Cro.  Car.  373. 
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at  the  time  of  the  purchase  of  the  originaL  And  the 
defendant  is  not  prejudiced,  because  he  is  not  bound 
to  pay  if  he  has  not  such  assets  ^  So  that  it  appears 
that  although  the  plaintiff)  by  praying  judgment  of 
assets  generally^  admits  the  defendant's  plea  to  be  al- 
together true,  yet  he  may  pray  judgment  of  fiiture 
assets ;  but  if  he  will  contest  the  plea,  and  no  assets 
whatever  be  found  in  the  defendant's  hands,  it  is  but 
reasonable  that  the  plaintiff  should  suffer  by  taking 
such  an  issue;  and  if  the  plea  be  found  untrue,  it  is 
eqitally  reasonable  that  the  plaintiff  should  not  be  con- 
fined to  recover  the  amount  of  the  assets  found. 

Where  the  defendant  admits  assets  to  a  certain  Special  plene 
amount,  but  insists  that  those  assets  are  not  liable  to  ^^^^^*l!]!!!f* 

'  where  xiecet* 

the  plaintiffs  claim,  he  must  plead  a  special  plea  of  taiy. 
plene  administravif,  as  it  may  be  called  %  or,  as  it  is 
sometimes  terined,  a  plea  of  plene  administr.axitprceter^ 
viz.  except  a  certain  sum  of  money,  or  certain  goods, 
which  the  defendant  has  in  hand,  and  is  ready  to  pay 
or  deliver  to  the  plaintiff;  or,  stating  the  debts  out- 
standing, which  ^re  entitled  to  priority  to  the  plaintiff's 
claim,  and  that  he  has  administered  all  the  deceased's 
goods  except  to  a  certain  amount  which  are  not  suffi« 
cicnt  to  satisfy  such  debts;  for  ^f  he  plead  j)/e»e  ad^ 
mhiistravity  generally^  it  will  be  found  against  him. 

General  pleas  of  plene  administravit  commence  Jctwum 
with  saying,  that  the  plaintiff  oyght  not  to  have  or  ^'^ 
maintain  his  action,  like  other  general  pleas  in  bar ; 

though 

""  Noel  V.  NeltoQ,  1  Sid.44S.  «  Saund.  fi\6. 1  Vtiit.94.  I  Uf.  SM, 
S.C     «  S  Str,  1409.  Com.  Dig.  dt.  Pleadct^  S  D.  9* 
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though  this  may  be  unnecessary,  as  they  are  in  the  na- 
ture of  general  issues'^.  But  pleas  of  plene  admini- 
stravit  prater  begin  with  saying,  that  the  plamtiff 
ought  not  to  recover  ftirther  damages  than  the  sum 
-admitted  to  be  in  the  defendant's  hands;  like  pleas  of 
tender*!  unless  that  sum  be  covered  by  other  debts 
outstanding,  which  are  entitled  to  preference,  in  which 
case  the  bar  being  general;  it  is  prleaded  generally  that 
the  plaintiff  ought  not  to  have  br  maintain  his  action. 

Pfenc  adnit^  If  th<f  sssets  which  remain  in  the  executor's  hands 
prater  mo  ^^  reduced  into  money,  the  plea  should  be  that  he  has 
n«yf  or  fully  administered  all  the  testator's  money,  goods  and 
*      *  '        chattels,  which  have  ever  come  to  his  hands,  as  exc- 

ciutof,  to  be  administered,  except  a  certain  soifi  remain- 
ing in  his  hands,  as  such  executor,  unadministejred ; 
but  if  the  assets  be  not  reduced  into  money,  the  form 
of  the  plea  is  that  the  defendant  has  fully  administered 
all  the  testator^s  goods  and  chattels,  &c.  ex;cept  goods 
and  iehattels  to  a  certain  amount. 

Sam  and  ve-  Somie  Sum  must  be  laid  as  the  amount  of  the  asseb 
******  in  the  defendant's  hands  ';  but  the  exact  sum  need  not 

b,e  kid*.  No  venu6  seems  necessary  in  this  plea,  for 
by  the  plaintiff's  charging  the  defendant  as  executor, 
he  supposes  him  to  have  aj^sets  to  answer  his  whole 
demand ;  though  it  may  be  necessary  for  the  plaintiff, 
'  ^  mteplyitig  assets,  to  shew  the  place  where  they  arc 
Wpposerfto  be, 

It 

^  See  Cartb.  104:AnteB0U  4  East,  507,  S.Post  811.  ""  iln/«  6^t 
^"^Sammt  v«  Mercer,  CTro.  Jac.  626L  *  Moon  v*  Andrews,  Hob.  633» 
Cro.  Jac.  696. 1  Salk.^isl  S/P.  3  Lev«  SU.  368.  Et  vide  mUt. 
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It  is  necessary  to  say,  that  the  defendant  had  not,  tior  Fonn,  like 
hath  any  goods,  &c.  (as  in  pleading  a  common  plea  of  Idn^istra^ 
plene  administravit )  with  tlie  es^ception  of  the  money  'oit* 
or  goods  admitted  to  be  in  the  defendant's  hands.    And 
in  general,  the  observations  made  as  to  the  form  of 
pleading  a  common  plea  of  plene  administravit  are  ap« 
plicable  to  a  special  plea  of  this  nature,  in  that  part  of 
the  form  in  which  they  resemble  p^^h  other. 

» 

A  pleaof  p/eiie  adminUtravit  prater^  simply,  very  Proftri:w^d 
much  resembles  a  plea  of  te^der;  inasmuch  as  the  de-  ^*>^^***">^ 
fendaixt  must  make  a  prqfert  in  curiam  of  the  money 
admitted  to  be  assets,  and  due  to  the  plaintiff^;  and  it 
concludes  with  a  prayer  of  judgment,  if  the  plaintiff 
ought  to  have  or  m^ntain  his  aptipn,  to  recover  any 
more  pr  greater  damans  than  the  sum  brought  into 
court,  together  with  his  costs  in  that  behalf  sustained. 
The  only  difference  between  the  conclusion  to  this  plea, 
and  that  of  a  plea  of  tender^  is,  that  the  former  admits 
the  plaintiff  to  be  entitled,  not  only  to  the  sum  unad^ 
ministered  and  brought  into  court,  but  also  to  his 
costs,  vp  to  the  time  pf  biinging  it  in ;  for  if  the  plea 
be  true,  and  the  assets  were  in  hand  at  the  time  of 
bringing  the  action,  the  party  is  liable  to  costs.    But 
wheri^  a  tender  is  pleaded,  it  deprives  the  plaintiff  of 
1^  jigbt  to  costs;  and  therefore  in  such  ple^^  the  plain* 
tiff  i»  only  admitted  to  be  entitled  to  the  sum  ten<» 
dew5d^ 

Jt  t;be  assets  oomf  to  hw4  A^tween  the  commence-  Assets  befoi« 
me^t  of  ih^  acl^on^  and  the  ptea,  the  defendant  may,  P'^ 

perhaps^ 

.  •  Vide  ante  627 -     *  Jnte  628, 
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pertiaps,  plead  specially,  viz.  that  at  the  time  of  exhi- 
biting, &c.  or  issuing,  &c.  he  had  fiilly  administered, 
but  that  since,  to  wit  at  such  a  time,  certain  money  or 
^  go<>^s  have  come  to  his  hands,  which  he  isrcadyto  pay, 

or  deliver  to  the  plaintiif. 

Judgment  on  If  the  defendant  by  his  plea  of  plcne  adminutra- 
sufficknt"  ^  *^''  P^^ter^  admit  assets  which  exceed  the  plaintiflTs 
assets.  demand  laid  iti  the  declaration,  the  plaintiff  may  take 

judgment  by  confession.  And  although  he  improper- 
ly reply  that  the  defendant  has  more  assets,  and  con- 
elude  with  averring  that  fact,  yet  ^udgm^nt  piust  be 
given  for  him*. 

Replication  If  ^^  plaintiff  has  occasion  to  deny  the  defendant's 
of  assets  uU  ^\^  ^<^^  takes  issue  whether  he  has  more  assets  than 
quando. '       18  confessed,  he  ought  to  reply  that  he  has  assets 

tb  a  certain  amount;  as  he  may  to  a  general  plea  of 
piene  administravit ;  but  it  would  not  be  proper  to 
reply  to  a  plea  of  plene  administravit  prfeter^  that 
the  defendant  had  assets  to  a  certain  amount  only, 
laying  a  larger  sum  than  that  admitted  by  the  plea; 
l)ut  the  plaintiff  must  say  that  the  defendant  has  assets 
over  and  beyond  such  sum,  or  that  he  has  a  larger 
'sum  in  his  hands,  to  wit  so  much,  more  tlian  the  sum 
laid  in  the  plea,  stating  where ;  he  should  also  conclude 
to  the  country,  and  pot  with  a  verification ;  for  the 
defendant's  plea  that  he  has  not  more  is  an  offer  of  a 
good  issue.  However,  notwithstanding  the  plaintiff 
concludes  his  replication  improperly  in  such  case,  yet 
if  the'  defendant's  rejoinder  be  bad,  judgment  wtU  be 

given 

«  Sec  Jcferies  x>.  Dee,  1  Lev.  2Sl.    *  West  v.  Lape,  Yely.  ISS. 
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given  for  the  plaintiff^  on  the  confession  of  assets  in  the 
plea*.  The  replication  of  fiirther  assets,  to  a  plea  of 
pUne  adtniniitravit  pnetevy  is,  for  the  sake  of  brevity, 
and  on  account  of  the  language  of  such  a  replication, 
called  a  replication  of  assets  ultra*  In  reply  to  a  plea 
ofplene  administravit  prater,  the  plaintiff  may  take 
judgment  for  Ihe  assets  acknowledged  and  other  assets 
quando  acciderint  %  wluch  is  called  a  replication  of  as- 
sets quqndo. 


Where  an  executor  is  defendant,  he  may  plead  a  What  debts 
special  plene  administravit,  without  a  retainer,  stating  ^2J|[J|J^i"* 
debts  outstanding  to  other  persons  than  himself,  by 
judgment',  statute^  recognizance',  covenant^,  or 
bond^.  He  may  plead  judgment  recovered  against  his 
testator  or  intestate  ^  or  confessed  by  hipiself  "* ;  for  he 
need  not  plead  a  dilatory  plea,  where  the  demand  is 
just".  He  may  plead  several  judgments,  or  statutes, 
&c.  together'';  or  a  judgment  and  recognizance,  &c. 
in  the  same  plea^ 

Where  there  is  no  debt  to  support  the  judgment,  the  Erroneous 
want  of  it  should  be  replied  on  the  part  of  the  plain-  j«*fi;»«f^ 

f  r  r  r  when  plead> 

tiff,  or  be  taken  advantage  of  on  an  issue  upon  tlie  able, 
fraud ;  for  though  the  judgment  be  erroneous,  it  will 
sometimes  be  a  bar  to  the  plaintiff*s  action.    All  the 
court  will  look  to,  on  its  being  pleaded,  is,  whether  it 

be 

^  Alexander  v.  Lane,  Yelv.  137,  A-  '^  vti/e  tupri^  '  Com.  Dig, 
tit.  Pleader,  3  D.9.  '1  Sid.  335.  ^  Cro.  Car.  363.  <  9  Co.  IDS. 
<a).  J  S  Co.  132.  a.  ^2  Str.  10?S,  >  Str.  732.  »  1  Salk.  310, 
■"  Sid.  339.  404.    «  2  Saund.  50.    p  2  Uv.  39.  Van.  103. 
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beiffiuduleiKtv.  But  where  it  appenred  thsvt  the  Actkm 
in  whioh  the  judgiomt  was  pleaded  was  aa  action  of 
d^bt»  brwgfat  agaiqst  the  defendant  an  administratoi, 
4nd  no  mention  was  made  in  the  declaration  of  »y 
bondy  it  was  held  that  none  could  be  intended,  and  a$ 
admini&tratora  were  not  chargeable  in  debt  on  simple 
oontraoti  althangh  the  defendant  in  the  Judgmenti 
bj.hiaplea,  confe^ed  jth^t.the  debt  was  due  by  bcxod, 
yet  that  would  not  make  the  declaration  ^good^  as  it 
was  bad  in  substance'.  So,  where  one  of  the  judg- 
ments pleaded  appeared  to  hare  been  for  money  bor- 
rowed by  the  testator  with  interest,  it  was  said  that  no 
.such  action  could  lie,  nor  could  any  admission  of  the 
e.xjjcutor  make  it  good'.  Again,  where  one  of  several 
judgments  pleackd  by  an  executor  was  stated  to  have 
b^en  9btained  against  the  testator  and  J.  S.  but  the 
plea  did  not  aver  th^t  J.  S«  died  before  the  testator,  so 
tjb^t  it.did  not  appear  that  the  testator  was  liable 
u^Q^.  the  judgment,  the  plea  wa^  adjudged  altoge- 
ther insuffipient  and  b^ -•  Sq,  where  an  admistrator 
pleaded  that;  J.  S.  b^^t^ined Judgment  against  the  intes* 
tate  in  assumpsit  by  nil  dicit^  and  afterwards  a  scire 
facias  was  awarded  against  the  defendant  upon  it,  and 
. .  d^ma^s  3?^ere  a^?essed  on  inquiry,  and  judgment  given 
tl^ei;eoii^  .tliat  tij^y  should  be  recovered  against  the  de- 
ct^c%  the,cpuft  inc^^ed  to  think  th^it  such  an  ^rro* 
neoys  jjiidgment  could  not  be  pleaded  \ 

Jpdgmient  :  NQ;t\vithstanding  the  second  objection-  taken  in  the 
tcTacdon  '  Vipnymous  case  cited  from  Croke  Elizabeth^  it  is  clear 
hwMghu  '  beyond 

■ 

%  Williams  v.  Fowler,  a  Stif.  407.     '  THWior's  case,  6  Ca  ]3S.a^ 
b,  Bui  sec  1  Lev.  200.    »  Seaman  v.  Oee^  1  Vtnu  ISt^.  Bojt|09  1  Lcf. 
SOD.    ^  Norton  v.  Harvey^  2  Saund,  50,  ;^.  T,  Rayv^  iSi^  S.  C« 
7  Weston  t.  James,  1  Salk.  49.    «  Cro.  Eliz.  41* 
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beyond  doubt,  that  an  executor  or  administrator  may 
plead  judgment  confessed  by  him  to  a  creditor,  upon  4 
suit  after  the  commencement  of  the  principal  action ; 
ior  there  is  a  diiFerence  between  covin  and  consent, 
and  the  executor  has  liberty  to  satisfy  any  one  creditor 
of  equal  degree  notwithstanding  notice,  and  that  in 
conscience ;  so  that  the  mere  incitement  of  .any  parti^ 
cular  creditor  to  sue  for  his  demand  is  not  material,  if 
it  be .  not  done  with  a  view  to  defraud  the  plaintiff  "^^ 
The  defendant  may  therefore  lawfully  confess  the  ap*  - 
tion  if  there  be  no  fraud  in  the  case,  although  he  hath 
perfect  notice  of  a  former  suit  depending ;  nor  is  there 
any  limited  time  for  confessing  an  action  brought  upon, 
a  simple  contract,  more  than  upon  a  bond  ^  And  it  is 
a  common  case  to  plead  a  judgment  confessed  by  an 
executor  after  action  brought.  In  these  cases,  thp 
plea  is  never  pleaded  as  a  plea  puis  darrein  conti^ 
nuance^y  but  generally^  in  bar  of  the  action';  for  the 
action  is  brought  againust  the  executor,  not  only  on  the 
^undation  of  a  debt  due  from  the  deceased  to  the, 
plaintiff,  but  in  respect  also  of  assets  supposed  to  be 
in  his,  the  executor's  h^nds,  liable  to  i^s  satis&ction, 
and  the  executor  h^  by  law  power  tqf  confessing  a 
judgment  to  another  creditor,  in  prefer^ce  to  the  plain- 
tiff in  the  suit  first  broi^ght,  and  thereby  to  the  extent 
pf  the  asse^  then  in  hand,  to  create  a  perpetual  bar  to 
^)e  plaintiff's  m\t\  But  the  plaintiff  may,  and  con* 
i^tantly  doe$,  avoid  the  plea  as  an  absolute  bar,  and 
protect  himself  from  costa  at  the  same  time,  on  the 
ground  of  .his  original  right  of  suit,  by  praying  judg« 
nient  of  suqh  assets  as  may  come  to  the  executor's 

t         hand& 

^  Blnndwi^Il  r.  Lovedale,  Sid.  21,  *  Edgcomb  v.  Dee,  "Vaag.  g5* 
'*  Mmt  v.  Green,  1  Salk.  178.  *  AnU^Op.  •  fcr  Lord  £)Upbo. 
fough,  4  East.  5Q7,  8, 
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hands  afiter  satisfying  the  judgments  confessed  i  so 
that  the  plea  of  judgments  recovered  against  the  de- 
fendant as  executo^  pending  the  writ  enures,  in  point 
of  effecti  if  ibt  judgment  itsdf  be  not  questioned  by 
the  replication,  as  a  plea  m  bar  only  of  the  further 
maintenance  of  the  suit  against  the  executor,  in  respect 
of  the  present  assets  ^ 

Assets  ccsi*        So,  an  executor  or  administrator  may  plead  plent 

^MWactioT  ^^^i^f^^'^i*9  except  goods  and  chattels  to  the  value 
before-judg-  of  a  certain  sum,  to  the  amount  of  which  he  had  con* 

fessed  assets,  in  another  action  on  a  bond  of  the  tes* 
tator  in  the  same  term,  and  tlien  depending ;  for  such 
a  plea  accounts  very  properly  for  the  assets,  and  there 
being  no  authority  against  it  ought  to  be  supported  ^ 
The  case  cited  was  certainly  a  new  one,  but  intitled 
"  to  greater  favor  than  where  there  is  a  priority  in  the 
judgment  and  not  in  the  plea ;  for  the  confession  of 
judgment  is  an  act  of  preference  shewn  by  the  exe- 
cutors themselves,  which  is  intitled  to  less  favor  than 
where  the  preference  has  been  obtained  by  the  greater 
vigilance  of  a  third  person,  in  calling  for  a  plea  before 
the  plaintiff.    The  defendants,  in  the  first  plea  they  pnt 
in,  tell  the  real  truth  of  their  situation,  which  they  are 
obliged  to  do;  and  having  confessed  assets  to  a  certain 
amount,  they  become  bound  by  the  course  of  law  to 
pay  those  assets  to  the  plaintiff  in  that'action.  It  would 
be  a  monstrous  hardship  indeed,  if  the  defendant  in 
9uch  a  case,  should  be  obliged  to  pay  the  money  twice 
over,  and  be  forced  to  seek  redress  in  a  court  of  equity. 
In  the  case  cited  therefore,  the  plaintiff,  who  had  de- 
murred to  the  plea,  was  obliged  to  withdraw  his  de- 
murrer^ on  payment  of  costs ;  and  the  defendants  had 

k»ve 

^  Id*    ^  Waters  v.  Ogden,  Doug.  4Sii. 
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leave  to  amend  their  plea  at  the  plaintiff's  expencd, 
by  stating  the  judgment,  which  in  the  mean  time  had 
been  entered  up  in  the  other  action,  in  order  to  enable 
the  plaintiff  to  take  judgment  of  assets  quando  acci- 
derint. 

A  statute  may  be  pleaded  though  not  forfeited,  Recogni. 
where  it  is  for  pajrment  of  money  absolutely  at  a  day  befpre  day' 
certain®,   but  it  is   otherwise   where  it  is   for  the  ^  paywenC 
performance  of  covenants,  which  perhaps  may  never 
be  broken^.    So,  the  defendant  may  plead  a  bond 
debt,   though  the  day  of  payment  by  the  condition  be 
not  arrived ;  and  the  plaintiff  cannot  therefore  reply 
that  the  bond  was  conditioned  for  payment  of  a  less 
sum  at  a  future  day ;  at  all  events  such  a  replication  is 
bad,  if  it  do  not  say  the  defendant  has  assets  beyond 
that  sum^     And  it  seems  that  even  this  would  not  b6 
sufficient;  for  after  the  day  of  payment  is  past,  the 
penalty  is  the  debt  in  law  ^     But  of  this  more  fully 
hereafter  *• 

We  have,  in  treating  of  the  plea  of  a  former  re-  Judgment, 
covery,  seen  the  form  of  pleading  a  judgment \  ^^ 
The  present  form  of  pleading  judgments  outstand- 
ing by  an  executor  is  much  less  special  than  the 
ancient  mode.  Formerly,  it  was  usual  to  state  how 
the  original  debt  arose,  as,  by  bond,  and  then  to 
recite  the  declaration  and  plea,  as  well  as  the  judgment, 
in  the  action  in  which  the  recovery  was.  But  the 
present  form  of  pleading  in  these  cases  is  much  less 

special, 

«  Goldsmith  v.  Sydnor,  Cro.  Car.  dfiS.    *  Harrisen'i  case,  5  Co« 

.28.    «Lcman  v.  Fookc,  3  Lev.  57.    ^  ThompsoQ  «•  Hunt,  Id.  56$. 
And  see  2  Str.  103^.    9  Pott.    ^  Ante  66S,  dc. 
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oourts*- 


M  I 


Special,  stating  that  the  creditor  impleaded  the  party 
in  such  a  plea,  and  such  proceedings  were  thereupon 
had^  that  he  obtained  judgment  against  him ;  without 
stating  the  original  debt,  or  setting  out  the  proceed* 
ings  in  the  action,  otherwise  than  by  a  taliter  pro- 
cessumK  And  perhaps  it  would  even  be  sufficient  if 
the  recovery  were  pleaded,  without  more*    « 

'  In  pleadingjudgments  in  inferior  courts,  it  seems  that 
a  jurisdiction  to  hold  the  court  by  prescription^  gran^ 
pr  patent  must  be  shewn ;  as,  in  pleading  a  jud^^eutof 
the  court  of  Chichester,  in  which  case  it  should  ap- 
pear that  the  mayor  had  jurisdiction  to  hold  a  courts 
And  where  the  defendant  pleaded  that  there  was  a 
custcmi  in  London,  that  if  one  citizen  becomes  in* 
debted  to  another  upon  a  simple  contract,  and  remains 
so  indebted  at  his  death,  an  action  of  debt  will  lie 
in  the  sheriff's  court  against  his  administrator,  as  upon 
a  concessit  solvere  ;  and  it  was  averred  that  one  of  the 
defendants  and  the  intestate  were  citizens,  and  the  in* 
testate  was  indebted  within  the  city,  and  that  judg- 
ment was  recovered  in  the  sheriff's  court  for  such  debt ; 
it  was  objected  to  this  plea,  on  demurrer,  that  it  was 
not  shewn  that  the  contract  was  made  within  the  city; 
which  \^e^  C.  J.  said  was  a  strong  exception^  So, 
pleas  of  judgments  in  an  inferior  jurisdiction  ought  also 
to  shew  that  the  debt  was  contracted  within  the  juris* 
diction. 


M«st  shew 

when  and 
where  ob- 
taiaed,  &c« 


In  pleading  judgments  outstanding,  evf^  on  gpiera} 
demurrer,  if  the  plea  do  not,  as  it  ought,  shew  where 

the 


1 

'  I  Sa^nd.  330.  note  5.  and  see  Com.  Dig.  tit.  Pleader,  S  D.  9< 
iTurnei^s  case,  8*  Co.  133.  ^ones  v»  Mouldrin,  3  Lev.  14?'.  S.  ?• 
*  Scodamore  v.  HeweA,  Andr.  340* 
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shew  how  much  is  due  \  But  this  does  not  seenl  to  be 
absolutely  necessary  ^ 

If  an  executor  suffers  a  judgment  for  priocipal  and  Jud^ent  for 
iKtcreit  incurred  in  his  time,  in  pleading  it,  he  must  jj^^Sw!  ^* 
shew  that  he  wanted  assets  to  pay  the  debt;  for  a 
plea  of  a  judgment  against  an  executor  for  interest  is 
bad,  unless  that  be  shewn,  it  being  a  devastavit^  to  let  ; 

the  interest  grow  in  arrear,  and  then  to  suffer  a  judg- 
ment for  it;  and  want  of  assets  to  pay  the  debt  can* 
not  be  intended  ^ 


It  ts  unnecessary  to  state  that  the  debt  alledged  to  Not 
be  outstanding  is  a  just  debt,  or  that  it  is  justly  due  d^wMjust 
and  owing;  for  this  must  be  intended  until  the  con- 
trary appears..    This  however  has  been  4  point  contro- 
verted in  several  cases. 

Where  the  defendant  pleaded  that  his  testatrix  was  If  statute  u 
bound  in  a  statute,  which  remained  in  force  and  un-  f^,^  ^^ 
paid,  to  which  plea  the  plaintiff  demurred,  because 
it  was  not  averred  that  the  statuie  was  made  for  debt^ 
and  that  the  debt  was  not  satisfied,  Gawdy  and  Yel- 
verton  held  that  the  plea  was  bad  on  that  account;  for 
(said  they)  if  the  statute  were  made  for  peiformance 
of  covenants,  it  was  not  reasonable  that  it  should  be 
a  bar  to  a  debt  already  due,  and  perhaps  the  covenants 
will  never  be  broken ;  and  because  it  was  in  the  de- 
fendant's and  not  the  plaintiff^s  knowledge  for  what 
cause  the  statute  was  made,  therefore  the  defendant 
ought  to  shew  it  to  excuse  himself    But  Fenner  held 

that 

'  *  Parker  r.  Atficld,  Salk.3l2.    ^Str.  lOtS.  Ettidtjmt.    «»Sea,J 
nan  v.  Dee,  8  Lev.  40. 


819  PEBA8,  &e.  IK  ASWM^iSIt, 

tiiat  the  plea  vrad  good ;  for  when  it  was  averred  that 
the  statute  was  in  force,  and  the  sum  due  thereupoa 
not  paid,  it  must  be  intended  that  it  was  given  for  a 
d^bt,  until  the  contrary  be  shewn  by  the  plaintiff  ^ 
And  according  to  his  opinion,  the  defendant  afterwards 
had  judgment*. 

Other  deci-       But  there  are  other  cases  in  the  books^  which  appear 

^lofis  seem" 

ingly  coi}«      ^^  Countenance  a  contrary  opinion ;  thus,  where  the 
^^*  defendant  pleaded  a  statute  ackiiowledged  for  a  cer* 

tain  sum  not  discharged^  without  saying  that  it  was 
acknowledged  for  a  true  and  just  debt,  on  demurrefi 
it  was  unanimously  agreed  that  if  it  be  a  statnte  for 
performance  of  covenants,  which  do  not  appear  to 
have  been  broken,  it  is  no  bar,  and  it  shall  be  intended 
^o  if  the  contrary  be  not  shewn.  But  this  case  was 
adjourned,  and  seems  directly  contrary  to  that  just 
before  cited;  nor  can  it  be  deemed  any  authority 
against  that  case,  as  the  court  do  not  appear  to  have 
given  any  final  opinion  upon  it^  In  another  casei 
where  the  defendant  pleaded  that  the  testator  was  in* 
debted  to  the  king  for  the  office  of  sheriff ;  on  de- 
mnrreir,  because  it  was  not  averred  that  it  was  a  just 
and  true  debt  and  unpaid,  without  ai*gument  it  wa^ 
adjudged  for  the  plaintiff*.  In  a  subsequent  case,  whci« 
the  defendant'pleaded  several  judgments^  on  demurrer 
to  the  plea,  it  was  objected  (amongst  other  thmgs) 
that  it  was  not  stated  that  the  sums  recovered  were  tni< 
and  just  debts,  and  the  plea  was  held  by -the  chief 
justice  to  be  bad  on  that  ground*. 

However 
/ 

"^  Philips  V.  Echard,  Cro.  Jac.  S.  *  » Id.  35  S,  C.  r  Milles  r.  Shet* 
ficUi,  Id.  loe.  •  WodeU  Vk  Ilttng&te,  Id.  182.  ^  SAiams  o.  Mffcoi 
Id.  6^6. 
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'   However  in  another  cas^  where   the    defendant  Thoav  cb- 

pleaded  a  judgment  against  the  testator  on  kond»  it  ^^arded*^ 

was  objected  on  demurrer^  that  the  plea  ou^t  to  have  • 

alledged  that  the  testator  in  fact  made  the  bo^id,  and 

that  it  was  not  sufficient  for  it  to  b^  alledged  in  die 

count  on  which  the  judgment .  wai^  obtained^  inad* 

much  93  that  was  not  traversable ;  nor  could  it  be  tra*     ^ 

versed  that  the  debt  was  a  just  and  true  one.    But  kho 

whole  court  was  of  opinion  that  such  all^pation  waa 

not  neceasary ;   as  none  b^t  the  party  hin^self,    his 

heirs,  executors  or  administrators^  could  plead  non. 

est  factum ,  nor  could  the  plaintiff  in  the  present  action 

insist  on  o^y  thing  but  fraud;  and  that  there  was  no 

need  to  ple^d  thait  \h^  judgment  was  for  a  just  and 

true  debt>  for  that  it  sheuld  be  prifn^  facie  presumed 

to  be  so^    And  it  was  observed  that  the  contrary 

opinion  had  been  a  long  time  exploded**.     Accordingly 

in  a  subsequent  case,   where  the  defendant  pleaded 

that  the  testator  entered  into  a  bond  in  a  certain  pe* 

n^Uy»  QOfi^ditioned  for  the  paymeat  of  money  whidi  '    * 

was  not  yet  paid,  and  beyond  which  he  had  not  Assets, 

on  a  special  demurrer^  assigning  for  cause  that  thfit  de*- 

fendant  did  not  aver  that  the  bond  \vas  given  fOf  A 

just  vid  true  debt,  the  court  held  the  plea  good  witbp^ 

out  suith.an  averment,  hecausa  it  should  be  intradod 

that  the:  bond  was  so  given ^    l$o  that  this  poin,%  i« 

now  qiute  settled,  an4  93  it  seems,  on  good  rea39nf 

Nor  is.it  necessary,  in  pleading  a  judgment  or  faond  '^st  judg* 
debt^utstandmg,  to  state  that  the  JMdgment.  &c.  re-  SfoiJJ""'''** 
mains,  in  force ;  for  this  aUo  I9  to  be  intended*. 

\  RobinBOQ  v.Corbctt,  1  Lutw.  663.  <"  Green  and  Wilcock,  Cra.  Elis. 
^.  ^Ip.  705«  S.  C.  ^  Lake  v.  Raw,  Cavtb.  S.  «  I  Sausd,  S^Ol  |M^4. 
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ProMipaitt  In  pleading  a  judgtbent,  or  other  matter  of  record 
*"'  outstanding,  against  an  executor  or  administrator,  it  is 
necessary  to  state  the  judgment,  Jtc.  with  sprout  patct 
per  recordum ;  for  the  record  is  of  the  substance  of 
the.  plea,  and  perhaps  may  be  put  in  issue.  And  where 
several  judgments,  Sec.  are  pleaded,  each  of  them 
should  be  pleaded  with  a  prout  puteL  In  one  case, 
where  that  was  omitted  as  to  the  first  judgment 
pleaded,  ^on  deipurrer  to  the  replication,  an  objection 
was  taken  to  the  plea  on  that  account ;  and,  as  it 
seems,  the  defendant  had  ju4lgment'.  But  in  the  case 
cited,  there  were  other  olj^ections  to*  the  plea,  which 
may  have  been  tlie  ground  of  the  judgQient  given ; 
and  it  sterns  clear  that  the.o«Aissio&'of/)i'4Mi/ pa^e/ 
per  reoondum  in  any  case  canii6t,  since  the  statute  of 
6f  Anney  be  taken  advantage  of  except  upon  special 
demurrer. 

Per  recordoy       It  cannot  be  doubted  but  that  one  general  allegation 
m^Sr^^    of  prout  patet  per  sepanalia  rttorda^   Where   there 

are  se^^eral  records  pleaded,  is  equally  good,  as  a  se- 
pa^fti-  allegation  of^ prout  patet  per  recorduin^  to  each. 
And^  where  there  are  several  judgments  pteadcd,  it 
siBems  sufficient  to  say,  prout  pat^tper  rec&Nla^  with* 
c^ut'  saying  s^ratid  recorda;  for  although 'in  one 
c^se,'  where  on  demurrer,  one  of  the  objec^tions  taken 
to  the'  plea  Was,  that  it  did  not  say  per  separetUi  re- 
corddy  or  conclude  the  statement  of  each  of  the  judg- 
^  :  ments  with  a  ^p^sat^  prout  patet,  Dodderidge  held 
.\  .  .  the'plea:  to  be  bad  ibr  that  reason*;  yet  in  a  subs6((uent 
case,  wher€  there  w^  a  similar  plea,  and  similar  ex- 
ception taken  to  the  pleading,  the  court  held  that 

the 

«  ■  .      •  ■■  ■  ■ 

^  Knighipn  v.-  Borton,  3  Lev.  311.    *  Samztis  v.  Blcrcer.  Cto.  3tb.  GZfi. 
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'^he  prout  pattt  should  be  construed  as  relating  to  each 
tecord  severally,  and  the  plaintifF  accordingly  might 
"have  replied  nui  tiet  record  tp  each ;  and  though  the 
'judgments  were   Irjr  non  sum  infbrmatus   in    debt, 
which  fies  n^t  against  ^iecutors^  and  was  therefofe 
calculated  to  give  the  appearance  6f  ollusion,  yet  the 
court'held  \ht  plea  well  enough  also  in  this  respect, 
and  thitt  it  should  be  stated  on  the  part  of  the  plain- 
tiff ^f  the  judgments  \i^ere  not  fSv  debt^,  ^in  which 
ca^e  that  fact' might  be  replied  and  the  defei^ant  put 
on  proof  of  it ;  or  the  piaititfff-  migh«  /i^ply  fraud  and 
covin,  which  would  also  put  the  defendant  on  proof  of 
tthe^  cldnsKterktion^    The  cotlrtr  also  (in- this  tsde  ^er-         k  -r.:'- 
'Mydihieth\6b^on  ^itb  the  jiidghietrts  beingin  d^t, 
as'theieiceout^t  didtioit*  objtet  t^l     and  he  wigfit 
iiViljifendttrgedlii^sumpSiti*''  ^    ^^  -   •  A'^-  :       i 

In  pleading  a  ^tatlfrtfe^staplfeib^^he  test&to^  6r  intes*-  How  statute 
tate,  if  it  be  not  said  that  he  by  his  writing  obligatory,  •*? P^«  P^«*<^- 
y>taecot^{ng  to  tktfort/i  ejHke  s'^afiire,  acknowledged,  ^ 

3cb.  the  ^tea  will  be'bkd'.  ^  And  theffe  sedms  td  be  th«  . 
iiahiie  reasdh  for  the  defendaiit's  pleading  that  ^  the  de-  ^ 

ceased  became  bouiid  by  hii  writing  obligatory,  or  to 
that  effect,  where  the  debt' outs tandmg  is  due  by 
1>ond^  and  no  judgment  has  been  recovered  upo«  it;  for 
the  purpose  of  shewing  the  nattire  <>f  the  debt. 

r 

•  ♦  > 

Although  in  pleading  judgments  obtained  on  bonds,  Must  shew 
it  is  not  necessary  to  state  when  or  where  the  bonds  ^^®">  ***** , 

«   •  •.  1        •        t      1.        «        ^    «  «        where  bond 

were  piade^,  yet  it  seems  that  m  pleadmg  bond  debts  was  made. 

outstanding, 

♦ 

^Palmer  v.  Lawsoti,  I  Le^.  MO.    Sid.  M3.  S.  C.  But  see  1  Vefl\^ 
I9«.    ^  Goldsmith  v.  Sydnor,  Cru.  Car.  303.     ^  Lut.  662. 
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Dutstamlitigy   t)ie  *  dateS'  of  th^  bonds  ought  to  be 

A<^W^  i  for  tho  plaintiff  in  his  replication  cannot  Insist 

<m  9iny  thin^  but  fraud,  ai\4  ^^  bonds  oiight  there- 

,fi>ir6  to  be-  stilted  with  certainty,  .to  ena^  him  to  re- 

'fiy  thaft^  if  it  »wtf    9ut  the-defendant  need  not  di* 

(iQctly  a^ltedgci  th^t  ^hs  deceased  n^die  the.  bonds,  or 

,  that^p  Vjyl.hi^  'writing  obliga^ry  bepanie  bqviqd,  as  ia 

.^Helar^g  l^iain^t  9^  ^^qvtor}^  for  bo  oqe  but  the 

,ol>li^f  ihiinaelC  '.his  hitirs,.  exQc^toIs  oc  ^i|^st». 

jt^^.«a»;f>toa<l,9on  <;«#, /a^»<04- <   llac  pkiati^  cap 

•»      •  .         '  •      I  .   »    • 

S«iai  due.     ■  •  la  plftsadlrig  4^«ii4lj^  ;ig;un»ttiie  te#t»t<Mr  «fjq;b^ta,|i^ 
.tJ»C.  dfifeadbiilt  A¥ghli<  to-  fhfWr  ^ft  BW5* »«  T^%ij4ft»'« 

is  the  legal- debt,  whicHi?^.^<W«fi^a9f!l1t«;.a)i((ho«g^ 
where  tlie  day  of  pa3rment  is  not  come>  the  assets  are 

■  ■"        .'     •'.  :  Ai  .\  ■{,  -'.is  '■  ,'.  j.I  '  -iIt  hire  1  \-  i.!  :■ 

fnoer  to  the ,  If  tho  d<r^4aii^  .fifst  f^a^.  tfial .  ly^  \m\.m9  odier 
SSifiSit,^***^  *^  t*>  OW^  y^Wf;  of  spige^gf  the.  qf^staiidiBf 
toM«iify,&c'  dobts..'i>leaded»:  iwi4  a|berwMdf  .,t^{^  h^  '»o  otbor 

thaa  assets  w^icb^iol;  «i^i^tp<  sat^fy  .|bose  ser 
Teral  .debts,  Im  pl«a^.  w))l  be  hfud..^  repugnancy*. 
And  ^  an  execiitoi;i  ^ec<..  plea|d%,thf^;  be  has  assets  not 
amounting  to^  Itpr.  ^u^di^t  to.  satisfy  tJie  debts 
outstanding  pleaded,  such  plea  is  also  bad;  for  an 
e;itecuiqr  or  adouiv&trattHr  tidier  pugbt  ta  pletid  that 
he  bats  >iiot  goods  except  to  the  amount  of  ^e  debts, 

and 

s 

k  ^Lutw.  66ft.    >  Parker  o.  Atfield, Salk.  312.  Post  B52.     *Bank 
a  BnglMid  V.  MTonif,  Sir.  ld2S.    v«  Mertel  Trethahi's  cue,  f  Co* 


and  .fo  cimfeas  that  he  h^  wffi^ieut  tp  satisfy  tibej|u% 
or  if  the  truth  be  t^at.-he  h^  no  si^fficient  aaseta, 
tkxtti  he.  should  ooi^cjsa  how  much  he  ih^.  by  s^ing 
that  he  fa»  nof^goodfl^' ^eKpept  to  -t^^  value  of,  zgoA 
xiiA  heymtd^i  &  ^um  t^Xmi  Wihich  ia  b<)i<&d  by  the  debti 
pleadecL    Ho  ^oimht  not  to  s^y  that  he ,  ha^  no  other 
assets  thaa  good^.^^t;  txvtfding  t^^^sf^wjit  of  the 
debts,  or  a  certain  siuDii  ios*  >  except  assets  no^i»2(^j^n^ 
to  satisfy  such. debts,  because  of  the  uncertainty;  for 
to  that  the  plaintiff  cannot  reply  so  that  a  certain  issue 
may  be  taken.    If  the.  truth  of  the  case  be  that  he 
has  assets  to  satisfy  all  the  debts,  but  a  penny,  or  a  half* 
penny,  or  other  small  sum,  such  plea  would  be  true;  and 
zsi  executor  or  adminisitrsjtodr  is  privy  to  the  tranaac^^ 
tions,and  represents  thp  person  of  the  testator  or  intea* 
tate,  and  byintendment  of  lawhas  notice  of  the  precise 
value  of  the  assets,  aiid  therefore  ought  to  plead  cer 
tainly  ^  Accordingly,  where  an  executor  pleaded  three 
judgments  outstanding,  and  that  he  had  not  sufficient  to 
satisfy  them,  on  demurrer,  one  of  the  objections  taken 
to  die  plea  was,  that  it  was  not  shewn  what  sum  he 
had  in  hand  to  administer,  which  ought  to  have  been 
atatedy.tl^t  the  court' might  know. and  adjudge  con«^ 
ceming  it    And  two  of  three  judges  held  the  plea 
bad  for  that  reason.    The  Chief  Justice  thou^t  it  was 
bad  for  another  reason  though  not  for  the  above,  and 
accordingly  it  was  adjudged  for  the  plaintiffs.      In 
another  case,  where  an  executor  pleaded  a  recovety* 

against 

^U.  Ana  see  Cro.  Jao.  6^6.    »9Co.  IK),  a..  Vaug.lOS.  S. P» 
4  Samui  9.  Mercer,  Cro^Jac^^Sfi. 
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against  himself,  beyond  whick  he  had-  hot 
the  plea  was  holden  bad  by  the  court  on  Bpedal 
demurrer,  because  it  ought  to  have  stated  diat  he 
had  assets  to  such  an  amount  <ifilyy  and  shewii  the  sum 
in  certaih,  to  satisfy  the  sum  due,  beyond  wbi<^  he  had 
Hot  assets'.  But  as  it  was  hefott  ofaser^^ed^  tlk  sum, 
if  shewn,  is  but  'wlU:ter  ^f  form  V  and  tiierefore  if  it 
be  omitted,  it  is  but  a  formal  error,  and  can  only  be 
token  advantage  of  on  speciad  demurrer ^ 

PriHer  good«  Where  an  administrator  pleaded  a  judgment  reco* 
ing  to  a  less  Vered  Against  him  for  <£I00,  and  that  he  had  fully  ad- 
tum,  good,    ministered,  and  had  no  ffoods  in  his  fasnds  at  the  time 

on  general  .  \  •   •     f      -^  •       ^i.     •   j 

^emnner.      of  sumg  out  the  onginal  wnt,  or  recovering  the  judg- 
ment, or  ever  afterwards,  except  goods  and  diattels 
not  anjounting  to  one  hundred  shillings;  on  general 
demurrer,  although  Warburton,  J.  a  little  doubted  the 
point,  two  of  the  judges  were  clearly  of  opinion  that 
the  plea  was  good ;  fbr  though  strictly  in  such  case,  the 
plea  should  set  down  with  certunty  the  value  of  the 
goods,  yet  that  is  but  form,  and  if  he  had  said  that 
tiiey  were  of  the  value  of  one  hundred  shillings,  and 
<he  plaintiff  had  proved  them  to  be  worth  «£lQO^ 
yet  he  would  have  gained  nothing,  inasmuch  as  the 
substance  of  the  plea  is^  that  he  had  not  above  the  sum 
pleaded    to  satisfy  the  Judgment,  which  sufficiently 
appeared  in  the  above  plea.    It  was  observed  that  the 
statute  87  £iix.  is  a  favourable  law  and  full  of  equity^ 
and  therefore  ought  to  be  construed  liberally.    It  was 
also  observed  that  there  was  a  seeming  repugnancy  in 
first  pleading  plene  administravit,  and  afterwards  con* 
fessing  some  assets  unadministered ;  but  that  all  the 

precedents 

'  Davage  v.  Davi^ge,  Sid.  Sip.     '  Anie  S06.     ^  |  Ler,  132.  S.  € 
as  in  Bid.  210* 
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precedents  are  so,  and  the  pneter  quam  corrects  all,  and 
the  words  unqtiam  postea  refci^s  not  only  to  the  next 
antecedent  time,  viz,  that  of'  the  judgment,  but  also  to 
that  of  the  previous  original'^.  ,    ' 

It  seems  agreed,  that  if  the  defendant  plead  several"  Pntter  suifi» 
judgments  against  the  deceased,  or  against  himself  as  fy^^Jdg^^** 
representative  of  the  deceased,  as  well  as  statutes  en*  ments,  ke. 
tered  into  by  the  deceased,  and  concludes  his  plea  gg^^       ' 
with  saying  that  he  hath  hot,  nor  at  any  time  had  assets 
in  his  hands,  except  goods  sufficient  to  satisfy  those 
judgments  and  statutes,  and  avers  they  are  unsatisfied, 
and  that  the  assets  are  chargeable  with  them,  this  is  a 
good  plea;  and  the  plaintifip  must  reply  that  he  hath 
assets  ultra^  what  will  satisfy  the  judgments  and  sta« 
tutes". 

But  if  the  plaintiiF  reply  that  any  one  of  them  Plwntiff  may 
was  satisfied  by  the  intestate  in  his  life  time,  saying  [^is^^f  ^ 
nothing  to  any  of  the  rest,  and  the  defendant  demur 
upon  this  replication,  the  plaintiiF  must  have  judg- 
ment; for  the  plea  was  false,  and  the  falsehood  detri* 
mental  to  the  plaintifi;  and  beneficial  to  the  defend- 
ant His  pleading  that  he  had  no  more  assets  than 
would  satisfy  the  judgments,  &c.  is  an  admission  that 
he  had  assets  sufficient  for  that  purpose,  and  one  of 
them  being  satisfied  before,  it  appears  there  are  more 
assets  than  will  satisfy  the  others,  by  as  much  as  the 
judgment  already  satisfied  amounts  unto;  which 
would  turn  to  his  gain,  and  the  plaintiflTs  loss,  if  the 
demurrer  were  held  good^. 

So, 

«  Moor  V.  Andrews,  Hoh,  )3S.    oV«tig.lOS^   ^  tdl 
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FrctieruUrh   ,    If  a  man  pleads  that  he  hath  not  aasets  ti//ri 
^<^cnt,      v^liat  will  aatisfy^the  judgments^  &c.  the  plea  is  bad; 

for  neither  ^20.  nor  ^40.  nor«£lOO.  nor  ^200.  are 
assets  ultri  £500.  nor  doth  that  manner  of  pleading 
confess  he  hath  assets  enough  to  satisfy  the  judgments, 
*  ftc  pleaded.  As  to  say^  ''  I  ha»^e  not  in  my  pocket 
9hove«£40."  is  not  to  say^  "  I  have  that  sum  in  my 
pocket"  But  where  the  defendant  pl^ded  payment 
of  several  bonds,  &c.  and  a  recojgnizance  of  ^2000« 
and  a  judgment  of  ^7000*  unsatisfied,  a^d  concluded 
his  plea  with  plenc  admnistravit  prixter  goods  to  the 
^moupt  of  the  monies  paid  in  satisfaction  of  the  b^onds^ 
&a  anfl  £,  10.  which  was  bound  to  satisfy  the  reoog* 
imsance^  *&c*  the  plea  was  held  good;  because  the 
plaintiff  had  np  light  to  be  paid  till  the  judgment,  &c. 
was  satisfied  and  some  assets  remained;  before  which, 
neither  had  the  plaintiff  any  prejudice,  nor  the  admini- 
strator epy  benefit'. 

Recogni-  If  the  rjecogni;zance|  &a  pleaded  ^pear  to  have  been 

wtice,  &c.     entered  i^to  by  the  testator  or  intestate  and  another 

by  deceased  •    •  v        i 

and  another.  persQii,  who  1%  Jiviug,  the  plea  must  State  that  such 

Qthcf  person  has  not  paid  the  money  due^  J^xA  if  it 
do  not)  it  is  bad  in  substance;  in  which  case  a  replica- 
tion is  superfluous,  and  the  plaintiff  must  have  judg? 
mei^t^  So^  if  the  judgment,  &c.  be  against  the  tfstar 
tor  pr  intestate  and  another  person,  who  died  before 
the  testatoc,  &c.  the  death  of  such  person  must  be  air 
tedged  in  the  plea,  to  shew  that  the  testatoi^  i^  was 
fhargeal)le  by  fiu:!rviyorship'. 

If 

'/<r/  TMerifiITfesham'scaiie,pCo.lip.)|.    *  Nortpa  9,  Hapcy^ 
I  Saua<L  10, 1  .Xy  R^ym.  15?.  ^  p. 
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If  the  defendant  plead  a  less  sum  in  bis  hands  than  Averment 
the  amount  of  the  debts  outstanding)  it  seems  unne-  nouuffidcnt, 
cessary  to  say  that  such  sum  is  insufficient  to  satisfy  though  sub* 
them';  though  it  is  proper  to  say  that  the  assets  ad-  ^^^ 
nutted  are  subject  and  liable  to  the  satisfaction  thereof^c 
for  although  the  debts  may  exist,  and  the  defendant 
-  may  only  have  is  much  assets  as  he  pleads,  3^t  diey 
may  not  be  subject  to  the  plaintiflTs  ckim.    But  it 
may  perhaps  be  intefhded  that  they  are  subject^  unless 
Ae  contrary  be  shewn.      ,  ! 

A  plea  by  an  executor  or  administrator  of  debts  out^  ConcliuioiL 
standing,  with  piene  administrwoit  pnefer,  concludes 
by  professing  that  he  is  ready  to  verify  his  pka,  inA 
praying  judgment  if  the  plaintiff  ought  to  have  or 
maintain  his  action  against  him. 

If  several  judgments,  &c.  be  stated  in  the  plea  a^  o^^  ©f  sevo^ 
outstanding  against  the  defendant,  or  satisfied  by  him  ^^  J^«^«- 
with  the  assets  of  the  deceased,  and  any  one  of  them  m  pi^^dl 
be  ill  pleaded  in  siibstaBce,  as,  in  the  case  of  a  judg* 
ment  of  an  inferior  court  which  is  not  shewn  to  have 
had  jurisdiction*^,  or  if  it  be  in  a  superior  court,  and  it 
does  not  appear  when  or  where  it  was  obtained  or  en- 
tered*, or  if  it  was  recovered  a^inst  the  testator  ot 
intestate  and  another  person,  and  it  is  not  shewn  that 
such   person  died   before  the  testator,,  &c.   so  as  to 
make  him  liable  to  satisfy  it^  the  whole  plea  will  be 
bad,  on  general  demurrer'.     On  the  same  principle  it 
seems,  that  if  any  one  of  the  judgments,  Stc  be  ill 

pleaded 

*  But  see  1  Lev.  281.  ^  9  Co.  IO9.  b.  2d  reaoh  ®  Tumor's  case, 
B  Co.  133.  a.  ^  Jordan  v.  Fawceit,  1  Mod.  50.  "  I^Torton  v.  Harley, 
S  Saund.  4K).  1.  T.  Raym.  153.  S.  C.  ^Coqu.  Dtg.  tiU  Pleader,  ^ 
p.  »- 


pleaded  in  form^  advantage  may  be  taken  of  it  by  a 
special  demtirrer-to  the  whole  plea. 


-I  t) 


4     I 


Vwi  tkl  ft"  , ,  Perhaps  the  plamtifF  may  reply  nul  tiel  record^ 
^/oc^m!  ti^^^S^  wskXmn  est  factum^:  It  is  said  that  he  may 
Burning  of  plead  that,  the  statutes  &c*  is  l^v^mt^.  This  appears  to 
^^  *    ^'   be  contrary  to  the  rule,  that  matter  of  record  shall  not 

be  avoided  by  matter  in  pais ;  and  such  a  case  is  more 
proper  for  a  court  of  equity,  than  law^  But  that  rule 
does  not  seem  to  prevail  in  a  case  where  the  party  i& 
a  stranger  to  thq  record^. 

' .  ■  -  . 

Thftt  statute  So,  the  plaintiff  may  reply  that  the  statute,  &c.  was 
feraancTof  ^^^  performance  of  covenants,  which  are  not  broken^; 
covenants,     or  that  it  was  extended,  and  a  liberath  sued  and  ac- 

cepted^  In  short,  any  answer  may  be  given  to  the 
plea,  which  shews  that  at  the  time  of  pleading,  there 
was  no,  legal  debt  outstanding,  to  cover  the  assets  in 
the  defendant's  hands. 

Assets  ^Uri  ^^  ^^  falsehood  of  part  of  the  plea  be  neither 
the  judg-      hi^rtful  to  the  plaintiff^  nor  beneficial  to  the  defendant, 

it  f9  90  sufHciept  reason  that  the  plaintiff  should  ha^'e 
judgment^  for  why  should  the  plaintiff  on  that  ac* 
cqunt  h^ve  w^at  he  ought  not,  or  the  defendant  pay 
what  he  ought  not  ?  SupposjC  the  defendant  pleaded 
a  judgment  obtained  against  the  intestate,  or  himself, 
and  that  the  intestate  or  himself  was  married  at  the 
-^  time 

« 

«Lut.663.  ^Bucklyv.  Ho^ai4,lMod.18(».  ^7^.  i  Randal's 
caae,  8  M(ids59.  ^  Co,  Knt.  147;  li92<  Win.-  Enif.  307.  C^m.  Dig.  sN. 
tupra^    ^  Barker  v.  Dye^  3  Lev.  ^69. 
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time  of  the  judgment  obtained  (which  in  truth  wa» 
false,  both  the  one  and  the  other  being  unmarried 
at  that  time)  should  this  falsity  cause  the .  plaintiff  to 
leqoyer  ?  Surely  not,  for  it  is  not  material^  nor  any 
V^ay  hurtfiii  to  th^  plaintiff!  Besides  the  usual  pleads 
in^^  as  appears  both  by  Turner  s  and  Tresham's  case, 
isi.that  the  plaintiff  must  avoid  all  payments  pleaded 
in  bar,  until  some  assets  appear  to  remain  in  .  the 
defendant's  hands,  and  then  he  is  to  have  judgment*. 
The  plaintiff  must  therefore  reply  assets  ultrd  all  the 
judgments,  &c.  pleaded  as  outstanding;  for  vdiere  an 
detion  was  krought  agunst  executors,  who  pleaded  a 
former  recovery  against  tbem  of  ^200.  and  execution 
issued,  and  pleaded  likewise  another  recovecy  againsi^ 
them  of  jClOO.  and  that  they  had  no  assets  except  to 
satisfy  the  jCiOO.  it  was  adjudged  that  the  plea  was 
good,  and  that  the  plaintiff  must  reply,  they  had  assets 
in  their  hands,  ultrd  the  ^800.  and  the  <£I00.  for  be-* 
fore  both  of  those  sums  were  satisfied,  the  plaintiff  was 
not  intitled  to  his  debt^  So,  if  an  executor  or  admi- 
nistrator plead  twenty  judgments,  it  is  a  confession  of 
assets  to  satisfy  them  all;  and  the  riens  uUrd  is  but 
form,  not  material  nor  traversable^ 


If  the  judgment,  statute^  recognizance,  or  bond 
pleaded  as  outstanding,  was  not  given  for  a  just  debt;  "^'^  ^^ 
or  was  fraudulently  obtained,  that  may  be  replied. 
Where  a  defendant  pleaded  a  judgment  confessed  by 
him  for  a  debt  of  the  testator's,  it  was  alledged  in 
the  plea  to  be  a  true  debt;  the  plaintiff,  with  a  pro- 
Ufitundo  that  it  was  not  a  true  debt,  replied  that  the 

recovery 

">  Vjkug.  )05.     "  Jd.  105.  cites  $  E. 4. 12.  b.     ^  Psrker  v.  Atfcild* 
1  Salk.  319, 
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mcovtrj  "wu  ^y  covin,  and  oA  demurrier  the  couff 
held  tiie  re^ilicalion  to  be  goo4t  fo7  if  die  recovery  be 
sot  by  ciniUy  it  was  a  good  bar  sMrt;withMaii(fiiig  it 
might  not  haw  been  for  a  true  debt,  and  a  rtcwm 
may  be  covinous^  ^though  it  beforatnie  dc&t;  aa^if 
a  boad  be  gtvem  to  defraud  creditors*    And  itxm  ad- 
judged fot  the  plain  tiff;  btt  afterwards  it  appean 
error  was  brought^  and  that  jodgmeAt  was  revened, 
on  the  ground  that  the  T6oop«ry'  could  not  be  oovisom 
if  the  debt  were  a  true  one^  and  theceibre  the  covio 
aikdged  was  not  material^.-    However  this  doctrise 
has  been  since  exploded,  ahd  the  .onginal  judgmeot 
of  the  court  frequently  tt{)bdld,  notwithslan^g  the 
judgment  in  ^ttotK    It  woidd  be  very  hard,  if  a  jadg- 
went,  ooold  not,  stt  it  may^  the  avoided  by  {>lea,  where 
tile  party  is  ^  stranger  to  it',  and:coald  not  therefoie 
bring  a  writ  of  error.    It  is  said>  an  exetdtor  or-adHiini- 
strator  ought  to  execute  his  office^  and  achninister  the 
effects  of  the  deceased^  iawiiiil)^  truly,  and  diligeatly; 
lawfully,  in  paying  all  duties,  debts,  and  legacies,  in 
Mch  precedency  iatid  order^astliey  ought  to  be  paid  by 
liie  law;  truly,  converting  nothing  to  his  own  use,  for 
an  executor  or  administiator  h^  not  die  ^leceased^s 
goods  to  his  own  use,  but  in  another's  right ,  and  to 
'  another's  use,  an^  ought  <n6cby  any  practice  to  hinder 
any  creditor  of  bis  debt,  but  truly  to  exci^ute  his  a&(» 
according  to  the  trust  Av9iich  is  reposed  in  him ;  dili- 
gently, fuia  negtigentia  semptr  hahet  comitem  infor^ 
tunium\ 

Where  scve-      jf  |;^^  judgments  be  pleaded,  the  plaintifF  may  r^ 

mculs  plead-  ply  that  the  defendant  paid  but  so  much  on  the  one, 
«<*•  and 

■   P  Green  v.  Wilcocks,  €ro.  E\h.  462.  Mo.  fOS.'si  C.    *i  Sec  1  Luiw^ 
66s.    '  Randal's  case^  2  Mod;  308.    *  8  Co.  133.  a. 
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ivni  ^ uf  nfud)  anvthe  o^ifr^ .01)4  yet.  kcsepr  them  tioth  ^  ^ 

oa  foot  byfmpdl  &iAttf  tlie  di^fendant  ple^  sevetal 
judgin^BtSj  afnd  t)i9t  b^ii93  BOt  atwte  beyoskd  a  certain 
0Um»  leas  tbon  wiU  wtiffjr  tli^n,  ^  which  is  faubjeoit 
to  'df>^  00,  the  ^iutijf  <M|iMt  re[ily.>tP/-4Mmie  of  the 
jAdgntanta,  that  theyleoie  kept  en  fiftpt^bo^Tfilttid,  p«ayr 
wg  j^^dgnftent  i  dQcqr4tQgly«^  Atid-  as'  .tar'^t^ne  of  tbedn^ 
.^hfMt  ther  dtf£efuJi»«Uihas:  mmftBumltK^  iHe  9(11x1  bn  faw 
flk%  sufiijiiieAk  toisftti^pthat  jildgniiwti  afld'conetud^ 
^.  tbe'cQuJltiy&ifor  aitbeMgh  ^^  plaiQtiif  m^y  reply 
ee¥«niliyt>t«ir«ad>JiKlgnieia)ty  «id  it  U;ii^,hiS''ele€tift« 
-jW^jf^ply  toftf  Liwl$otne  on;  aoA/oaJy :of  the  judgmeaUt 
y«fe.wbe«i  ^jiiiasif  pkada^seimral  jmdgmeoita,  the  rei^ica^ 
4ioir4)faeiet8iKJ<ri^>aafiieitovto^atUfyoi^  l»  aaalk^ 
gailkiii  b£;wiiM;  jrf  ilteady  cenfeesed,  andidiiving  him 
1(9^411  umrteeasary  iifue  therooir. 

'  In  one  eaae,  MKherethe^defendantpleaded several  judg^  Repiicatioa 
jMwts  gi«tafa«4ing»  and  pUnt.  admnktravit  prater  ten  ^Ij^n  jUSL 
f hiUinga  fharged  with  t^e  ps^ment  of  them ;  and  the  menui,  &c. 
plaintiff  replied,  protesting  that  the  judgments  were 
fraudulently  obtained,  but  relying  on  the  fact  that  at 
the  time  of  issuing  th/^  ^rit,  there  was  no  mqre  than 
9  certain  sum  due  on  tben^  which  the  defendant  had 
IMets  sufficient  to  satisfy,  and  that  he  permitted  the 
judgments  to  vefnain  in  foree  to  defraud  him ;  <mi  ge* 
peral  demurrer  to  the  replication,  it  was  resolved  that 
this  mode   of  replyii^  was  good,  though  the  case 
was  ultimatiely  ruJLed  against  the  plaintiff  for  another 
/ault% 

But 

r  •  ^  Mason  v.  Stratton,  2  Mod.  56.     ^  Alton  v.  Sheiman,  1  Salk.  fl9%. 
•  KnigU  V.  Mbitoii,  3  Ler .  SI  1. 
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Less  sums         But  where  the  defettddnt  ^leaded  several  jiKknMfiei 
tion  of  bonds.  Obtained  against  him  oH  the  bdnds  of  toe  testator,  and 

that  he  had  not  assets  Ultrd^  kc.  to  which  the  plaintiff 
Replied  that  each  of  the  bonds,  though  in  the  penal^ 
of  <£flOO*  was  condittonc>d  for  the  paymelit  of  jOliJO. 
only,  and  that  the  defendant  had  assets  ulirA  suffi- 
cient to  satisfy  those  lesser  sums,  and  the  dtfendant 
rejomed  that  tie  had  not  tuietsiM/#r^  wfliehsnt  tx>  smti^ 
fy  the  debts  and  judgments  maitiMied  in  his  pka, 
whereupdn  the  plaintiff  dMiurred  kpectatly,  because 
she  rejoinder  did  not  answer  die  replicatson  directly 
but  ambiguously :  it  was  argued  that  lAie  rejohidCT 
ought  to  have  stated  that  the  defendant  had  not  assets 
tiltrd  sufficient  to  satisfy  i^lissser  aums,  and  not  to 
have  mad^  the  penalties  ^recovered  by  the  judgnaehts 
parcel  of  the  issue.  •  But  it  was  unanhnously  resolved 
that  the  rejoinder  was  good,  because  the  penalties  are 
the  legal  debts,  although  in  equity  the  sums  in  the 
condition  only  are  due ;  and  perhaps  the  pardes  who 
had  recovered  the  judgments  would  not  accept  a  lesser 
sum  without  a  suit  in  equity \ 

That  credi-  But  if  those  parties  would,  or  had  offered  to  accept 
accept  sttch  ^^^  lesser  sumS;  and  the  defendant  would  not  pay  thenii 
sums.  the  plaintiff  in  the  principal  case  might  have  aided 

himself  by  replying  the  fact,  and  that  the  defendant 
kept  the  judgments  on  foot  by  fraud  and  covin*;  and 
on  an  issue  as  to  the  fraud,  the  plaindff  might 
have  given  evidence  of  such  matter  as  would  have 
enabled  him  to  avoid  the  penalties,  although  he  could 
not  aid  himself  on  such  a  general  replication  as  he  had 
adopted.    In  the  case  cited,  the  plaintiff  was  allowed 

to 

•     •        • 

^Thompson  v.  Huat,  Id.  StfS.    *  See  Tresham's  case,  9  Co.  1 10.  H 
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tii^mend,  on  Qondition  that  the  defendant  might  plead 
any  other  judgments  obtained  against  him^* 

General  pleading  that  the  recognizance^  &c.  was  Need  not 
made  for  the  true  payment,  &c.  or  for  performance  of  1^^^/^^ 
covenants,  &c.  is  allowed  in  replying  to  a  plea  of  out- 
standing <lebts  by  an  executor,  &c.  because  the  creditor 
is  wholly  a  stranger  to  it,  and  has  no  means  in  law  to 
know  the  particulars.  And  although  hb  do  not  specify 
the  certain  day  of  payment,  nor  that  thb  lesser  tmUBt 
was  paid  before  or  upon  the  day  of  payitient,  yet  the 
pleading  is  good  in  this  case;  for  admitting  the  pay* 
ment  was  after  the  day,  yet  if  a  lesser  sum  be  accepted 
in  satisfaction,  this  is  a  good  ground  for  the  plaintiff 
to  aver  that  by  fraud  of  the  defendant,  and  with  intent 
to  deiraud  the '  ^laifitiffs  of  their  debt,  the  recogni^ 
2ance,  &c.  was  "tibt  discharged  nor  cancelled'. 

A  general  allegation  of  fraud  and  covin  is  suffi-  ftaud,  4c 
cient,  without  shewing  the  circumstances  which  prow  geae«Uy* 
it;  because  covin  is  so  secret  that  by  intendment  no 
itian  can  have  knowledge  thereof.  And  if  (though  co- 
Tin,  according  to  the  etymology  of  the  word,  ought  to 
be  betwixt  two  by  intendment  of  law,)  a  stranger  can- 
not have  knowledge  of  it^  a  fortiori  in  the  case  of 
firaud,wHch  maybe  in  the  breast  of  one  only ;  for  if  onc^  .  :  v 

b^  deed  mafcei  a  fraudulent  gift  of  his  goods  to^ 
cfit'^rs,  who  kiiow  not  of  it,  it  is  fraud  only  in 
Km  who  mafetes  it.  And  although  of  itself  strictly 
speaking,  covin  ought'  to  be  betwixt  two,  yet  when* 
it  is*  coupled  with  fraud,  which  may  be  committed  by 
one  only,  the  court  will  judge  upon  the  substance  and 

not 

fid.    S9C0.  110. 
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not  the  $trict  etymology  of  the  word,  and  if  the  ai- 
dition  of  covin  be  vain  then  the  court  ought  to  adjudge 
upon  the  fraud,  which  may  be  committed  by  one; 
et  plerumquc  dum  proprietas  verhorum  attendiiur, 
9»nsus  veritatis  amittitur  \ 

So,  if  a  recognizance  be  pleaded,  and  the  plaintiff 
reply  payment  of  a  lesser  sum  in  satisfaction,  it  is  not 
BQce^sary  to  alledge  that  the  conusee  was  ready  to  re- 
lease  or  acknowl^ge  satisfaction ;  for  an  acceptance 
in  satisfaction,  and  the  recognizance,  &c.  remaining 
alive,  ifi  a  sufiicient  ground  to  support  the  allegation  of 
Covin  \ 


Conclusion.       When  the  plaintiff  in  his  replication  states  special 

circumstances  of  fraud,  h^  may  at  his  election  rely 
upon  them,  or  conclude  it  with  an  ita  quodj  that  the 
judgment,  &c.  was  kept  on  foot  to  defraud  the  plain- 
tiiF  of  his  debt*;  or  he  may  i:eply  the  fraud,  with  a 
'  •  traverse  that  the  money  recovered  was  due  at  the  time 
of  obtaining  the  Judgment,  modo  et  formd\  h 
either  case  be  must  conclude  with  a  verification,  and 
not  to  the  country*. 


Plaintiff  may    .  The.  plaintiff  may  reply  separately  to  each  judgment, 
or  ooe  only '  with  a  separate,  conclusion  of  et  hocparatus,  &c*  or 

tp  one  only  of  the  judgments,  upon  which  the  juqr 
may  find  all  bad  or  good ;  for  if  any  part  of  the  plei 
be -insufficient,  defective  or  false,  the  issue  shall  he 
found  against  the  defendant,  the  plea  being  intirc 

The 


of  Uiejudg- 
menti,  &c. 


•  Trcshman's  case,  9  Co.  1 10.  (b)  ^  Id.  9  CoV  1 1 0.  (a)  •^  Covcl  r. 
Dcval,  Lut.  1637.  ^Trctbewy  v.  Ackland,  2Saund.  49.  Jeffcricsr. 
Dee,  1  Lev.  31.  S.  P.    «  Com.  Pig.  tit.  Picador,  i  D.  9. 
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The  plaintifF  should  therefore  regularly  take  issue  upon 
one  only,  as,  in  an  obUgation  with  divers  things  in  the 
condition.  By  the  plea,  the  defendant  confesses  that 
he  has  sufficient  to  satisfy  the  several  judgments 
pleaded;  so  that  if  any  part  be  found  against  him, 
that  is  assets  ^. 

A  replication  which  answers  every  particular  judg-  Replication 
ment  pleaded  by  an  executor  or  administrator,   pro-  ^g^Twiihl^' 
fessing  his  readiness  to  verify  each  answer,  and  that  parate  verifi- 
he  has  assets  ultra,  concluding  to  tlie  country,  is  not  one  cwicl^* 
double ;   and  the  separate  verifications  are  right,  the  sion. 
replications  being  separate.    Thus,  where  the  defend- 
ant pleaded  several  judgments,  one  at  the  suit  of  Wood 
for  £Q0,  one  by'Clevely  for  £100,  Jones  for  il  1 60, 
and  Orton  for  £100,  besides  a  retainer  for  a  debt  of 
£l60  due  to  himself,   the  executor;  a^d  the  plaintiff 
replied  precludi  non,  because,  as  to  Wood's  judgment, 
the  defendant  paid  him  £12  10*.  in  satisfaction  of  it, 
and  Wood  offered  to  acknowledge  satisfaction,  but 
that  the  judgment  \jras  kept  on  foot  by  fraud,  and  this 
he  is  ready  to  verify;  and  as  to  Clevely's  judgment,  that 
satisfaction  is  acknowledged  of  record,  and  this  he  is 
ready  to  verify ;  and  that  the  defendant  has  assets  over 
and  above  the  two  judgments  of  Jones  and  Orton,  as 
well  as  his  own  debt,  and  this  he  prays  may  be  enquired 
of  by  the  country ;  the  court  thought  the  replication 
single  enough,  but  if  it  were  double,  the  defendant  must 
assign  the  duplicity  specially,  as  cause  of  demurrer  ^ 


<s 


So,  where  the  defendant  pleaded  a  recognizance  for  Different 
^SOOO,  and  several  judgments  and  bonds  paid  by  c«>nclusioiig, 

him  try  and  the 
.  •  '  court. 

'  Garret 9.  Harriion,  1  Brownl.  49*  '  Hancock,  v.  Prowd,  1  Saund.  936. 
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him  after  the  exhibiting  of  the  bill^  and  ptenk  ai^ 
ministravit  propter  a  small  sum,  chargeable  with  and 
not  sufficient  to  satisfy  the  recognizance;  and  the  plain- 
tiff replied,  protesting  that  the  judgments  were  frau- 
dulent, that  the  defendant  did  not  pay  the  money  on 
the  first  judgment;  nor  on  the  second^  negativing 
payment  of  several  of  the  judgments  and  bonds 
separately,  but  omitting  some  of  them,  and  con- 
cluding to  the  country;  and  as  to  the  recognizance^ 
that  it  was  kept  on  foot  by  fraud;  on  demurrer  to  the 
rejplication,  on  the  supposed  ground  of  duplicity,  it 
was  held  that  the  plaintiff  bad  his  election  to  traverse 
one  part  only,  or  all  the  several  parts  of  the  replica- 
tion ;  for  he  may  be  mistaken  in  one*  It  was  also  held 
that  pleading  non-payment  of  some  of  the  judgments 
severally,  though  not  all,  and  concluding  to  the  coun* 
try,  was  good ;  for  though  there  were  several  issues  in* 
eluded  in  that  form,  it  was  not  a  multifarious  issue  as 
was  objected;  nor  was  the  omission  of  pleading  pay- 
ment of  some  of  the  bonds  objectionable,  for  the 
plaintiff  might  plead  payment  of  as 'many  as  he 
pleased,  and  omit  the  rest;  and  although  he  had  mis- 
taken  the  sums  of  some  of  those  to  which  he  had 
pleaded,  that  would  not  vitiate  the  replication,  it 
being  the  same  as  if  he  'had  said  nothing  to  those 
bonds \ 

Diflerent  In  another  case,  where  the  defendant  pleaded  two 

S^nSS.  judgments,  one  by  Clifton  for  ^190,  and  another  by 

Wood  for  «£l90,  each  on  simple  cdhtrq^t,  and  no 
assets  ultrd;  and  the  plaintiff  replied  precludi  man^ 
because  as  to  Clifton's  judgment,  that  it  was  obtained 

V.  Dee,  1  Lbt.  iSU 
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by  fraud,  with  a  traverse  that  the  ^£120  was  due  to 
him  as  alledged  in  the  plea,  concluding  with  a  verifi* 
cation  and  prayer  of  judgment ;  and  as  to  Wood's  judg- 
ment, the  same  replication,  mutbth  mutandis;  and  there 
was  a  special  demurrer  for  the  supposed  duplicity  of 
the  replication,  the  court  oyer-iiiled  it,  without  any 
regard  to  the  first  of  these  objections,  ais.  Sir  Ed- 
mund Saunders  says,  they  had  done  oftentimes  before* 
However  with  great  submbsion,  he^  observes,  it  is  an 
anomalous  case,  and  against  the  rules  which  con- 
demn double  pleading^  He  refers  to  the  case  of 
Norton  and  Harvey^  quoted  in  a  previous  page  of 
this  book  J. 

It  is  obvious  that  Saunders  disapproved  of  the  form  One  gseneni 

of  replication  adopted  in  the  above  case^  and  seem-  ^^^1-^**^°' 

ingly  with  goodjeason;  for  if  it  be  allowable  to  put 

the  defendant  on  proof  of  every  part  of  his  plea,  it 

is  no  reason  why  the  plaintiff  should  take  several 

issues,   or  make  several  special  conclusions,  where  one 

would  suffice,  and  have  the  same  effect  as  severaL 

Accordingly  in*  a  subsequent  case,  where  the  plaintiff 

made  several  different  replications,  and  conclusions,  by 

hoc  paratus  est  verificare,  to  a  similar  plea,  the  court 

observed  that  although  such  separate  conclusions  tp 

every  judgment  would  do,  yet  a  general  conclusion  to 

the  whole  had  been  better  \   For  if  the  defendant  plea(} 

several  judgments,  &c.  and  any  of  them  be  ill  pleibded^, 

or  found  fraudulent"",  or  satisfied  %  the  plaintiff  wilji^ 

have  a  general  judgment  a^aimt  the  defendant,  de  bonis 

tcstatoris\ 

Thei« 

i  Tivthewy  v.  Ackl«]id»  St  Saund,  49*  ^  Anit%97^  ^  Airher  v. 
AtfieU,  1  Salk.  31 1«  Ifi.  U  \enX.  19S,  »  2  Saajud.  50.  •  K»m.  IM. 
#  Coffni-  Di«  tit  Fllbrier,£D.  9« 
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Rejoinder.         There  is  a  case  in  Carter's  Reports,  where  an  executor 

pleaded  several  judgments,  and  that  he  had  not  assets 
uUrdy  to  \yhich  the  plainfiiF  replied  that  the  judgments 
were  kept  on  foot  by  fraud  and  covin;  and  the  defend- 
ant rejoined  that  he  did  not  keep  them  on  foot  by 
firaud,  &c.  to  which  rejoinder  exception  was   taken, 
because  he  did  not  say   "nor  any  of  them.''     And 
Vaughan,  C.  J.  held  the  exception  good ;  ^for  the  re- 
joinder, for  want  of  those  words,  was  a  negative  preg- 
nant: and  accordingly  judgment  was  given  by  the 
whole  court  for  the  plaintifF^.     But  in  a  subsequent 
case,  it  was  held  that,  as  the  plaintiff  need  not  aver 
in  his  replication  that  every  judgment,  separately,  was, 
or  that  tlie  several  judgments  mentioned  in  the  plea 
were  kept  on  foot  by  fraud,  the  defendant  in  his  re- 
joinder may  say,    generally,  that  they  were  not  so 
kept  on  foot,  and  if  the  jury  find  but  one  of  them 
fraudulently  kept  on  foot,  there  must  be  a  verdict  for 
the  plkintiff ;   because  sufficient  matter  of  the  issue 
would  be  found  for  him,  the  substance  found  being 
enough  to  intitle  him  to  the  action,  and  avoid  the  de- 
,        fendanf  s  plea"*.  .  If  the  plaintiff  replies  that  the  out- 
standing security  was  obtained  or  kept  on  foot  by 
fraud^  the  defendant  may  take  issue  upon   the  fact 
stated  in  the  replication,  and  leave  it  to  tlie  jury  upon 
the  evidence/.    The  defendant  in  his  rejoinder  must 
not  traverse  the  inducement^  but  th^  fraud ;  and  con- 
elude  to  the  countiy  ■. 


«■ 


If 

i^  Warcuiilp  v.S^monds,  Cart.  221.  Com.  Dig.  tit  Pleader.  2D.  9. 
ace.  «  BeAk  t.  Kent,  4  Mod.  64. 1  Sfao.  2S9.  ^do.  699.  S.  C.  '  T» 
sham's  case,  9  Co.  1 10.  (a).    •  Veale  «•  GatesdoD,  W.  Joo.  92. 
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If  die  testator  was  indebted  to  the  person  whom  he  ^^^^  ^^  "► 
constituted  his  executor,  the  executor  when  sued  may 
plead  his  debts  outst;an<}ing,  and  that  he  retains  assets 
to  satisfy  them,  if  they  be  of  an  equal  or  superior  de- 
gree with  the  plaintiff's  demand.  So  that  in  assumpsit 
against  an  executor,  if  the  testator  was  indebted  to 
him  by  judgment,  he  may  plead  the  judgment  out- 
standing, or  he  may,  without  pleading,  give. a  retainer 
of  a  debt  in  evidence  under  the  general  plea  of  plene 
cdministravit ;  for  it  may  be  considered  as  a  payment; 
besides  the  executor  cannot  sue  himself^. 

After  stating  tlie  debts  for  which  the  retainer  of  The  will  and 
assets  is  made,  if  tjie  plea  be  by  an  executor,  the  pre-  ^  '  ^* 
cedents  state  the  testator's  will,  his  death,  and  that 
the  defendant  proved  the  former :  or,  if  the  plea  be 
by  an  administrator,  they  state  the  intestate's  deaths 
and  the  grant  of  administration.  And  this  appears  to 
be  necessary,  though  the  defendant's  representative 
character  is,  in  either  case,  stated  and  relied  upon  by 
the  plaintiff  in  his  declaration ;  especially  in  the  for- 
mer case,  as  if  the  defendant  be  executor  de  son  torty 
the  plaintiff  cap  only  declare  against  him  gs  rightfol 
executor^ 

An  executor  de  son  tort  cannot  plead  plene  adminU  Replication 
stravit^  or  payment  of  debts  to  third  persons  ",  much  ^^^S^®'®"*^' 
less  can  he  plead  a  retainer,  on  account  of  a  debt  due  tor  de  son 
to  himself;  therefore  if  the  defendant,  being  sued,  as  ^^^' 
an  executor,  plead  a  retainer,  the  plaintiff  may  reply 
that  he  is  executor  de  son  torf^  j  such  executor  not 

being 

'  Fer  Lord  Mansfield,  S  Bur.  1SS3.    ^  Prince  v.  Rowson,  1  Mod. 
208.    «  Carth,  104.  Ante  801.    ^  Fooler  v.  Cooke,  Salk.  29/. 
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being  allowed  to  retain  assets  to  satisfy  debts  to  hia; 
which  would  tend  to  encourage  creditors  to  stnve 
who  should  first  take  possession  of  the  goods  of  tk 
deceasedi  and  would  besides  be  allowing  the  ]>arty  to 
take  advantage  of  his  own  wrong*.  Such  a  replica- 
tion (if  the  deceased  died  intestate)  states  that  i^ 
and  that  the  defendant^  without  any  lawful  adnuni- 
fetration  to  him  conunitted,  did  administer  his  goods, 
88  exrecutor  of  his  wilL  These  facts  should  be  stated 
with  a  time  and  venuCi  being  traversable.  It  then 
proceeds  to  say,  that  the  plsuntifF  thereupon  afterwards 
exhibited  his  bill  (or  issued  his  writ,  or  commenced 
his  suit)  against  the  defendant,  as  executor  of  bis 
own  wrong.  In  such  a  replication,  it  does  not  seem 
necessary  to  state  that  the  defendant^  as  «uch,  ought 
not  to  retain,  as  some  precedents  do ;  for  this  is  a  con- 
clusion of  law.  The  replication  concludes  with  a  \> 
tification. 

Pro/ert  of        It  IS  usual  in  pleading  a  retainer  by  an  executor  for 
letters  test*,  jjjg  ^^^^  jebt,  to  add  a  pf'ofert  of  his  letters  testa- 

mentfiry*  *     •/ 

mentary.  And  this  seems  proper,  as  it  is  necessaiy 
in  such  a  plea  to  shew  that  the  defendant  is  rightful 
executor.  For  where  the  plaintiff  declared  against 
the  defendant  as  executor,  to  which  he  pleaded  that 
the  testator  made  his  will,  and  he,  the  defendant,  took 
upon  himself  the  burthen  of  the  execution  of  it,  and 
that  he  retained  goods  to  satisfy  a  debt  due  from  the 
testator  to  the  defendant's  wife,  the  plaintiff  demurred; 
because  for  aught  that  appeared  the  defendant  was  an 
executor  de  son  tortj  in  which  cade  he  could  not  re- 
tain.   And  it  was  said  that  the  plaintiff's  naming  him 

executor 

*  Coulter^  case,  5  Co.  SOib. 
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executor  in  the  declaration  wonld  not  assist  bim ;  for 
that  waa  of  necessity,  as  he  could  toot  declare  any 
other  way.  To  this  opinion  all  the  court  assented^ 
saying,  that  the  defendant  ought*to  entitle  himself  to 
the  executorship,  that  it  might  appear  he  had  a  right 
to  retain.  And  accordingly  judgment  was  given  for 
tiie  plainti£f^. 


As  it  may  be  pleaded  that  the  pldntifT  never  was  Thatadmini* 
executor*,  so,-  the  defendant  may  plead  in  bar  that  ad-  »*~^»<>^^*» 
ministration  of  the  goods  and  chattels,  which  were  of  mitted.  And 
the  intestate  at  the  tiine  of  his  death,  was  not  ever  '^^•*'^"» 
committed  to  him;  and  conclude  with  a  verification '• 
In  this  replication  it  is  not  usual,  as  in  pleading  ne 
ungues  executor^  to  say  that  the  defendant  never  ad- 
ministered any  of  the  intestate^s  goods.    The  reason 
perhaps  may  be  that  the  defendant  cannot  be  charged 
as  administrator  de  son  tort.    To  this  plea  the  plain* 
tifip  may  reply  that  administration  of  the-  goods  and 
chattels,  which  were  of  the  intestate  at  the  time  of  his 
death,  was  committed  to  the  defendant,  as  stated  in  the 
declaration,  and  conclude  to  the  country. 

If  administration  be  granted  by  one  not  having  ju*  Distinction, 
risdiction,  it  is  a  good  plea  that  administraticm  was  ^}^^^^^^^ 

1^11         1-1  ,  nistrauon 

never  committed ;  for  although  where  one  hath  goods  void,  and 
in  an  inferior  diocese,  and  the  metropolitan  of  the  pro-  ^®*^'^*' 
idnce,  under  a  pretence  that  he  had  bona  notabilia  in 
divers  dioceses,  commits  administration,  it  is  not  void, 

but 

^JnU  79i*    3rFriacov.BowMD,lMod.20S.    '  Hans.  Ent.  105. 
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but  voidable  by  sentence,  because  the  metropolitaii 
hath  jurisdictipn  over  all  the  diodsses  in  his  province; 
yet  if  an  ordinary  of  a  diocese  cooinlit  admhiistiation 
of  goods  when  the  party  hatli  bona  notabilia  in  several 
dioceses^  such  administration  is  merely  void,  as  well 
as  to  goods  within  his  own  diocese  as  elsewhere,  be- 
cause  he  can  by  no  means  have  jurisdiction  k£  the 
cause  ^  But  although  the  administration  is  void 
when  granted  by  a  wrong  ordinary,  yet  it  is  only  void- 
able when  granted  to  a  wrong  person  \  and  therefore 
the  plaintiff  cannot  reply  that  no  administration  was 
committed,  b^t  ipust  state  the  fact 


Replicatioi^ 
of  bonanO' 
tabilia,  &c« 


So,  this  defendant  may  plead  specially  that  the  iih 
testate  had  bona  notabilia  in  several  dioceses,  if  the 
^dn)inistration  in  the  declaration  be  not  stated  to  be 
by  the  metropolitan.  It  is  also  a  good  plea,  to  a  de- 
claration alledging  that  administration  was  granted 
by  the  Bishop  of  L.,  that  the  intestate  at  the  time  of 
his  death  was  resident  in  another  diocese.  So,  the  de- 
fendant may  plead  that  administration  was  committed 
to  another®. 


Executor, 
and  not  ad- 
minis^aton 


If^  one  be  sued  as  administrator,  he  may  plead  ne 
ungues  administrator ;  but  it  is  no  plea  in  bar  that  be 
i^  executor  where  the  plaintiff  has  charged  him  as 
adpiinistrator,  for  it  is  but  in  abatement ;  and  though 
it  has  been  said  upon  the  plea  of  ne  unques  executor^ 
the  defendant  may  give  letters  of  administration  in 
proof**,  this  was  denied  by  Holt,  C.  J.  and  Eyr^  J. 
coeteris  tacentibus;  and  Holt  said,  notMnithstanding 
thi^  he  shall  be  charged,  though  it  was  otherwise 

of 

*  Prince's  ciase,  5  Co.  29.  b.  SO.  a.    ^  Blackborottgb  o.  Davii,  Silk* 
9S.    ®  Gidley  V.  Williams,  iSalk.SS.    f  AnonDy.30^. 
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of  letters  ad  eoiligenda  bona  defuncti^  but  where  one 
sues  as  exectitoty  the  defendant  may  plead  by  way  of 
eKtoppel  that  he  was'adtnmistrator,  &c\  < 

•  .  • 
So,  a  defendant  administrator  may  plead  j&/e;2e  admi-  ThneadnM- 
stravit  generally,  or  specially,  like  an  executor ;  or  a  administni- 
retainer:  but  if  he  plead  administration  committed,  ^^' 
and  that  he  retains  for  satisfaction  of  a  debt  due  to 
him  by  bond,  without  shewing  that  administration  • 

was  committed  to  him,  the  plea  will  be  insufficient: 
for  unless  that  was  the  fact,  he  had  no  colpur  of 
right  to  retain^.  It  is  also  usual  and  proper  in  such 
case  to  make  a  profert  of  the  letters  of  administration 
in  the  plea,  though  I  do  not  find  any  direct  authority 
to  shew  that  ?i  profert  is  necessary  in  pleading  a  re- 
tainer by  an  executor  or  administrator^. 

If  an  action  be  brought  by  several  as  executors,  the  Bar  in  actioa 
defendant  cannot  plead  by  Way  of  estoppel,  that  before  strator  *"no 
the  purchase  of  the  writ,  one  of  the  plaintiffs,  as  ad-  estoppeL 
ministrator,    impleaded  him  for  the  same  cause  of 
action ;  and  he  then  pleaded  that  the  deceased  made  a 
will, and  appointed  executors  who  administered;  with  a 
traverse  of  his  dying  intestate;  and  where  the  plaintiff 
replied  to  such  a  plea,  that  administration  was  committed 
to  him  pendente  lite  between  the  executors;  on  demur- 
rer it  was  adjudged  for  the  plaintiff. ,  Th6  plaintiffs  are 
at  liberty  to  reply  to  such  a  plea  in  estoppel,  shewing 
the  repeal  of  the  letters  of  administration,  and  that 
they  are  the  executors;  for  by  the  former  judgment, 
the  plaintiff  was  only  barred  as  to  the  action  of  the  writ, 

viz. 

4 

*  Harding  v.  Salkeld,  Skin.  3fi5.    ^  Caterly  v,  Ellison,  T.  Jon.  2S« 
*  1  Lutw.  9.  Stmb.cantrd.  Sed  vide  ante  840i  ' 
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by  bond,  andacconnt  stated*  M 

ACTIO  NON  ACCRBVIT  INFRA  SEX  ANN08.    See  tit  IMMtvm^  sUtnteof. 
ACTIONEM  NON,  where  proper.    See  tit  of  each  partiodar  plea,  as,  bankmptcy,  dec 
ADMINISTRATION  AND  ADMINISTRATOR.    Seetit  ^MMlsraaadildniiMlmfof*;    hdMm^ 

tuAmmmfri^   ArMck 
AGENT,  declaration  on  promise  by*    See  tit  Awniae* 
AGREEMENT.    See  tit  P^nmtse* 
AUENAOJ^  plea  of, 

where,  and  how  pleadable.  68T. 

not  allowed  to  be  pleaded  with  woaniawfitf,  in  C  P»  J4 
not  pleadable  as  a  general  bar.  688. 
statement  of  country  whereof  plaintiff  was  snl^t  Id. 

his  birth  or  descent  689, 90. 
must  negative  ev.cry  presumption  in  his  iavor*  69t» 
leplication,  in  dcniaL  JTii. 

of  h^  I^MDtfuon.  69S. 

exception  of  proclamation,  /d. 

ktters  of  safe  conduct,  or  license*  6M 
neutral,  and  prisoner  of  war.  694* . 
tbat  alien  is  indebted  to  plaintiff*  696. 
ARBITRAMENT, 

evidence  on  nsa'assampH.  65f  • 
plea  of;  jl 

to  what  counts  it  should  be  pldltd,  and  witii  wbat  a?enMats.6Mi. 
where  submission  |deadable  alone*  659. 
statement  of  submissioa; 

generally,  l^  « 

with  time  and  place*  660. 

parties  to  snb^iisiotti  andaiansef  ieftiMS»  tk 
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ARBITRAMENT— (emrfuwetO 
plea  of; 
mwardyhow  stated; 

time  and  place  thereof.  Id, 

mast  extend  to  counts  to  wliieh  it  is  pleaded.  661. 

bad,  if  it  cannot  be  ascertained  by  averment.  669* 

if  absurd,  or  against  law,  or  no  new  daty  aaeated.  f(f. 
wbcn  pleadable  before  time  of  performance.  661,  f . 

afterwards,  witnout  aUedging  perfonnance.  66f • 

distinction,  between  submission  by  bond,  and  paroL  66S* 

award  of  satisfaction,  and  disclmw.  664b 

mone^,  and  a  eoUatenT  iMa^iSS, 
payment  at  a  time  fixed,  and  ancertaia.  bL 
wbere  plaintiff 'k  pcribmianoe  is  to  pifcHe 

defeadant^btfi 
these  distmctioiis  abolished*  665* 
pleaof,  |»if  darr«ni«oiift«UBicc.  666* 
replication  in  denial.  Id, 
A88ETS.    See  tit.  Exeeuton  md  AdmuMrtdon. 
ASSIGNEES.    Seetit/NdsMtohtfilssKmpsit.  Brmek. 

ASSUMPSIT.    See  tit.  DsclufoHdn.    PromUe.    IndebUaiUB  Ammpnt.    Pfmt,tfC 
ATTAINDER  may  be  pleaded,  or  given  in  evidence.  686« 
ATTORNEY,  declaration ibr  his  fees.  458. 
AVERAGE.    See  tit.  Policy  qf  Jnntnmec 
AVERMENTS, 

of  performance,  and  excnse  of  performance, 

in  general.  Chap.  V.    And  see  tit.  Petfimmmee, 

in  particniar  actions  of  assumpsit.   Chap.  VI.    And  see  tit*  Pafirwumc^JI/l^ 
of  notice.  Chap.  VII.    And  see  tit.  Notice, 
request.  Chap.  VIII.  And  see  tit.  Remuit.** 
AVOIDANCE,  pleas  in.  Chap.  XVII. 

by  common  law.  540.    And  see  tit.  Caariuteytfe, 
by  statute.  540. 587, '^c.    And  see  tit.  Gamkig^ifCm 
AUCTIONEER,  declaration  by.  19. 
AWARD.    See  tit.  ilrfrtirmiMltf.    JndOii^iut  Aituu^, 
EANKRUPTCY, 

of  defendant,  must  be  pleaded.  Id, 

Biay  be  pleaded  generally,  and  specially.  700« 
genend  form  of  plea.  Id, 
metUmefti  non,  701. 

that  action  accrued  before  bankmptcy,  /A 
bankruptcy,  how  alledsed.  Id. 

need  not  be  stated  to  have  been  before  Bait«  7W 
particular  act  of,  need  not  be  shewn,  709. 
frirtute  Mtahdi,  formerly  held  necessary.  Id, 
bad  to  plead  readiness  to  conform  only.  703. 
sufficient  to  pursue  words  of  statute.  704* 
should  conclude  to  the  country.  709. 10. 
elUer^  in  pleading  bankruptcy  in  Ireland,  719« 
by  one  of  several  defendants.  713. 
puts  darrdacoaftjnHmce,  when  nnneceasary.  707. 

when  proper.  708. 
•f  plaintiff,  need  not  be  pleaded  speciallv.  713* 

one  of  several  plaintiffs,  where  i|nd  how  pleadable  Idf 
must  state  commission.  715. 
assignment.  716. 
puis  darrein  contimumcef  when  necessary.  716. 

when  pleadable  tame  pro  tMttc,  717* 
how  pleaded.  718. 
replication  in  denial.  7S0, 

that  debt  arose  after  bankmptcy.  Id.  721. 
that  action  is  for  benefit  of  assignees.  721. 
BARON  AND  FEME.    See  tit.  Indelntahu  A$sumprii,    Brtaek.    CbMrfiw, 
BHXS  OF  EXCHANGE,  6cc.  declaration  on,  in  special  assumpsit.  Chi9.X«XI. 
statement  of  making  bill.  &c. 

allegation  that  parties  were  merchants.  304* 
'  •f  the  custom  or  practice  of  merchantH 

distinction  between  pleading,  anMeclaring  in  cnston.  304i 
declaration  on  general  custom  of  England,  good.  305> 
according  to  usage  of  merchants,  snmcient.  306. 

^  (  not  necessary.  Jd» 

vodem  form  of  declaring  on  bills.  307. 

onchedu.  Id* 
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BIIX8  OF  £XCHANOE-<conHmf«0 
lUteBent  of  making  bill,  ^Icc. 

by  whom  drawn; 

where  bill,  ^c*  drawn  in  blank.  808. 

misnomer  of  drawer,  or  drawers,  or  omission  of  one  of  them.  /<! 
declaration  against  one  of  several  joint  drawers.  309. 
OB  bill,  ^c.  drawn  in  a  firm.  510. 

by  aa^^nt.  311.  ^ 

by  J.  8.  for  himself  vnd  defendants! t« 
4ay  of  making  bill,  &c.  Id. 

payable  after  date.  319. 
bearing  no  date.  Id, 
dated  by  mistake.  314. 

in  infenor  conrt^  not  doeat  commencement  of  suit.  .315. 
place  where  bill  made,  or  dated.  316. 

distinction,  where  negotiated  abroad,  or  in  England,  /d. 
want  of  venue.  317. 
making  or  drawing  bill,  &c.  Id. 
description  of  instrument.  318. 
signature.  319. ' 

sabscription  by  drawee,  or  his  procurator.  S$0* 
date.  3S1. 
direction,  in  general.  Id, 

of  bill  directed  to  A^  or  B.  3M. 
description  of  drawee,  /d. 

delivery  to  payee.  3^.  * 

statement  of  effect  of  instrument.  324. 
flkdaratiottonjoint  note,  signed  by  one  person  only.  Id 
joint  and  several  note,  325. 

that  defendants  jointly  or  separately  promised,  bad  on  demtirrer.  /dL 
if  OBCertain  which,  error.  Id, 
4diier,  that  both  jointly  or  severally  promised.  Sfe* 
proper  form  of  declaring  on  joint  and  sevend  note.  Id. 

bill  of  «cveral  parts.  SfT. 
liaieor  place  of  payment,  &c.  Id. 

note,  &c.  payable  on  contingency.  3i8. 
bill  Or  note  returned.  330. 

payable  at  particular  place,  id. 
skscriptionof  payee;  and  how  bill,^c.  payable.  Id, 
when  payable  to  fictitious  payee.  331. 
to  order  only.  332. 
to  B.  instead  of  A.  by  mistake.  Id, 
•nm  or  sums  payable.  Id*  ^ 

for  value  received,  dec  333, 
statement  of  accieptance.  334.^ 

where  acceptance  should  be  stated.  335. 
what  allegation  of  it  safficieot,  in  general.  Id. 

by  one  of  several  drawees,  or,  in  a  firm.  $36, 

by  agent.  Id, 

by  defendant  and  another.  337. 

in  action  by  executor.  Id, 

time  of  acceptance.  Id, 

.  acceptance  to  pay  at  particular  time,  or  place.  338.  "  '  .        ^    . 

nee<i  not  say  acceptance  was  in  writing,  or  according  to  tie  cus-' 

Allegationof  transfer.  340.  torn.  339. 

party  making  it  Id.  *  *        ' 

dMcription  of  party  in  general.  Id, 

transfer  by  agent  how  stated.  341. 

by  administntor  «r  executor.  34S. 
time  of  transfer,  in  general.  Id, 

day  and  date  of  iadorscment  343. 
mode  of  transfer; 

in  writing.  343. 

delivery.  344. 
iBdonmtnt  for  part  of  the  money.  Id, 

of  bill  payable  to  plaintifiT,  without  saying,  by  defendant  S4i 
bow  difirerent  indorsements  stated.  34^. 
stTcral  lUdorsements.  Id. 

declaration  by  first  indorser.  347* 

by  remote  indonee.  346. 

what  indorsements  must  be  stated.  Id, 

what  may  be  omitted.  Id, 
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BILLS  OF  EXCBAKfO^coMmii) 

$^tg$!^OB  of  transfer. 

fom  of  ttatiag  traaifer  of  ched^  in  geaenl.  350* 

where  it  hM  fNMwd  flvoQi^  aevcni  baadi.  JJ. 
svementofiioormr.  Id, 
•femients  of  presentment,  te«  952. 
wbere  neeeswy  in  generml.  icL 

in  action  or  note,  Ste.  payable  at  banken,  S54. 

OB  demand.  3M. 
bow  presentment  most  be  stated  wbere  necenary ; 

at  what  time  presctttment  for  payment,  &g.  milt  be  aUcdged.  S56» 
where  day  not  materiaL  S57. 
what  day  should  be  alM|od.  id. 
place  of  presentment.  Id.  * 

most  be  stated  tnily.  353. 
omission  to  accept,  ^c.  not  snIRcient.  Id. 
must  state  request  and  refbsal.  359. 

or  that  drawee,  drc.  could  not  be  fonad*  Id. 

need  not  aver  enqniiy  made  Ibr  bim*  JUL 
nfcmcnt  of  notice*  960* 

of  indorBcments.  /d» 
of  noBHicceptanGe  or  non-payment*  96X. 
ntcnncBl  of  no  elfiects.  S6t. 

other  excase  for  notioe.  36& 
tUcfation  of  protest.  Id. 
wbere  necessary.  Id. 
where  not.  Id. 
matter  of  fbtm  only.  S64. 
nmst  be  pfovedif  hud.  SmA.  SM; 
Ibim  of.statinif  protest.  SffT. 

notice  thereof.  Id. 
idBi^alion  of  rctnm  of  bill  to  plainti£  id. 
nwament  of  deicndant'k  liability.  968. 
in  ^eneial,  mmecessuy.  Id. 

where  aTorred,  ssciHidMwi  teasrcm,  or,  on  nfnest*  969. 
nOcgntion  of  promise; 

Ibrmcriy,  no  promise  stated.  9T0. 

neeeptMMO,  or  drawing  of  biU,  Sec  implies  promise  to  poy.  M 

neoemity  of  stating  proroiie,  considered.  371. 

bow  stated,  ingenwraL  37^ 

wbere  spoeial  promise  is  relied  on.  /d. 
ftramcnt  of  valne  of  foreign  money.  373. 
of  the  length  of  nuances.  974. 

omission  of,  fetal  on  denmirer  only.  Id. 
Ibrmsofalledgingit.  375. 
of  dcfinlt  of  payment  of  one  of  screral  instahnentk  hU 

•      of  sewnd  parts  of  bill.  376. 
Otvetal  eonnts^  wbere  proper  on  the  same  oill,  and  form  thereof.  377. 

common  counts  on  oonMctatlon,  60c.  where  proper,  in  general.  379» 
for  money  pai<L  See.  Id* 
lor  interest  and  chargti.  380. 
bnacb*  MMlallegi^ionof  reonest.  Id. 
BBBACH  in  spodal  assnmpMt.  Chap.  1X7  And  see  lit.  IwdiWlahts  A$nmfai. 
nsrigunnnt  of  breaches,  in  general, 
necessity  of  good  breach.  f57. 
in  what  part  of  decUtfation,  breach  amigned.  S58. 
of  negative  or  aArmatiTe  breachee^  in  nneral.  t59* 
imputation  ofirand  or  deceit  Id. 
amnative  breach,  most  be  certain.  960. 
^egatiTe  breach,  where  it  may  be^  in  genaraL  t61. 

where  not.  Id. 
gtiiiity  of  persons,  in  general.  26S. 

actionon  premise  to  administrator,  to  pay  intestate*^ debt  §68 
by  execntor  after  administnrtion  dwmdt  miwtn  «telr.  id. , 
by  bvsband  and  wife.  f64. 

on  promise  to  pay  two  persomi,  or  dther  of  them.  Id* 
CMlaliity  of  times,  dec  in  general.  t65. 

distinction,  as  to  breach  in  debt,  and  assnttpsit.  See.  Id. 

intendment  where  time  is  ancerlidn.  866. 

breach  for  two  years  ending  9Ut  Ha|:,  iaitcad  of  30th.  fif v 
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MtlgmMIlt  Of  DICiMACly  n  MMftl* 

•tstnKiit  0f  event  OB  which  hmdl  ^^pcndi^  S6(* 
icason  when  It  hnppoMd*  t69. 

other  matter  of  ctrcmnstanee.  /d»  * 

condition  ofpaYnmit.  tri. 
.  eitnte  oht  orwhich,  nun  payable,  ff f • 
hnach  tn  words  of  proraiie.  trs. 

matt  extend  to  the  whole  ptomiae.  f7i* 

not  be  larger,  or  narrower,  than  pnNniae.  tTS» 
■rail  state  defilult  of  principal,  to  chai^  surety,  flf^ 
^aSUt^  If  surety  originaUy  liable.  STT. 
■say  be  according  to  sense  of  promise,  Ac  M 
several  breaches.  S78. 

for  peiMlty,  and  general  damages.  g79. 
statute  8  A  9  V.  3.  S80. 
where  count  for  penalty,  useless.  JiL 
how  additional  breaches,  auigned.  281. 
one  of  two  breaches,  badly  assigned,  /d. 
how  defect  of  breach,  taken  advantage  of,  or  aided.  882* 
special  damages.  Jd. 
asiigametft  of  bteadies  of  partlcahtf  eontnets. 

respecting  persons ; 

6r  not  suffering  plainttif  to  be  clerk  to  defendant,  whtht  fijiiHin .  gift* 
saving  mm  harmless.  886. 

the  like,  and  not  paying  twofienoe  for  eaeh  fiurtUni^  loss.  88f . 
•avi^  harmless  mm  all  actions,  without  shewing  what  action 

brov^  or  fer  what.  888^ 
liroih  bond,  without  sbewhig  haw  hi^lmiisd.  Vu 
making  good,  guaranteeing,  or  warranting,  mon^.  889^ 
giving  security.  890. 

faidenmilying  pbdntiir,  hut  pleading  suit  In  bar.  Jd. 
faspecting personal  property; 

breach  of  promise  to  pay,  or  cause  la  bt  B8id»  disbttMBicnlf  is 

bvildi^gmiU.  891. 
eostiofsnit,  /d. 
•■m  byinstehnents.  898. 

for  goodS)  at  aeertain  noepartill,  l^e./4 
aaoncy,  on  or  befoesach  a  day.  898. 

on  or  about  feast  day. /d. 
to  plaintiff's  sister,  ortoscieral 
perMns,  or  any  of  them.  Ac.  888. 
breach  of  promise  to  deliver  goods  lobe  chosen  by  pfadntiff.  /d. 

•norbefemaachnday.  89S» 
icspecting  real  property ; 

intermptionofpossemion.  89S« 

eviction  of  title.  897. 

kot  repairing.  898.  -- 

using  farm  in  hasband4lke  manwrr,  dte.  8tlk 
CARRIER^  declaration  against,  lil. 
CHECKS,  declaration  on  them.  See  tit  BiZZt^Escltf^,  4«. 
COLtATORAL  SECURITY,  given  in  evidence  or  pleaded,  ddf. 
COMPOSITION  with  creditors,  given  la  evidence  or  pleaded.  dff&  T. 
CONSIDERATION,  in  special  assmnpsit.  Chi^.  III.  And  see  tit  /iilihVaili  4wMafaftj  |«^ 
eonaideration  mast  be  stated.  49. 
what  consideration  snfleient^  in  general.  J^* 

in  case  of  mutual  agreement,  /d. 
by  benefit  to  defendant.  51. 

must  appear  to  move  from  plaintift  44 
by  detriment  to  pfauntiff.  58. 
mere  moral  obligation  not  snflicteat.  5i» 
consideration  must  be  co-«ztensive^With  prombe.  Id. 
considentions  executoiy,  executed,  eonenrrent,  and  eontfuaing.  88. 

in  different  rights.  56.  ' 

allegation  of  too  many,  or  too  few  considerations,  /d. 
«listinetion,  in  declaring  for  mbfeasance,  and  nonfeaaanee.  5T. 
defective  statement  of  Consideration,  when  fatal.  58. 
wheie  proper  to  say,  <<  in  consideration  thereof,"  Ac.  59. 

.   .        ^  that  plaintiff  promised  to  pcrfbmakreawMO.^' 

tine  and  place  of  consideration.  61.  .       * 

mhert  consideration  need  not  be  laid  ^  at  request.*  l^ 
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CONSIDERATION,  in  special  assumpsit, 
ml  plaintiff's  instance,  bad.  62. 

at  defendant's  request,  where  necessary  to  be  allcdged*  63. 
wliere  consideration  traversable.  Id,  ' 

division  of  considerations.  64. 

considerations  respecting  persons ;  *  -. 

if  plaintiff*  would  forbear,  not  sufficient.  6S» 

need  nut  tuty  how,  what,  or,  to  whom.  Id. 

cause  of  debt,  or  suit.  66. 

forbearance  to  sue  on  covenant  not  to  assign.  Id* 

to  sue  executor^  for  ancestor's  debt.  Id. 
heir,  on  testator's  bond.  68. 

to  take  coune,  without  saying  legal  conrse.  Id, 

to  forbear  goods.  69. 

in  consideration  of  relinquishment  of  suit.  Id. 

acceptance  of  defendant's  promise  to  f  jr<M>lnf  JJJOL 
respecting  persona]  property ; 

in  consideration  of  delivery  of  horse  at  such  a  price.  71. 

suffering  goods  to  continue  with  J.  8.  /d. 
delivery  of  bills  of  exchange.  72. 
respecting  real  property ; 

in  consideration  of  tenancy  of  fann,  without  saying  on  what  tems.  U, 

on  terms  of  dsmg  fkrm  in  hvsbaid- 
-•'■•  .  like  manner,  Auc.  n 

,    occupation,  and  payment  of  rent*  74« 
I  permission  to  enjoy  land.  Id. 

r  .  rent  due.  75i 

repair  of  house.  Id. 
CX)NTRA  BONOS  MORES,  Sec.  given  in  evidence  or  pleaded.  585. 
COVERTURE, 

evidence  on  noa  aaumpsit.  540. 
plea  of,  wJbenitmay  be  in  bar,  or  abatement  541,  3. 
by  attorney.  544. 
.'  •  the  fiicthoiT  stated.  546. 

time  of  coverture.  545. 
venue  unnecessary.  546. 
conclusion  of  plea.  547. 
.    Kpliartion  in  denial.  547. 
in  avoidance ; 

abjuration,  profession,  banishment,  relegation,  or  divorce.  548.  551. 
foreigner  deserting  England.  549. 

special  replication,  how  far  necessary.  550. 
vliSfii  replication  held  good.  551. 

what  not.  553.  i 

principle  of  decisions  questioned.  555. 

,  elopement.  »/d.  ' 

separate  maintenance.  557.  I 

modem  cases  now  over-ruled.  559*  | 

adultery*  563.  i 

alimony.  564. 

restoration  of  old  law  on  ibig  subject.  Id.  \ 

the  case  of  Marshall  and  Button.  565. 
custom  of  London.  567. 
COURT  OF  CONSCIENCE. ACTS, 
whm  pleadable,  in  general.  734. 

Westminster  act.  785» 
form  of  plea; 

oeHonemnon.  786. 

that  suit  was  commenced  after  act.  787. 

difference  where  form  given,  or  not.  Id. 

where  less  or  more  than  40s.  is  claimed.  Id. 
fepHcation,  general  or  special.  788. 
]>£Cl#ARATION,  different  forms  of  in  assumpsit  Chap.  I.  And;|ee  tit  IfidMcement.  Scru 
special  and  general  assumpsit  distinguished.  1.  And  see  tit  Indibitatug  AinanptU,  d^i. 
old  doctrine  as  to  declaring  in  each.  S. 

where  plaintiff  may  declare  on  executory,  or  executed  contract  4« 
he  cannot  declare  in  indebitoha  ossinnpnf,  till  credit  be  expired.  5. 
bat  then  he  may.  7. 
where  lie  cannot  recover  on  oiumfiifli  meruit  i 

if  contract  oc  entire  and  performance  be  presented, 

by  the  act  of  God.  Id. 

the  defendant  8. 
third  perMMH.  /iL 
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DECLARATION,  rcMfiiiicMl.^ 

where  pUuntiff  cannot  recoTer  on  MMhun  meruit ;  ... 

if  contract  be  in  writing,  not  properly  stamped,  or  truly  stated.  9. 

mtUer,  if  plaintiff  goes  on  special  contract^  but  none  ^^pears, 
void,  for  want  of  a  stamp.  Qa?  11.  10* 

undersea).  12. 
where  he  cannot  recover  on  auanhm  vMfimt.  IS. 

he  cannot  declare  generally,  if  contract  be  intire,  and  partly  sounds  in  damages.  14. 
otherwise,  sometimes  he  may,  on  partial  performance.  14. 
where  he  mhs^  declare  on  special  conti«ct,  if  subsisting.  Id* 

where  payment  is  voluntary,  and  parties  cannot  be  put  in  tMu  fuo*  17 
there  is  no  default  in  defendant.  18. 
he  is  not  privy  to  the.charge.  Id. 
where  he  need  aof ,  in  general.  20. 

if  contract  be  at  an  end.  Id, 

if  by  defendant's  defimlt,  plaintiff  is  prevented  from  carrying  it  into  executioii.  ft* 
he  may  recover  on  common  counts,  though  note,  &€•  be  given  as  security*  24. 
cUUtj  where  it  operates  as  pavment.  25. 
where  proper  to  declare  specially  oad  generally.  26. 
>£F£AZANCE,  matter  of,  may  be  given  m  evidence,  or  pleaded.  642* 
>£NIAL,  pleas,  &c.  in.    Chap.  XVl. 

general  and  special  denial,  dbtinguished.  520. 
general  denial.  520,  &c.  And  see  tit  General  leene. 
special  denial.  524.  And  see  tit.  Spetiai  leene. 
>ISCBuIlRG£,  pleas,  &c.  in ;  . 

by  common  law.  Chap.  XIX.  And  see  tit.  RAeme,  8fe* 

by  statute.  Chap.  XX.  And  see  tit.  Bankrupiey^  $fe»  ' 

DISPENSATION,  may  be  given  in  evidence,  or  pleaded.  635 
>URESS,  plea  of.  586. 

replieatton.  587. 
:XCUSE  OF  PERFORMANCE, 

averments  in.  Chap.  V.  VI.  And  see  tit.  Peifomumeej  ifc. 

pleas  jir.  616.  And  see  tit.  Tender ^  ifc  , 

:XECUTOR  DE  SON  TORT, 

payments  by,  recouped  in  damages.  801. 
cannot  plead  pUne  odnimstraxit,  $39. 

.     payment  of  debts  to  creditors,  td* 
retainer  for  debts  to  himself.  hU 
replication  that  defendant  is  such  executor.  Id. 
XECUTORS  AND  ADMINISTRATORS,  pleadings  respecting.  Chap.  XXL 
in  actions  by  them.  789. 

against  them.  Id.  791. 

that  testator,  &c.  wm  aaeionpnt.  Id* 
outlawry  of  testator,  &c.  Id. ' 
ne  unques  executor,  ^c.  792. 

replication  thereto.  794. 
renunciation,  before  probate.  Id. 

after  probate,  by  one  of  several  esEecutois.  79d» 
administrator,  and  not  executor.  Id. 
executor  for  special  purpose.  794./ 
executor,  and  not  administrator.  842. 
bar  in  former  action,  as  acfaninistrator.  843. 
pUae  odMvmtracit, 

generally.  795.  And  see  tit.  Plene  AdmimMtnuit. 
specially.  805,  &c.  and  see  same  tit.  and  tit.  Ontamding  Debte^  4*^. 
retainer.  839.  And  see  tit.  Retainer.  ,  v 

BLO  uE  SE,  and  payment  to  king's  grantee,  plea  of, -by  executor.  686. 
O  REIGN  ATTACHMENT, 

where  and  how  pleaded,  or  given  in  evidence.  675, 6. 

statement  of  customs,  and  confirmation  thereof.  677* 
plaint.  679. 

pledges;  summonsrand  return;  affirmation.  Id. 
attachment,  dec.  to  execution.  Id, 
averments  of  identity.  680. 

that  Judgment  is  in  force,  &c.  681. 
that  there  is  no  other  debt.  Id^ 
replication.  682. 
QRMER  RECOVERY, 

evidence  oi|  noa  osnwtpn^.  667. 
plea  of.  668. 

impleading  defendant.  669. 

other  circumstances  to  be  stated.  Id. 
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FORMER.  RECOVERY,  r<»"<t«^^  ^ 

plea  of, 

what  variance  fatal.  670.  ^ 

identity  of  contracts,  &c.  Id. 

Ud,  proc.  filU,  and  statement  of  Jndgment,  in  assnmpstt.  Id* 

in  debt.  671. 
in  trover.  14^ 
whereof  defendant  is  convicted,  jn-oKf,  tfe.  672. 
that  judgment  remains  in  force,  Sic,  673. 

difference.in  pleading  judgment  recovered,  in  K.B.  and  C.P.  /d. 
.  replication  of  mUtid  record,  and  rejoinder  thereto.  Id.  674. 
in  denial  of  identity  of  promises.  675. 
FRAUDS,  statute  of,  maybe  given  in  evidence,  or  pleaded,  tad  how.  611. 
FUGITIVE  plea  of  surrender  by.  783. 
GAMING,  statutes  of, 

evidence  on  general  issue.  587. 

stock  jobbing  act  not  pleadable  with  nm  mmm^^  in  C.  P.  600. 
how  pleaded;  588. 
commencement  of  plea.  589. 
time,  Sec.  of  gaming.  Id. 
game  played  at.  590. 
money  won.  Id, 
contra  formam  gtahUiy  ifc.  593« 
conclusion  of  plea.  Id. 

plea  of  more  than  lOOl.  lost  to  different  persons.  594* 
replication,  in  denial*'  596< 

'    inducement.  597. 
traverse.  Id. 

sum  in  plea  must  not  be  pat  in  issue.  598* 
conclusion.  Id. 
of  fraud.  599. 
GENERAL  ISSUE  in  assumpsit; 

what  evidence  admissible  on  the  general  issue.  590.  And  sec  tif .  Coverfiirr.    I^fimcf^  fe. 

variance  may  be  taken  advantage  of  under  it.  526. 
what  matters  cannot  be  specially  pleaded.  521. 

may,  though  they  need  not,  be  so  pleaded.  522. 
what  general  issue  proper.  525- 

not  guilty,  cured  by  verdict  527.  ' 

bad  on  demurrer.  Id. 
in  action  against  carrier,  or  for  tort.  528* 
nil  debd,  where  considered  a  nullity.  529. 

defendant  may  plead  in  bar,  tliat  promises  were  made  by  himself  and  one  of  plalntiA.  599. 
be  cannot  plead  another  promise^  with  a  traverse  of  tnat  in  declaration.  532. 

in  avoidance,  with  such  traverse.  533. 
monamtmptit,  irfrfi  sex  omias,  does  not  include  noaassKn^pftt,  generally.  /d» 
wm  aananptUf  to  several  promises.  Id. 
.  by  executor,  &c.  Id. 
to  part,  where  bad.  534. 

where  allowable.  535. 
INDEBITATUS  counts,  in  general.  Chap.  XIIL 
where  proper.  418. 
what  stated  as  consideration.  419.    " 
how  consideration  slp.ted,  in  general.  420. 
time  aiKl  place  in  stating  it.  Id, 
^    sem6.  not  necessary.  421. 
time,  &c.  not  material.  424. 

need  not  say  *<  b^fra  JuriodicHonm'*  in  co.  pal.  Stt.  425- 
alUer  in  inferior  courta.  Id.  ^ 
sufficient  to  lay  account  n^.  Jur.  427. 
total  omission  of  tif/'.  jwr,  error.  Id, 
omission  thereof,  in  one  count  only.  Id.' 
nsnal  form  in  inferior  courts.  428. 
sum  immaterial.  429. 

viz.  not  necessary.  Id. 
mast  shew  cause  of  debt.  430. 

and  that  it  was  not  due  by  bond,  ice,  431  • 

promise  in  >iihrro  notsurocient.  432. 

aUier,  if  consideration  be  forbearance,  or  the  like.  Id. 

several  debts  included  in  one  couiit.  433. 

need  not  shew  cause  of  debt,  in  city  court.  434. 

that  debt  was  contracted  at  defendant's  request  A 
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INDEBITATUS  counts,  (amimied) 
in  g;eneral  -, 

moBt/tate  a  promise.  436. 

of  the  words  ^'  aad  being  so  indebted".  498. 
necessity  of  stating  who  promised.  Id. 

to  whom  promise  was  made.  439. 

in  actions  by  assignees,  or  execntors  in  general.  440. 
I  in  cases  witmn  statute  of  lunitatious.  441. 

to  pay  whom.  442. 
may  be  laid  ^^  afterwards  on  same"  or  subsequent  day.  445.  , 
omission  of,  ^<  in  consideration  thereof",  /d. 
*'  then  and  there  promised."  Id. 
time  of  promise,  not  material.  444. 

in  cases  of  executors,  ftc.  445. 

assignees,  &c.  Id. 
before  or  after  fact.  446. 
place  of  promise,  &c.  Id. 
/      promise  to  pay  the  sAid  sum  on  request.  Id. 
in  particular  cases ;  Chap.  XI v. 

where  iadefrila/icsasnni^Mtt  will  lie,  or  not,  in  general; 

on  Judgments  in  foreign  and  inferior  courts.  4M. 
in  Exchequer  in  Ireland.  449. 
bond,  Sec.  450. 

a  collateral  promise.  Id.  ' 

mutual  promises.  451. 
a  policy  of  assurance.  45S. 
an  award.  453. 

a  wager.    Or,  for  money  due  at  play.  454, 
on  contracts  respecting  the  person ; 

for  worle  and  li3>or  or  service,  generally.  455. 
services  and  benefits.  456. 

statement  of  profession,  SiC.  457. 
generality  allowed  in  declaring  for  attorney's  fees.  458. 

surgeon's  bilk  459. 

work,  &c.  for  J.  S.  at  defendant's  request.  460* 
for  salary,  or,  premiums  of  insurance,  or,  freight,  Sic.  Id. 
against  husband,  for  wife's  debt  before  marriage.  461. 
on  contracts  respecting  personal  property; 
for  goods  sold.  46i. 

bargained,  &c.  462. 
exchanaed.  463. 

of  describing  the  goods.  464. 
need  not  say,  goods,  &c.  of  plaintiff.  Id. 
^  that  they  were  sold.  Id. 
'  when,  or  where  sold.  Id. 
sold  to  defendant,  and  delivered  to  third  person.  46^ 
sold  to  a  stranger.  Id. 
for  the  nse  of  goods.  468. 

for  necessaries  furnished  to  apprentice,  or  daughter.  Id. 

to  derendant's  wife.  469. 

form  of  declaring  in  sach  case.  470. 
what  certainty  in  general  sufficient.  471, 
on  contracts  respecting  personal  property ; 
for  money  lent,  &c.  in  genend.  472. 

to  third  person.  474. 
to  defendant's  wife.  475. 
money  paid.  477. 

in  action  by  executrix.  478- 
money  had  and  received.  Id. 
in  actions  bv  husband  and  wife.  479. 
by  assignees.  480. 
by  or  against  executors,  Sec.  483. 
for  interest.  485. 

where  adviseable  to  declare  Tor  it.  487. 
on  an  account  stated.  488. 

in  actions  by  or  against  executors,  Ste.  490. 
pn  contracts  respecting  real  property; 

'    for  premises  bargained,  sold  and  released.  Sec,  491. 
rent  at  common  law.  493. 
nse  and  occupation,  by  stat.  li  O.  C.  Id. 
description  of  lands,  4lrc.  493. 
situation  of  them.  Id. 
occupation  at  defendant's  request.  494. 

3I« 


$54^  INDEX. 

INDEBITATUS  eonnfSy  in particalar  cases;  (crndtnued) 
where  hMMtw  oMsimptU  will  lie,  or  not,  in  general; 

for  nae  and  ocopation, 

by  plaintiff's  peraiission.  495. 
by  third  person.  496* 
in  action  by  hosband  and  wife«  49r» 
for  petit  customs.  498. 

copyhold  fines.  /d«  ' 

tolls.  500. 

agistment  of  cattle.  501* 
growiijg  crops.  50S* 
tithes.  Id, 
a  negro.  503. 
INDUCEMENT,  in  special  asson^Mit.  Chap.  II. 
what  declaration  must  state.  28. 
fnd  cam.  39. 

the  nature  and  use  of  inducement.  SI. 
where  it  is  unnecessary.  IdL 
certainty  thereof,  in  generaL  Id. 
inducement  of  defendant's  profession,  Arc.  9S. 
indncement  must  be  true,  and  capable  of  proof,  /d. 
precise  proof,  where  necessary.  54. 
where  not.  35. 
diTisiOA  of  matter  of  inducement.  36. 

in  actions  on  contracts  respecting  persons ; 

contracts  of  forbearance.  3d. 
marriage.  37. 
respecting  personal  property; 

contracts  of  sale  and  exchange.  38. 
respecting  securities.  40. 
debts.  41. 

sum  plaintiff  contented  to 
ponnda2e,&c.  Id, 
fees  and  disbursements,  dire.  M» 
money  recQiTed.  43. 
freight  44. 

balance  of  account.  46. 
respecting  real  property ; 

grant  of  next  avoidance,  Idm 
profert  unnecessary.  47. 
lands  conveyed.  Id. 
lease  assigned,  drc.  Id. 
roomsy  btc.  out  of  repair.  4S^ 

INFANCY,  ,.  ^ 

evidence  on  general  issne.  569^. 
where  pleadable.  571. 
iliould  DC  pleaded.  573. 
iMw  pleaded; 
by  guardian.  Id. 

Act  how  stated.  574. 

may  be  j^ leaded  to  part.  Id. 
time  of  infancy.  Id. 
venue  unnecessaiy.  Id. 
conclusion  of  plea.  575. 
in  action  against  executors,  dec.  Id. 
wplicationin  denial. /d. 

of  necessaries  generally.  Id. 
specially ; 

in  action  for  apparel.  576. 

for  a  farrier's  bill.  577. 
for  copyhold  fine.  578. 
for  money  lent.  Id. 
paid.  579. 

nadand  received. /d. 
on  account  stated.  580. 
on  a  note  or  bill.  Id. 
should  distinguish  particnlarnecessaries.  581. 
if  apparently  untrue,  plaintiff  cannot  have  judgment.  576« 
rejoinder^  in  denial.  581. 

that  goods  were  bought  to  sell  again.  Id. 

of  account  statedi  and  discfaaige  thereon.  58t* 
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INFANCY;  r«ftff<»i»««IJ 

replication  of  fall  age.  58f  • 

may  be  replied  to  part.  585. 
ratiiicatioii  of  contract.  584« 
rejoinder.  Id. 
moUe  prosequi  against  infant.  Id* 
INSOLVENT  DEBTORS'  ACTS, 
plea  of; 

commencement  of  plea.  777. 

that  defendant  was  a  prisoner,  &c.  778. 

notice.  779. 

petition,  ^c.  Id. 

discharge,  780. 

under  compalsive  clause.  783. 
conclusion.  781. 
teplication,  taking  judgment  of  fiiture  effects.  Id.  784.  ^ 

how  judgment  entered  on  warrant  of  attoney*  78f  • 
of  execution  for  a  larger  sum.  /d. 
demurrer  to  plea,  effect  of.  783. 
JUDGMENT  recovered.  See  tit.  Former  Reeoctry. 

outstanding.  See  tit.  OMfsfoadtng  ud^. 
LIMITATIONS,  statute  of.  7««. 

must  be  pleaded  specially.  Semb,  723.  736. 
formerly  iield  error^  or  ground  of  nonsuit.  Id.  725* 
^iUtr,  without  certificate  of  writ.  724. 
doubted,  |f  ground  to  arrest  judgment.  Id* 
difference  in  K.  B.  and  C.  P.  726. 
not  available  on  motion,  or  demurrer.  727. 

though  pleaded,  if  not  properly.  728.  ' 

the  above  decisions  questioned.  Id. 
in  action  against  assignee  of  insolvent.  729. 
distinction,  where  promise  could  not  be  by  same  party  within  six  years.  Id* 

where  day  material,  or  not.  730.  , 

whore  aon  aumn^.  or,  actio  non  acerevUy  Sec.  proper,  in  generaL  7329  3 

where  action  arises  on  a  request.  733. 

on  a  future  event*  7S5> 
consideration  is  executory.  Id. 
promise  is  to  pay  at  future  time.  736* 
form  of  pleading  actio  wm  aeermt  tttfroy  &c.  737, 8. 

if  plea  bad  as  to  one  count,  it  is  so  altogether.  734* 
recital  of  statute  unnecessary.  739. 
conclusion  of  plea.  738. 
how  statute  pleaded  after  revolution.  Id. 
replication  in  denial.  739. 

of  previous  process ;  741. 

where  necessary  to  shew  when  process  issued,  &c.  Id. 

bill  of  Middlesex,  may  be  replied  returnable  day  after  tette,  He*  Id. 

mtUefj  if  return  be  impossible,  or  uncertain.  Smb.  742. 

faftfitf  may  be  replied,  /d. 

teote  should  be  stated.  743. 
return,  and  continuances.  744. 

distinction,  in  actions  on  penal  statutes.  Id. 
bill  of  Middlesex  need  not  be  shewn.  745« 
•ri^nal  writ,  what  may  be  relied.  Id, 
MpMS  in  C.  P.  doubted  if  it  may  be  replied.  Id. 
held  it  may,  without  original.  747. 

though  return  be  general.  Id, 
must  be  stated  to  be  returned.  748. 
return^  pleadable  alone.  749.  \ 

distinction,  where  one,  or  several  writs.  Id, 

where  both  writs  in  time,  or  not.  750. 
attachment  replied,  though  informal.  751. 
return,  &c.  must  be  shewn.  Id. 
continuances  need  not.  752. 

attachment,  no  continuance  of  bill  of  Middlesex.  Id* 
bin,  against  attorney,  or  prisoner.  753, 
ori^al,  or  bill,  against  member  of  parliament.  Id. 
plaint^  in  inferior  court.  754. 

where  plaint  may  be  averred  for  same  cadsc.  7^5. 
rejoinder,  in  denial.  757. 

that  writ  was  taken  out  in  vacation.  Id. 
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LIMITATIONS,  statnte  of;  (amdimei) 

replication  of  new  suit  in  year  after  revenal,  dec.  f59* 
infancy,  &c.  760* 
privilege  of  parliament.  761. 
iMinkruptcy.  Id, 
merchant's  accounts.  762. 
plaintiff  beyond  sea.  763. 
defendant  beyond  sea.  764. 
in  action,  by  execntor,  of  suit  by  deceased  wttliia  six  yean.  7&Sm 

administrator,  of  administration  granted  withia  six  ye«n«  M. 
administrator,  against  executor.  768. 

conclusion  of  above,  and  otlter  special  replications.  7G9. 
MARRIAGE.  See  tit.  Cooerhtre. 
NON  ASSUMPSIT.  See  tit.  General  Itmu, 

NON  ASSUMPSIT  INFRA  SEX  ANNOS.  See  tit.  Limtto^toas,  statute  of. 
NOTES.  See  tit.  BUU  (/  Exdumge,  ife. 

NOTICE,  averments  of,  in  special  assumpsit.  Chap*  VIL  And  see  tit  BiBt  rf  Exdimnge  tc 
where  notice  Aiost,  in  general,  be  averred.  207.  '  " '      ' ' 

if  performance  depends  on  plaintiff's  approbation.  808. 

another  contract  with  plaintiff.  S09. 
—  action  at  his  suit.  210. 

an  act  to  be  done  by  him.  /d. 

a  stranger  unknown.  211. 
distinction,  where  consideration  is  executory,  and  where  it  is  executed.  Id, 

as  to  averring  notice  in  different  actions.  212. 
notice  should  he  alledged,  if  necessity  thereof  doubtful.  213. 

wherenotice,  in  general,  unnecessarjr. /d.  ' 

of  decree,  &c.  in  suit  wherein  defendant  is  party.  214. 
personal  act  to  defendant.  215. 
an  act  by  plaintiff,  to  a  third  person.  216. 
his  marriage,  /d. 

time  thereof.  217. 
his  going  or  retnming  to  an>;  certain  pbce.  218. 

tending,  borrowing,  receiving,  or  paying,  money.  219. 
entering  mto,  or  delivering  up  a  security.  221. 
sale,  or  delivery  of  cattie,  &C.  222. 
an  act  done  by  stranger.  Id. 

suit  by  stranger.  223. 
nonpayment  by  stranger.  Id, 
payment  by  one  stranger  to  another.  224» 
order  or  appointment  by  stranger,  fd. 
distinctions  where  thing  is  certain,  and  refers  to  third  person,  or  not.  225. 

person  is  certain,  or  cot.  2*i6. 
form  of  averring  notice.  Id. 

where  notice  should  be  at  a  certain  time,  ice.  227. 
distinction  where  thing  is  of  a  real  or  personal  nature.  228. 
averment  of  request  may  supply  tiiat  of  notice.  229. 

what  allegation  of  request  sufficient  for  that  purpose.  Id* 
general  allegation  not  sufficient,  on  special  demurrer,  id. 
averment  of  excuse  for  notice.  230. 
want  of  averment,  where  fatal.  Id, 
NOTICE  OF  SET  OFF,  how  anc!  where  given,  535. 538. 
what  it  contains.  536.  . 

sum,  not  material.  Id, 

cause  of  debt,  must  he  stated,  and  how.  537. 
^  debts  of  different  natures,  set  off.  Id. 
NUL  TIEL  RECORD,  of  pntlawry  alledged  by  plaintiff,  no  plea  in  bar,  686.  And  see  tit.  Ouflbw. 

NUNQUAM  LEGITIME  COPULATI,  no  plea  in  aasumpsiL  540.  Fanmer Rtofrtr^ 

OUTLAWRY,  Mrurmn^na^^ 

plea  of,  where  pleadable  in  bar.  682. 
where  not.  686. 

^f  necessary  to  plead  it  as  puis  darremeontkmanie,  Qu?  683* 
non  appearance  on  exigent  must  be  stated.  Smb,  684* 
how  record  of  outlawry  pleaded.  Id, 
replication  of  nut  tiel  record,  685. 

reversal  of  outlawry.  Id, 
OUTSTANBING  DEBTS,  plea  of,  by  executon,  Ac,  809, 
*  what  debts  pleadable, 

by  judgment.  (^ 

may  plead  several  judgments.  809. 

consequence,  if  one  be  ill  pleaded.  827^. 
erroneous  judgment,  when  pleadable.  Id, 
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OUTSTANDING  DEBTS,  what  dcbti  pleadable;  (ctmHmud) 
byjad^ent; 

judgment  confessed  after  action  broaght:  810. 

assets  confessed  in  another  action,  before  jodgment.  81S* 


judgment,  how  pleaded, 
in  inferior  courts.  814. 


in  superior  courts ; 

must  shew  when,  and  where  obtainedy  &c.  Id. 

need  not  state  plea.  815. 

recovery  against  executor  as  administrator,  or  e  contrtu  /d. 

against  one  of  several  executors,  ^c.  816. 
turn  due  on  judgment,  &c.  /d. 
judgment  for  interest,  how  pleaded.  817. 
not  necessary  to  say  debt  was  just.  Id.  i 

if  statute  be  averred  in  force,  ^c.  Id. 
other  decisionsi  seemingly  contrary.  818; 
those  decisions  not  re^^rdcd.  819. 
that  judgment,  &c.  remains  in  force.  Id. 
frmUpatitpetrecnrdvm.  820. 

per  reonnda,  or,  sqioralia  rceorda.  Id. 
by  statute  staple.  8tl.  • 
by  recognizance,  Sec,  before  day  of  payment.  81fl. 

by  deceased  and  another.  8S6* 
by  bond ; 

nrastshewwhen,  and  where  it  was  nmde.  831. 
sum  due.  822. 
averment  of  prittecto  the  value,  and  not  sufficient  to  satisfy,  5cc.  /d. 
pneter  goods  not  amounting  to  a  less  sum.  824. 
prater  sufficient  to  satisfy  judgments,  6ec,  unsatisfied.  835. 
proto*  vttrd  sufficient.  826. 
that  sum  is  not  sufficient,  thonghliubject,  &c.  827. 
conclusion,  id. 

replication  of  mU  tiel  record^  wm  at  faebm,  burning  of  statute,  ^c.  8S8« 
that  statute  was  for  performance  of  covenants,  &c.  /d. 
of  assets  uUHl  the  judgments,  &c.  Id,  ^ 

plaintiff  may  reply  any  one  satisfied.  825. 
of  fraud  and  covin.  829. 
pleadable  generally.  823. 
where  several  judgments  pleaded.  830. 
of  less  sum  due  on  judgments,  &c.  831. 

by  condition  of  bonds.  83f.  " 

that  creditors  won  Id  accept  such  sum.  Id. 

need  not  shew  day  of  payment,  Set.  823. 
of  payment  of  lesser  sum.  834.  \ 

to  each,  or  one  only  of  the  judgments,  6ec,  Id. 
conclusion  to  each  judgment,  with  sefmrate  verifications.  835* 
different  conclusions  to  the  country  and  the  court.  Id. 
conclusions  of  same  sort.  836. 

one  general  conclusion,  better.  837. 
rejoinder.  838. 

PAYMENT, 

may  be  specially  pleaded,  or  given  in  evidence.  613. 
aUtety  in  case  or  payment  of  note,  before  indorsement.  614. 
under  collateral  agreement.  615. 
of  lesser  sum,  before  the  day.  Id, 

after  the  day,  or  by  note,  not  pleadable  as  satisfaction.  Id,  645. 
bill  accepted  and  negotiated,  pleadable  as  payment.  646. 
beginning,  and  conclusion  of  plea.  616. 
replication.  Id, 
PERFORMANCE,  and  excuse  of  performance,  averments  of,  in  general.  Chap.  V. 
where  generally  necessary,  120. 
distinction,  where  the  consideration  is  executory,  or  executed.  121. 

where  plaintiff's  promise,  or  performance,  is  the  consideration.  122« 
distinction,  where  promise  is  conditional,  or  absolute.  Id. 
no  difference  whether  consideration  be  benefit  to  defendant,  or  not.  123. 
the  word  "  for"  does  not  always  make  a  condition  precedent.  Id. 
or,  the  words,  **  in  consideration  thereof;^  or  the  like.  124. 
where  they  make  a  condition,  performance,  or  tender,  &c.  must  be  averred.  125* 

if  day  for  defendant's  performance  be  after  that  for  plaintiff's.  127. 

if  defendanft  performance  be  dependent  on  plaintiff  1.  id. 
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PERFORMANCE,  &c.  ayerments  of  where  not  in  general  neeeflstty ;  (emtmufy 
if 'defendant's  promise  it  is  to  be  before  plaintiffs.  128* 
independent  of  it.  l!99. 

and  defendant  has  remedy  by  actioiL  130. 
if  plaintiff's  promise  be  in  consideration  of  defendant's  perfonnanee.  id. 

performance,  be  condition  precedent  to  part  only  of  defendants  pvomiic.  ISI. 
a^preement  goes  to  part  only  of  consideration.  132. 
matter  of  defeasance,  or  condition  sobseqnent,  need  not  be  noticed  by  plaintiff.  133. 
performance  of  several  executory  considerations.  135. 
distinction  if  one  of  them  be  collateral. 

consist  of  promise  by  plaintiff.  137. 
be  void.  138. 
sufficient,  if  peifomance  of  all  appears  on  the  whole  record.  139. 
different  sorts  of  averments  of  performance.  140. 

what  sufficient  averment  by  implication.  141. 

wordsofexpress  averment.  142. 
general  averments  of  performance.  Id, 
special  averments ; 

of  the  words  **  mperftdrndammipermie,  &c.  143. 

•    time  and  pwce  of  peifonnanoe.  144. 
performance  at  defendant's  request,  where  intended.  Id. 

where  it  must  be  averred.  146. 
same  certainty  as  in  agreement,  in  general,  sufficient.  Id. 
but  not  always.  147. 

where  performance  may  be  averred  in  general  tenns.  /d. 

must  be  according  to  agreement.  148* 
«,  /  precisely  alledged.  149. 

in  effect  sufficient.  150. 
what  sufficient  avennent  if  excuse  for  non-performance.  152. 
defect  of  averment,  cured  by  plea.  Jd. 

verdic^.  Id, 
I  distinction,  where  therie  Is  a  verdict  or  not.  153. 

bad  averment  will  not  vitiate,  where  none  was  necessarv.  155. 
averments  of  performance,  &c.  in  particular  actions  or  assumpsit.  Chap.  VI. 
on  contracts  respecting  persons,  division  thereof.  157. 
contracts  of  forbearance.  159. 
where  it  must  be  averred.  Id, 

need  not.  Id, 
construction  of  averment,  in  general.  160. 
need  not  state  forbearance,  at  defendant's  request.  161. 
averment  cannot  help  insufficient  consideration  of  forbearance.  Id, 
aUtefy  where  consideration  is^  forbearance,  generally.  Id, 
what  averment  is  sufficient,^  in  general.  163. 
averment  of  forbearance  hitherto.  164. 

Irom  time  of  promise,  or,  for  seven  months.  Ji 
until  twelve  months.  Id. 
for  a  week,  without  saying  "  next  fotlowiBg."  lti& 
of  anit,  without  saying  in  what  courL  166* 
of  payment.  166. 
abatement  of  payment.  Id, 
contracts  of  marriage.  167. 

time  and  place  tlicreof,  &c.  Id, 
consent  to  marriage.  168. 
endeavour  to  persuade  J.  S.  to  niarry.  Id, 
good  will  and  furtherance  to  a  marriage.  169. 
mother's  agreement  to  it.  Id. 
exoneration  of  promise  of  mairiage.  Id, 
readiness  to  marry.  Id. 
marriage  at  defendant's  request.  170. 
contracts  respecting  securities.  171. 
becoming  bail.  Id, 
sufficient  bondsman  offered.  Id, 
tender  of  bond  sealed,  in  a  penalty.  172. 
binding  of  plaintiff,  at  request  of  J.  S.  173. 
discharge  of  promise,  before,  and  after  breach.  174. 
execution  of  release  to  defendant.  17.^. 
delivery  of  statute,  &c.  to  him,  without  saying  when.  /d. 
ofreleaseto  J.S.  Id, 

to  the  use  of  J.  S.  1^6. 
relinquishment  of  rent.  Id. 
discharge  from  arrest.  177. 
all  suits.  Id, 
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PERFORMANCEi  &c.  in  pwticiiUur  actions  of  assumpsit^  (cmUimuedJ. 

contracts  respecting  other  services.  178. 
renunciation  of  executorship,  &c.  14. 
shewing  account  of  testator's  estate.  179. 
journey,  or  other  such  service,  peiformed.  Id, 
defence  of  suit.  180. 
acknowledgment  of  satisfoetion.  182. 
endeavour  tv  obtain  a  pardon,  &c.  id. 
cure  a  disease.  184. 

when,  and  where  endeavour  was  made.  Id. 
•a  contracts  respectog  personal  property,  how  considered.  185. 

live  or  dead  chattels.  186. 

where  delivery  of  cattle,  &c.  must  be  averred,  /d. 
when  it  need  not.  Id, 
time  and  place  of  delivery.  187. 
delivery  of  all  com  in  barn.  /d. 
^  iron  made  in  furnace.  188. 

goods  plaintiff  could  procure.  Id. 

to  be  chosen  by  plaintiff.  189.  • 

which  a  stranger  should  order.  190. 

of  particular  weight,  or  description.  191. 
delivery  to  defendant,  or  stranger,  /d. 
need  not  aver  goods  came  to  his  use.  192. 
appointment  of  appraiser  to  value  goods.  Id. 
necessaries'provided,  without  saying  what.  Id. 

as  guests.  Id*       .   . 
noney,  or  stock.  193. 

loan  for  entire  period,  or  in  gold,^  how  averred.  Id. 
biU  for  value  in  foreign  money.  Id. 
payment  or  tender  of  money,  for  delivering  bond.  194. 
tender  or  offer  of  price  of  goods  sold.  Id. 

sum  due  for  manufacturing  goods.  195. 
purchase-money  for  land.  196. 
transfer  or  tender  of  stock.  197. 
«a  contracts  respecting  real  property.  199. 

the  conveyance  oflands,  &c. 

execution  of  conveyance.  199. 
«  what  sufficient  averment  of  title,  and  offer  to  convey.  SOD. 

lands  conveyed  or  descended.  SOI. 
place  of  conveyance.  302. 
surrender.  Id. 
the  lease  of  lands,  &c. 

right  to  deliver  possession,  &c.  on  agreement  for  lease.  204. 
demise.  205. 
lease  at  certain  rent.  Id. 
drainageof  1  ands   Id. 
repair  of  premises.  206. 
PERFORMANCE,  AND  EXCUSE  THEREOF,  pleas  in.  Chap.  XVIIL 
evidence  on  general  issue.  613. 
pleas  in  distinguished.  Id. 

special  peiformance  or  payment.  Id*  And  see  tit.  Payment* 
performance  generally.  614. 

negative  promises,  how  pleaded.  Id. 
a&mative  promises.  615. 
vq>lication.  Id, 

pleas  in  excuse  of  performance.  616.  And  see  tit.  Tender^  ^. 
PER  MINAS,  plea  or,  andsrepiication  thereto.  587. 
PLEAS  in  assumpsit,  different  sorts  of.  519. 
in  denial.  Id, 

general.  520,  &e.  And  see  tit.  General  Inv£. 
special.  524.  And  see  tit.  f^eckd  Issue. 
avoidance.  540. 
by  common  law.  Id,  And  see  tit.  Coceiiurij  ifc. 
by  statute.  540.  587,  &c.  And  see  tit  Gaming,  ^c. 
performance, 
general.  614. 

special.  613.  615.  And  see  tit.  Payment* 
excuse  of  performance.  616.  And  see  tit.  Tender,  tfc* 
in  discharge, 

by  common  law.  636,  Sec,  And  see  tit.  Rdease^  tfc 
by  statute.  698|&c.  And  see  tit.  Baafcn^cy,  ^. 
in  actions  by  and  against  executors,  Ste.  789.  And  see  tit*  Exientertj  i^* 
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FI«ENE  ADMINISTRAVrr,  plea  of, 
where  pleadable.  795* 
where  not.  797. 
by  seveial  executors^  &e«  790* 
general,  orsfMcial.  797. 
form  of  general  plea.  Id. 

most  negative  assets  at  commenccmciit  of  suit,  Id» 

and  afterwards,  before  jttea.  798. 
pteneidmmUrmcUy  before  exhibiting,  &c.  bad,  by  original.  TW, 

of  goods  tempore  mortisy  snfficient.  Id. 

tdiier,  in  plea  by  executor  of  execntor.  800L. 
need  not^y,  "  whereby  he  could  satisfy  plaintiff."  Id, 
conclusion.  801. 
replication  of  assets.  Id, 

day,  place,  and  sum.  Id. 
need  not  say  whereby,  &c.  80J. 
conclusion.  803. 

ofsuit  by  Journey's  accounts,  &c.  803. 
*  in  admission  of  plea. /d. 

Maiy  Shipley's  case,  considered.  8(M. 
•pecial  plea  of  DfeModmimslrim^,  where  necessary.  805« 
form  thereof ; 

actumemmom.  Id, 

ftau  ndmmttrwoU  prteter  money,  or  goods.  806.  Anrf  see  tit.  f^ffffimrfinir  DdU,  h. 

assets  since  action  brought.  808.  '^  ^^^^ »  n 

sum,  and  venne.  806.  « 

form,  like  general  pUne  admmstrmit.  WT* 
|nn^Ai  and  conclusion.  Id. 
replication  of  assets  uttra.  808. 

taking  judgment  of  assets  confessed.  Id, 

/  in/ututOt  Id, 

POUCIES  OP  INSURANCE,  declaration  on,  in  special  assumpsit.  Chap.  XII. 
statement  of  making  policy; 

how  to  declare  on  policy  made  by  agent.  383. 
dayand  place  of  making  policy,  how  stated.  384. 
ofstating  that  party  mode,  or  effectedy  policy.  Id. 
that  it  was  made  **  according  to  usage  of  merchants."  385. 

pri/ari  unnecessaiy.  Id.  t  '  • 

^  declaration  on  policy  containing  clause  of  reference.  386. 
recital  of  policy,  and  memorandums; 

what  parts  of  oolicy  need  not  be  recited.  386. 
what  recital  or  general.memorandum  unnecessary.  388. 
what  parts  of  policy,  6rc.  mnst  be  stated,  and  how.  389. 
pnmtpatetj  nnnecessary.  390. 
averment  of  notice  of  policy.  391. 

payment  of  premium  and  mutual  promises.  Id, 
loading  of  goods,  what  averment  of,  sufficient  Id, 

whatnot.  392. 
aTermcBt  of  interest,  as  to  time.  393. 

I>arties.  394. 
title  and  amount.  395. 
different  forms  of  averment  of  interest.  396. 
where  interest  need  not  be  averred.  397. 
averment  for  whose  n^e  policy  made.  398. 

that  it  was  made  by  agent,  as  such.  Id. 
that  it  was  effected  in  pame  of  consignor,  &c.  399. 
that  ship  was  in  safety.  Id. 
of  her  sailing  on  the  voyage.  400. 
of  compliance  with  warranties.  401.  v 
avcnneat  of  loss,  how  it  may  be  made,  in  general.  40J. 
venue,  where  it  happened.  403. 

where  plaintiff  nwy  dechire  on  loss  by  peril  of  sea.  405.   . 
where  not.  406. 

where  plaintiff  may  declare  on  loss  by  capture.  407. 
where  not,  if  ship  be  released  after  capture.  Id. 
if  goods  be  seized  as  contraband.  408. 
what  may  be  declared  for  as  a  loss  by  piracy ;  or  restraint  of  people.  Id. 

a  loss  by  barratiy.  410. 

*B  <^^€i^e  loss  on  coin,  by  atnuulinff.  411 
salvage  need  not  be  specially  declared  for.  413.  ««u«g-  «ix. 

partial  loss  eiidcnce  on  count  for  total  loss.  Id. 
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POLICIES  OF  INSURANCE,  declantion  on,  in  special  assm^sit;  (muHmiiJ 
aTcments  of  notice  and  request.  414. 

liability  to  pay.  Jd, 
several  counts  on  policy.  415. 

counts  for  money  had  and  received,  and  on  account  stated.  Id. 
plaintiff  need  not  declare  specially  on  acyustment,  or  award.  Id, 
breach.  416. 
PROMISE,  in  general  assumpsit.  See  tit.  IndelMaJhu  Assumpnif  dec. 
in  special  asfuauwt/.  Chap.  IV. 
division  of  contracts.  76* 
how  contract  may  be  stated.  78. 

where  not  sufficient  to  state  contract  as  expressed.  Id* 
unnecessary  repetition,  censured.  79. 
what  parts  of  contract  must  be  stated.  .80. 
what  need  not ;  matters  relating  to  damages  only,  need  not.  Id. 

collateral.  81. 
irrelevant  to  breach.  8t. 
merely  insensible.  84. 
declaration  on  contract  for  several  things.  Id* 

otherwise  intricate  or  obscure.  86. 
uder  aUa  pronUsU^  where  bad.  Id. 
promise  should  be  expressly  stated.  Id. 
what  statement  sufficioit  87. 
qfUfd  aplner^f  ill.  Id, 
qvud  aohare  veUeL  89. 

that  defendant  '<  became  surety,  promising,*  Sic  bad.  ^. 
promise  need  not  be  stated  in  writing.  Id. 
^  viz.  does  not  vitiate.  91. 
the  use  of  a  viz.  92. 
certainty  of  parties,  in  general.  Id. 

must  state  that  defendant  promised.  93. 

omission  thereof  in  second  connt,  aided  by  yerdict.  94. 
must  state  to  whom  promise  was  made.  95. 

intended,  ifpromisefor  benefit  of  party.  Id. 
intendedfor  benefit  of  promisee.  96. 
.  promise  to  stranger  for  plaintiff,  how  stated.  97* 
time  and  place,  in  general.  Id. 

impossible  day,  as  none.  97. 
'*  afterwards  on  same  day,**  how  intended.  99* 
,        statement  of  venue,  &c.  /d. 

if  performance  is  to  be  at  a  particuhir  place.  Id. 

at  several  days  or  places.  100. 
at  or  before  snch  a  time.  Id. 
generally,  or  in  a   convenient 
jtime,  or  on  request*  /d. 
sums,  Sec.  101. 
subject  matter  of  contract,  in  general.  Id. 

on  a  contract  to  dehver  oil,  without  saying  what,  or  when.  Id. 
to  give  bond,  without  saying  in  what  sum.  102. 
variance,  what  fatal,  in  general.  103. 

where  promise  is  altogether  mistaken.  104. 
time  of  performance  of  promise.  106. 
names  of  parties.  107. 
number  of  parties.  Id. 

declaration  on  contract  with  defendant  and  another.  109. 

by  agent.  110. 

by  consignee,  with  carrier,  ill. 
misdescription  of  subject  matter  of  contract.  113. 
difference  in  declaring  on  general  custom  or  duty,   and  on  tpcisial 
condition  of  performanee*  114.  contract.  Id. 

election  of  performance.  Id. 
partial  statement  of  promise  found.  116. 
partial  finding  of  promise  stated.  117. 
promise  partly  illegal.  118. 

consequences  of  promise  being  defective,  or  defectively  stated.  Id. 
QUANTUM  MERUIT  and  VALEBANT;  counts  on.  504.  Chap.  XV. 
now  seem  unnecessary.  Id. 
distinction  between  them.  505. 
averment  of  diversity.  506. 

of  consideration,  Sic.  in  general.  507. 
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QUAin*t7M  MERUIT  and  VALEBANT,  C^^nUkmedJ 
aTtrmcnt  of  promise ; 

certainty  of  persons.  509. 

time  and  place.  Id. 
not  said  "  va?*  plaintiff  desenred,  for  the  foods.  510« 
**  should  deserve"  for  "  did  deserve."  id. 
«  deserved"  for  "  should  deserve."  511. 
efexecntion  of  consideration,  in  general.  Id, 
of  entertainment  fbmished.  519« 
prosecution  of  suits,  Sec,  513* 
of  qnantnm.  Id* 
notice.  514. 
request.  5l5« 
lireach.  &c«  516* 
EELEASE, 

evidence  od  general  issae.  6S6. 
plea  of;  657. 

day  and  place  of  release.  638. 
hovr  iielease  stated.  Id. 
when  pleadable  puU  darrem  coiUtawaiice*  639. 
how,  so  pleaded.  641. 
replication,  in  denial.  640. 
other  replications.  Id. 
BEQUEST,  averments  of,  In  special  assompsit.  Chap.  VIII. 
where  aTcrment  of  request  is  in  general,  necessary.  231. 
where  collateral  sum  payable  od  request.  232. 

other  collateral  matter^  to  be  done  on  request.  936* 
time  and  place  must  be  stated,  if  special  request  necessaiy.  237. 
what  sufficient  statement  thereof.  238. 
must  be  alledged  in  mode  prescribed  by  contract.  Id* 
by,  and  to  proper  parties.  239. 
any  affirmative  words,  sufficient  240. 
request  in  2d  count  refers  to  first.  Id. 

omission  of  special  request,  where  necessary,  formerly  held  fatal*  JV. 
distinction,  where  place  of  request  only  was  omitted.  242. 
omission  of  time  and  place,  aided  bs  stat.  4  Ann.  c.  16.  Id. 

cause  of  special  demurrer.  244. 
where  special  averment  of  request  is,  in  general,  unnecessary.  245. 

if  request  be  admitted  ny  promise.  Id. 

not  parcel  of  contract.  246*  ' 

if  promise  be  for  debt  or  duty.  246. 

though  contracted  in  future.  250. 
or  in  default  of  a  third  person.  251* 
for  smn  in  natnre  of  a  debt.  252. 
want  ofalledging  general  request.  Qu.7  if  cause  of  special  demurrer.  254. 
informal  allegation  of  request,  where  none  was  necessary.  256. 
RETAINER,  plea  of,  by  executors.  Sec.  839. 
^  wiU  and  death,  &c.  Id. 

piffert  of  letters  testamentary.  840. 

replication  that  defendant  is  executor  dt  ton  ioH.  839. 

plea  that  administration  was  not  committed.  841. 

distinction,  where  administration  void,  and  Yoidable.  /dL 
offoaaaofo^tlia.  Sec.  842. 
SATISFACTION.  See  tit.  Accord  and  Sai^fadim. 

payment  after  day,  not  pleadable  as  satisfaction.  615. 
note,  not  so  pleadable.  645 
SET  OFF,  plea  of.  769. 

difiei^nce  between  notice  and  plea,  770.  And  see  tit.  Noiiee  nf  tei-titr. 
form  of  plea ; 

statement  of  cause  of  debt.  Id. 

any  one  good  cause,  sufficient.  Id. 
averment  that  debt  set  off  exceeds  plaintifl's  damages.  771. 
of  offer  to  set  off  Defendant's  debt.  772. 

grayer  to  have  it  set  off.  773. 
..^ ,  d.  Id. 

mil  Hel  record.  774. 

where  plea  is  pleaded  by  some  only  of  the  defendaBti.  fd. 
constitutes  a  compleat  i&sue.  775. 
wm  tit  factum.  Id. 
statute  of  limitations.  776. 
that  contract  was  for  ready  money.  Idm 

i 


INDEX.  SO 

SPECIAL  ASSUMPSIT.  See  tit.  DcvfaraH^M,  Pnmiatt  M. 
SPECIAL  ISSUE, 

where  it  may  be  taken.  5t4* 
how  it  ahoiwl  be  taken.  Id. 
STATUTE, 

ofirands,  plea  of.  611. 

of  earning,  plea  of.  587.  dtc  And  see  tit.  Gaming, 
of  umitations.  722,  &c.  And  see  tit.  Limitations, 
of  osury.  600,  &c.  And  see  tit.  Utmy, 
STOCK  JOBBING  ACT,  not  pleadable  with  general  tssoe.  600u 

evidence  under  it.  Id. 
TENDER, 

mnst  be  pleaded.  616. 

where  pleadable  to  quantum  memiiy  Sec.  618. 

a  bill  of  exchange,  Sec  619.  6iS* 
liow  pleaded ; 

to  part  of  soms  in  declaration,  generall^r*  690, 
with  turn  asiumpsit  to  the  whole  declaration.  Id, 
a  plea  of  alien  enemy.  621. 
lorm  of  plea,  in  general ; 

MtUmemmUf  generally,  improper.  628. 
time  and  place  of  tender.  Id. 
statement  of  sum  tendered.  624. 
tmitt  tempi  prist.  Id* 
wuorepngt.  626. 

allegation  of  tender,  and  refbsaU  Id. 
prqfeii  of  money  tendered.  627. 
conclusion  of  plea.  628. 
in  action  by  husband  and  wife ;  or,  against  executoiSy  See*  627* 
replicmtion  in  denial,  Sec.  428. 
fMod  mendt  pba.  629. 
that  bill  was  filed  before  tender.  630. 
previous  process.  631.    And  see  tit.  IMnitatumMf  StutuU  qf^ 
elaunmfr^,  not  proceeded  on.  632. 
rejoinder,  in  deniaL  633. 

denying  promise  before  process  issued.  Id* 
replication  of  subsequent  demand  and  refusal ;  and  rejoinder  thereto.  634. 
estoppel,  by  impariance.  Id. 
VARIANCE.  See  tit.  hxwOie. 

USE  AND  OCCUPATION,  indebitatus  assumpsit  for.  See  tit.  Zfid«&ila/iif  ^^simimmjL 
USURY,  statute  of, 

evidence  on  noa  aummfiit.  600. 
plea  of;  601. .         . 

immaterial,  if  declaration  states  usury.  602. 
commencement  of  plea.  Id. 
agreement  must  be  stated.  603. 
payment  of  interest  need  not. /d. 
replication: 

in  denial.  604. 
mistake  of  scrivener.  Id. 
trtvene  of  agreement,  general  or  special.  605. 
its  being  in  evasion  of  statute.  610 
.   conclusion,  how  far  optional.  605. 

where  an  averment  is  necessary,  or  proper.  Id. 
distinction  where  whole,  or  part  of  plea  is  denied.  606* 
this  distinction  questioned.  610. 
WAGER.  MeUTtfhisasfmiqwK  for.  454. 
WORK  AND  LABOR*  common  counu  for.  See  tit,  IndMatut  A$tmif9ii,  ftct 
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Feame's  Essay  on  the  Learning  of  Contingent  Remmnders^  and  Exe^ 
eutory  Devises^  a  new  Edition,  by  Charles  Butler,  Esq.  (being  the 
Sixth)  in  1  Vol.  Royal  8vo.  Price  19s.  Boards. 

Coke  on  Littleton,  a  new  Edition,  being  the  Sixteenth,  with  Har^^ 
grave  and  Butler's  Notes,  corrected  to  the  present  Time,  by  C.  But^ 
fer,  Esq.  and  J.  C.  JFye,  Esq.  3  Vols.  Royal  Octavo.  Price  2L  17i. 
in  Boards. 

Jacob's  Law  Dictionary^  explaining  the  Rise,  Progress,  and  present 
State  of  the  English  Law,  comprising  copious  Information  on  the 
Subjects  of  LaWf  Trade,  and  Government ;  corrected  and  greatly  en- 
larged by  T.  £.  Tomlins,  Esq.  of  the  Inner  Temple,  Barrister  at  Law* 
The  Second  Edition,  with  considerable  Additions,  in  2  Vols.  4to« 
Price  31.  13s.  fid.  in  Boards. 

In  One  Volume  Royal  Octavo.  Price  ll.  5s.  in  Boards,  An  Abridge 
ment  of  the  Law  Dictionary,  by  E.  Tomlins,  Esq. 

A  Letter  to  Sir  Samuel  Romilly,  Knt.  on  the  Revision  of  the  Bank* 
rupt  Laws,  by  Jf^m,  David  Evans,  Esq.  Barrister  at  Law.  Price  3s« 

Sugdens  (E.B.  Esq,)  Series  of  Letters  \to  &Man  of  Property,  on 
the  Sale,  Purchase,  Lease,  Settlement,  lind  Devise  of  Estates,  8vo« 
Second  Edition.  Price  5s.  in  Boards 

Feake*s  (Thomas  Esq.)  Compendium  of  the  Law  of  Evidence.  Third 
Edition,  with  considerable  Additions.  Price  13s.  in  Boards. 

Bibliotkeca  Nova  Legum  Anglitt ;  or,  a  Complete  Catalogue  of  Law 

Books,  arranged  upon  a  Plan  entirely  new,  with  many  Observations 

on  the  Authority  of  the  Reporters  and  other  Law  Writers,  compiled 

.  and  corrected  to  the  present  Time,  by  WILLIAM  ftEED ;  closely 

printed  in  1  Vol.  12mo.  Price  7s.  in  Boards. 

%*  A  complete  Catalogue  of  Law  Books  being  much  wanted,  the 
Publisher  has  been  induced  to  undertake  a  Compilation  which  is  ar- 
ranged upon  a  Plan  entirely  new,  and  which,  he  trusts,  will  be  found 
not  inferior  in  Correctness  and  Utility  to  any  of  the  Law  Catalogues 
hitherto  printed  ;  and  it  is  presumed  that  its  advantage  will  be  appa- 
rcht»  the  whdle  being  so  arranged  as*  to  enable  the  Purchaser 
to  select,  at  one  View,  such  Works  as  may  treat  on  the  Subject 
of  his  particular  Study  or  Enquiry. 

A  Supplement  to  the  Fifth  Edition  of  the  Bankrupt  Laws,  pointing 
out  the  Alterations  which  the  late  act  of  i^arliament  of  Sir  S.  Ro- 
milly  has  created  therein,  by  JVilliafn  Cooke,  Esq.  of  Lincoln*^  Inn, 
Barrister  at  Law.     Price  Us.  sewed. 

Lovelass  (Peter,)  on  Intestacies  and  Last  Wills,  shewing,  in  a  plain, 
clear,  easy,  and  familiar  Manner,  how  a  Man's  Family  or  Relations 
will  be  entitled  to  his  real  and  personal  Estate  by  the  Laws  of  Eng- 
land, and  Province  of  York,  containing  an  Explanation  of  the  Mort^ 
main  Act,  Tenth  Edition,  with  Corrections  and  Additions. to  the 
present  Time.  Price  9s«  in  Boards. 
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A  Companion  or  Guide  to  the  Laws  of  England^  by  a  Member  of 
the  Honorable  Soeicty*of  the  Inner  Temple.     Price  5s.  in  Boards. 

Abbot fs  (CharltMy  Esq.)  Treatise  oi  the  Xow  relative  to  Mertkamt 
Ships  and  Seamen,  in  Four  Parts:  1.  Of  the  Owners  of  Merchant 
Ships  ;  2.  Of  the  Persons  employed  in  th^  Navigation  thereof;  3,  Of 
the  Carriage  of  Goods  therein ;  4.  Of  the  Wilgcs  of  Merchant  Sea- 
men, Third  Edition,  with  considerable  Additions*  Price  12s.  fit 
Boards. 

Bridgmans  R.  1F.  Legal  Bibliography^  containing  some  Critical 
Observations  on  the  Authority  of  the  Reporters  and  other  Law  \?ri* 
ters,  collected  from  the  best  Authorities>  and  intended  as  a  Companion 
to  the  Author's  Reflections  on  the  Study  of  the  Law;  to  which  it 
added,  a  Plan  for  classifying  a  public  or  private  Library.  Price  %u 
Boards. 

Br&wrCs  Reports  of  Cases  argued  and  determined  in  the  High  Court 
of  Chancery,  during  the  Time  of  Lord  Chancellor  Thurlow^  and  of 
the  several  Lords  Commissioners  of  the  Great  Seal,  from  1778  to 
17949  Third  Edition,  corrected,  with  an  Appendix  of  contemporary 
Cases,  and  Additions  of  References  to  more  modern  Determinations* 
Sn  4  Vols.  Royal  Octavo.     Price  31.  l6s,  in  Boards. 

Cooke's  Bankrupt  Imws,  containing  Extracts  of  the  Statutes  now  in 
force,  and  the  Cases  and  Determinations  of  the  Courts  of  Law  and 
Equity,  including  the  most  modem  Decisions  extant,  with  a  Collec- 
tion of  the  most  useful  and  approved  Ehreccdents  in  Matters  of  Bank* 
mptcy,  and  the  late  Orders  of  the  Lord  Chancellor  Apsleyj  Lord 
Loughborough,  and  Lord  Eldon^  for  regulating  Proceedings  therein. 
Fifth  Edition,  with  considerable  Additions,  2  Vols.  Royal  OctaTOw 
Trice  11.  7s.  6d.  in  Boards. 

%•  The  First  Volume,  containing  the  Statutes,  Cases,  and  Deter* 
minations,  may  be  had  separate.     Price  19s.  in  boards. 

CotDpers  Reports  in  the  King's  Bench ^  from  Hilary  Term,  14  Geo,  3. 
1774,  to  Trinity  Term,  18  Geo.  3,  1778,  both  inclusive,  Second 
Edition,  2  Vols.  Royal  Octavo.    Price  18s.  in  Boards. 

Lav)es*s  ( Edward, )  Treatise  of  Pleadings  in  Civil  Actions.  Price 
78.  fid*  ill  Boards. 

Sugden's  (E,  B.  Esq.)  Practical  Treatise  of  Powers.  1  VoL  RoyU 
Octavo.     Price  193.  in  Boards. 

Supplement  to  Viner's  Abridgement  of  the  .Lav,  containing  the 
modem  Determinations  in  the  Courts  of  Law  and  Equity,  to  the 
End  of  the  Year  I8O6,  in  Six  Volumes,  Pioyal  Octavo.  Price 
51.  5s. 

Tidd!8  Practice  of  the  Court  of  Kin^s  Bench,  with  Notes  of  Re- 
ference to  the  Common  Pleas,  a  new  Edition,  being  the  Fourth,  in  % 
Vols.  Octavo.     Price  ll.  6%,  Boards. 

Tidd^s  Practical  Forms,  an  Appendix  to  the  Practice  of  th^  King's 
Bench,  8vo.  new  Edition.     Price  14s.  Boards. 

Veseifs  {Francis, '^wn^  Reports  oi  Cases,  argued  and  determined  ia 
the  High  Court  of  Chancery,  from  29  Geo.  3.  to  44  Geo.  3.  8  Vols* 
Royal  Octavo.     Price  9I.  48.  in  Boards. 

Vesey's  Reports  in  Chancery,  Vol.  XIV.  Part  the  Second.  Fdca 
7s.  6d,  sewed. 

^    Vesey's  Reports  in  Chancery,   Vol.jy^.  Part  the  Third,     Pric© 
7*^*  6'd.  sewed. 


